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DEOISIOI^S 


OF 


THE  SUPREME  COURT 


OF  THE 


STATE  OF  ILLINOIS. 


NOVEMBER  TERM,  1853,  AT  MOUNT  VERNON. 


Ebenezee  Z.  Ryan,  Survivor  of  Albert  G.  Caldwell  and 
Ebenezer  Z.  Ryan,  Assignees  of  the  Bank  of  Illinois, 
who  sues  for  the  use  of  William  Thomas,  Trustee  of 
said  bank,  v.  John  T.  Jones,  Executor  of  Michael 
Jones,  and  Devisee  of  the  said  Michael  Jones. 

Error  to  Gallatin. 

Realty  of  deceased  —  Liable  for  debts. —  The  creditor  of  a  deceased 
person  may  reach  the  lands  of  decedent  in  the  hands  of  the  heir  or 
devisee,  where  the  personal  estate  is  not  sufficient  for  the  payment  of 
the  debts. 

Same  —  Effect  of  bona  fide  sale  before  action  brought. —  Real  estate 
ahened  bona  fide  by  heirs  or  devisees,  before  action  brought,  is  not 
subject  to  sale  for  the  debts  of  the  ancestor  or  devisor,  but  the  heir  or 
devisee  is  personally  liable  for  the  value  of  the  lands. 

Cited  :  Action  against  heirs  or  devisees,  declaration  to  contain  what, 
74  111.  137.  Liability  of  heirs  for  ancestor's  debts,  81  111.  244.  Heir  not 
liable  after  alienation,  85  lU.  455.  Remedies  of  creditor  of  deceased 
debtor,  85  111.  456 ;  85  111.  431.  Legal  remedy  against  heir  or  devisee,  3 
Bradw.  107.  After  two  years,  personal  estate  presumed  to  have  been 
inventoried  or  accounted  for,  101  111.  374.  Personal  estate  primarily 
liable,  93  111.  557.  See  Starr  &  C.  111.  Stat.  220,  221  (ch.  3,  U  70),  notes. 
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2  Ryan  v.  Jones.  [ISTov., 

Devise  fraudulent  as  to  creditors. —  Every  devise  of  real  estate  Ls 
fraudulent  and  void  as  against  existing  creditors  of  the  devisor. 

Liability  of  heirs  and  devisees  —  Hoiv  enforced. —  Creditors  may 
enforce  the  hability  of  heirs  and  devisees,  by  a  joint  action  against 
the  legal  and  personal  representatives  of  a  deceased  person.  He  may 
sue  the  personal  representative  and  the  heirs  or  devisees  jointly,  or  he 
may  sue  them  all  jointly. 

Parties  —  Personal  representatives. — The  personal  representative  should 
be  joined  in  the  action,  except  where  a  judgment  has  been  obtained 
against  him,  and  there  are  no  assets  in  liis  hands ;  and  where  the  es- 
tate was  not  administered  on  within  one  year  from  the  death  of  the 
testator  or  intestate. 

[*2]  Personal  estate  primarily  liable. —  *The  personal  estate  of  a 
decedent  is  primarily  Uable  for  the  payment  of  the  debts,  and 
must  be  exhausted  before  resort  can  be  had  to  the  real  estate. 

Demands  against  estate  —  Within  ichat  time  to  be  exhibited  —  Effect 
of  failure  to  exhibit. —  Demands  against  an  estate  must  be  exhibited 
within  two  years  from  the  grant  of  administration ;  and  a  creditor 
free  from  disabiUty,  who  fails  to  present  his  claim  within  that  time, 
must  satisfy  his  debt  out  of  other  property  than  that  previously  in- 
ventoried or  accounted  for. 

Statute  limitations  —  Joint  actions. —  In  joint  actions  under  the  stat- 
ute, the  executor  or  administrator  may  insist  upon  the  limitation  of 
two  years ;  but  heirs  and  devisees  can  only  insist  upon  the  general 
statute  of  limitations. 

Plea  of  bien  par  descent  —  Practice.— It  the  heir  or  devisee  shall 
plead  rien  par  descent,  and  the  issue  be  found  for  him,  the  plaintiff 
may  take  judgment  of  assets  quando  acciderint,  and  have  a  scire 
facias  thereon,  if  assets  are  afterwards  received. 

Confession  by  heir  of  action  —  Of  assets  —  Practice. —  In  cases 
where  the  heir  or  devisee  confesses  the  action,  without  confessing  as- 
sets, or  upon  demurrer,  etc.,  the  judgment  is  general  against  the  lien- 
or devisee ;  but  if  he  acknowledge  the  action  and  show  the  assets,  the 
judgment  will  be  special  to  the  extent  of  the  assets. 

Unsuccessful  plea  of  statute  limitation  —  Judgrftent. —  Wliere  the 
limitation  of  two  years  is  unsuccessfully  interposed,  the  judgment 
should  be  for  payment  in  the  due  course  of  administration. 

Judgment  —  Enforcement  of  —  Assets. —  A  judgment  against  the  heirs 
or  devisees  should  not  be  enforced,  until  the  assets  in  the  hands  of 
the  executor  or  administrator  are  found  to  be  insufficient ;  and  then 
only  for  the  deficit. 

Separate  action  against  heirs  or  devisees  —  PZeadmgr. —  Where  a 
separate  action  is  brought  against  heirs  or  devisees  under  the  statute, 
the  facts  authorizing  it  must  be  set  forth  in  the  declaration. 

This  cause  was  heard  by  Marshall,  judge,  at  July  term, 
1853,  of  the  Gallatin  circuit  court. 

W.  Thomas,  for  plaintiff  in   error.     R.  F.  "Wingate,  for 

defendant  in  error. 
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Treat,  C.  J.  This  was  an  action  of  debt  brought  by- 
Evan  against  John  T.  Jones,  as  executor  and  devisee  of 
Michael  Jones.  The  declaration  averred  that  the  defend- 
ant was  the  executor  of  Michael  Jones,  and  the  devisee  of 
certain  real  estate  fraudulently  devised  to  him  by  Michael 
Jones ;  and  alleged  the  making  of  certain  promissory  notes 
by  Michael  Jones  to  the  Bank  of  Illinois,  and  the  assign- 
ment thereof  to  the  plaintiff;  and  assigned  for  breach  that 
the  same  were  not  paid  by  Michael  Jones  in  his  life-time, 
nor  by  the  defendant  since  his  decease.  The  court  held  that 
the  action  could  not  be  maintained  against  the  defendant  in 
his  character  of  executor  and  devisee ;  and  sustained  a  de- 
murrer to  the  declaration. 

The  case  calls  for  a  construction  of  some  of  the  provis- 
ions of  the  forty-fourth  chapter  of  the  Revised  Statutes. 
The  eighth  section  provides  that  "  "When  any  land,  tene- 
ments or  hereditaments,  or  any  rents  or  profits  out  of  the 
same,  shall  descend  to  any  heir  or  heirs,  or  be  devised  to 
any  devisee  or  devisees,  and  the  personal  estate  of  the 
ancestor  of  such  heir  or  heirs,  or  devisor  of  *such  [*3] 
devisee  or  devisees,  shall  be  insufficient  to  discharge 
the  just  demands  against  such  ancestor  or  devisor's  estate, 
such  heir  or  heirs,  devisee  or  devisees,  shall  be  liable  to  the 
creditor  of  their  ancestor  or  devisor  to  the  full  amount  of 
the  lands,  tenements  or  hereditaments,  or  rents  and  profits 
out  of  the  same,  as  may  descend  or  be  devised  to  the  said 
heir  or  heirs,  devisee  or  devisees."     It  further  provides  that 
real  estate  'bona  fide  aliened  by  heirs  or  devisees  before  action 
brought  shall  not  be  subject  to  sale  on  judgment  rendered 
against  them  for  the  debts  of  the  ancestor  or  devisor ;  but 
in  such  case  the  heirs  or  devisees  shall  be  personally  liable 
for  the  value  of  the  lands  so  decended  or  devised.     The 
fifth  section  reads  thus :     "  All  wills  and  testaments,  limita- 
tions, dispositions  or  appointments  of  or  concerning  any 
lands  and  tenements,  or  of  any  rent,  profit,  term  or  charge 
out  of  the  same,  whereof  any  person  or  persons,  at  the  time 
of  his,  her  or  their  decease,  shall  be  seized  in  fee-simple,  in 
possession,  in  reversion,  or  remainder,  or  have  power  to  dis- 
pose of  the  same  by  his,  her  or  their  last  will  and  testa- 
ment, shall  be  deemed  and  taken  (only  as  against  the  person 
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or  persons,  liis,  lier  or  their  heirs,  successors,  executors,  ad- 
ministrators or  assigns,  and  every  of  them,  whose  debts, 
suits,  demands,  estates  and  interests,  by  such  will,  testa- 
ment, limitation,  disposition  or  appointment  as  aforesaid, 
shall  or  might  be  in  anywise  disturbed,  hindered,  delayed 
or  defrauded)  to  be  fraudulent,  void  and  of  none  effect,  any 
pretense,  color,  feigned  or  presumed  consideration,  or  any 
other  matter  or  thing  to  the  contrary  notwithstanding." 
At  the  common  law,  a  devisee  was  not  liable  for  the  debts 
of  the  testator  even  in  respect  of  lands  devised.     'Nor  was 
an  heir  liable  for  the  debts  of  the  ancestor,  in  respect  of 
lands  descended,  except  in  particular  cases ;  such  as  debts 
due  on  specialties,  in  which  the  ancestor  expressly  bound 
the  heir ;  and  on  judgments  recovered  against  the  ancestor, 
and  recognizances  acknowledged  by  him.     And  where  the 
heir  aliened  the  lands  before  suit  brought,  the  creditor  was 
without  remedy  against   him.     2  Williams  on  Executors, 
1201;  Browne  on  Actions  at  Law,  253;  1  Cruise's  Digest, 
67.     The  statute  in  question  was  passed  to  obviate  these  in- 
conveniences, and  enable  the  creditor  of  a  deceased  person 
to  reach  the  lands  in  the  hands  of  the  heir  or  devisee,  where 
the  personal  estate  is  not  sufficient  for  the  payment  of  the 
debts.     Every  devise  of  real  estate  is  made  fraudulent  and 
void  as  against  the  existing  creditors  of  the  devisor.     It  is 
fraudulent  in  law,  without  regard  to  the  question  of  intention. 

The  devisee  has  no  just  claim  to  the  lauds,  until  the  debts 
[*4]  of  the  testator  are  fully  discharged.     *]N^or  has  the 

heir  any  superior  right  to  the  lands  of  his  ancestor. 
They  both  acquire  the  lands  subject  to  the  payment  of  the 
debts  of  the  former  owner.  They  are  only  entitled  to  the 
surplus  that  may  remain  after  those  debts  are  discharged. 
If  the  creditor  can  not  obtain  satisfaction  of  his  debt  from 
the  personal  estate,  he  may  resort  to  the  real  estate  in  the 
hands  of  the  heirs  or  devisees ;  and  in  the  case  of  a  hona 
fide  alienation  of  the  same  before  suit  brought,  he  may 
charge  them  personally  Avith  its  value. 

The  sixth  section  is  as  follows :  "  Any  person  or  persons, 
his,  her  or  their  heirs,  devisees,  executors,  administrators, 
successors,  or  assigns,  and  ever}^  of  them,  who  shall  or  may 
have  any  debts,  suits  or  demands  against  any  person  or 
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persons  who  shall  make  an}^  fraudulent  devise  as  aforesaid 
or  who  have  debts,  suits  or  demands  against  any  person  or 
persons  ^vdio  shall  die  intestate,  and  leave  real  estate  to  his, 
her  or  their  heirs,  to  descend  according  to  the  laws  of  this 
state,  shall  and  may  have  and  maintain  the  same  action  or 
actions  which  lie  against  executors  and  administrators,  upon 
his  or  their  bonds,  specialties,  contracts,  agreements  and 
undertakings,  against  the  executors  or  administrators,  and 
the  heir  or  heirs,  or  against  the  executors  or  administrators, 
and  the  devisee  or  devisees,  or  may  join  the  executors  or 
administrators,  the  heir  or  heirs,  and  the  devisee  or  devisees, 
of  such  obligor  or  obligors,  undertaker  or  undertakers  as 
aforesaid,  and  shall  not  be  delayed  for  the  nonage  of  any 
of  the  parties."  This  section  prescribes  the  mode  in  which 
the  hability  of  heirs  and  devisees  shall  be  enforced.  It 
authorizes  the  creditor  to  maintain  a  joint  action  against 
the  legal  and  personal  representative  of  a  deceased  person. 
1.  He  may  sue  the  personal  representative  and  the  heirs 
jointly.  2.  He  may  sue  the  personal  representative  and  the 
devisees  jointly.  3.  He  may  sue  the  personal  representative 
and  the  heirs  and  devisees  jointly.  The  personal  representa- 
tive must  be  joined  in  the  action,  as  the  personal  estate  is  the 
primary  fund  for  the  payment  of  debts.  There  are  two  cases 
in  which  he  need  not  be  joined.  The  tenth  section  authorizes 
a  separate  action  against  the  heirs  or  devisees,  where  a 
judgment  has  been  obtained  against  the  personal  representa- 
tive, and  there  are  no  assets  in  his  hands  for  its  payment. 
And  the  eleventh  section  gives  a  separate  action  against  the 
heirs  or  devisees,  where  the  estate  is  not  administrated  on 
within  one  year  from  the  death  of  the  testator  or  intestate. 
These  are  the  only  cases  in  which  the  statute  authorizes  an 
action  to  be  maintained  against  the  heirs  or  devisees, 
without  joining  the  executor  *or  administrator.  It  [*5] 
may  be  that  a  separate  action  will  still  lie  against 
heirs  in  cases  where  they  were  suable  at  common  law. 

This  statute  must  be  construed  with  reference  to  the  pro- 
visions of  the  one  hundred  and  ninth  chapter  of  the  Ee vised 
Statutes.  That  chapter  makes  the  personal  estate  primarily 
liable  for  the  payment  of  the  debts.  It  must  be  exhausted 
before  resort  can  be   had  to   the  real  estate.     Demands. 
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against  tlie  estate  of  a  deceased  person  must  be  exhibited 
within  two  years  from  the  grant  of  administration.  A 
creditor,  free  from  disabihty,  who  fails  to  present  his  claim 
within  that  time,  is  not  allowed  to  participate  in  the  pro- 
ceeds of  the  personal  estate  previously  inventoried  or  ac- 
counted for  by  the  executor  or  administrator.  He  must 
satisfy  his  debt  out  of  property  subsequently  discovered  or  . 
inventoried.  In  joint  actions  under  the  statute,  the  exec- 
utor or  administrator  may  insist  upon  this  limitation  of  two 
j'-ears;  and  if  he  does  so  successfully,  the  plaintiff  must 
take  judgment  against  him  to  be  satisfied  out  of  newly  dis- 
covered estate.  But  heirs  and  devisees  can  not  rely  upon 
this  limitation.  They  may  insist  upon  the  general  statute 
of  Umitations ;  and,  if  successful,  may  wholly  defeat  a  recov- 
ery against  them. 

The  ninth  section  of  the  chapter  first  referred  to  provides 
that  heirs  and  devisees  may  plead  riens  par  descent  at  the 
commencement  of  the  action,  and  that  the  plaintiff  may, 
reply  that  they  had  real  estate  by  descent  or  devise  when 
the  suit  was  brought ;  and  that  if  the  issue  be  found  for  the 
plaintiff,  the  jury  shall  assess  the  value  of  the  lands  so  de- 
scended or  devised,  and  the  plaintiff  shall  have  judgment 
against  the  defendants  accordingly.  In  such  cases,  if  the 
assessment  is  equal  in  amount  to  the  plaintiff's  debt,  he  is 
entitled  to  a  general  judgment  against  the  heirs  or  devisees; 
if  less,  he  is  entitled  to  a  judgment  to  the  extent  of  the  as- 
sessment. But  if  this  issue  is  found  for  the  heirs  or  devisees, 
the  plaintiff  may,  notwithstanding,  take  judgment  of  assets 
quando  acciderint^  and  he  may  have  a  scire  facias  thereon, 
if  assets  afterwards  come  to  the  hands  of  the  heirs  or  dev- 
isees. Shijjleifs  Case,  8  Coke,  134;  I^oell  v.  Nelson,  2 
Saunders'  Kep.  214;  Dyer,  273,  pi.  14;  Noell  v.  Nelson,  1 
Ventris,  94. 

The  same  section  further  provides,  that  "if  judgment 
shall  be  given  against  such  heir  or  heirs,  devisee  or  devisees, 
by  confessing  the  action  Avithout  confessing  the  assets  de- 
scended or  devised,  or  upon  demurrer  or  nihil  dicit,  or 
default,  said  judgment  shall  be  given  for  the  plaintiff', 
without  any  writ  to  inquire  of  the  lands,  tenements  or 
hereditaments,  or  rents  and  profits  out  of  the  same,  so 
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descended  or  devised."  In  these  *cases,  the  judgment  [*6] 
is  general  against  the  heirs  or  devisees,  as  for  their 
own  debt,  without  reference  to  assets.  But  if  the  heirs  or 
devisees  acknowledge  the  action,  and  show  the  assets  de- 
scended or  devised  to  them,  the  judgment  will  be  special  to 
the  extent  of  those  assets  onl3\  So,  if  the  heirs  or  devisees 
plead  any  other  plea  than  those  enumerated  in  this  section, 
and  the  issue  thereon  be  found  against  them,  they  are  only 
to  be  charged  to  the  extent  of  the  value  of  the  estate 
descended  or  devised. 

"Where  the  two  years'  limitation  is  not  successfully  inter- 
posed by  the  executor  or  administrator,  the  judgment 
against  him  is  for  the  amount  of  the  plaintiff's  debt,  to  be 
paid  in  the  due  course  of  administration.  As  the  assets  in 
the  hands  of  the  executor  or  administrator  constitute  the 
regular  fund  for  the  payment  of  the  debts,  and  as  the 
plaintiff  may  obtain  satisfaction  therefrom  in  whole  or  in 
part,  the  judgment  against  the  heirs  or  devisees  ought  not 
to  be  enforced  until  those  assets  are  found  to  be  insufficient, 
and  then  only  to  the  extent  of  the  deficit.  The  proper 
form  of  the  judgment  is,  that  the  plaintiff  recover  his  debt 
from  the  defendants,  to  be  levied  of  the  assets  of  the  testa- 
tor or  intestate  in  the  hands  of  the  executor  or  adminis- 
trator; and  in  the  event  those  assets  are  not  sufficient 
for  the  payment  of  the  judgment,  that  the  same,  or  the 
residue  thereof,  be  levied  of  the  real  and  personal  estate  of 
the  heirs  or  devisees.  This  qualification  will  be  unnecessary 
in  the  case  of  a  judgment  against  the  executor  or  adminis- 
trator of  assets  quando  acciderint.  Such  a  judgment  does 
not  imply  assets  for  the  satisfaction  of  the  debt.  The 
presumption  at  the  end  of  two  years  from  the  grant  of 
administration  is,  that  the  personal  estate  has  been  fully 
inventoried  or  accounted  for  by  the  executor  or  adminis- 
trator. 

In  this  case  the  court  erred  in  sustaining  the  demurrer  to 
the  declaration.  The  action  was  properly  brought  against 
the  executor  and  devisee.  The  defendant  might  well  com- 
bine both  of  these  characters.  Where  a  separate  action  is 
brought  against  heirs  or  devisees  under  the  statute,  the  facts 
authorizing  it  to  be  so  brought  must  be  distinctly  set  forth 
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in  the  declaration.  R.  S.  ch.  44,  s.  12.  But  in  other  cases 
it  is  sufficient  to  charge  the  defendants  as  heirs  or  devisees 
generally,  without  showing  how  they  became  such,  or  that 
they  have  estate  by  descent  or  devise.  2  Chitty's  PL  468, 
and  notes;  2  Saunders'  Eep.  7,  note  4;  Browne  on  Actions 
at  Law,  255 ;  Morgan? s  Ex^rs  v.  Morgan^  2  Bibb,  388. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


[*7]     *James  Dunlap  -y.  The  County  of  Gallatin. 

Appeal  from  Gallatin. 

Tax —  Precedence. —  A  tax  is  not  an  ordinary  debt ;  it  takes  precedence 
of  all  other  demands,  and  is  a  charge  upon  the  property,  without 
reference  to  the  matter  of  ownership. 

Same  —  Superior  to  prior  liens. —  The  property  itself  may  be  seized  and 
sold,  although  there  may  be  prior  liens  or  incumbrances  upon  it. 

Same — Enforcement  out  of  property  of  deceased. — The  state  is  not 
bovmd  to  wait  until  the  estate  of  a  deceased  person  is  administered, 
and  then  participate  with  other  creditors  in  the  proceeds,  but  may 
enforce  payment  to  the  exclusion  of  all  other  creditors.  So  of  an 
insolvent  estate  in  the  hands  of  trustees. 

Remedy  by  distress  —  Not  necessarily  exclusive. —  The  remedy  by  dis- 
tress, for  the  collection  of  taxes,  is  not  necessarily  exclusive. 

The  opinion  contains  a  statement  of  the  case.  The  cause 
was  heard  at  the  July  term,  1853,  of  the  Gallatin  circuit 
court,  before  Marshall,  judge. 

J.  A.  McCleknand,  for  appellant.  N.  L.  Freeman,  for 
appellee. 

Treat,  C.  J.  The  act  of  the  28th  of  February,  1845, 
required  the  Bank  of  IDinois  to  make  an  assignment  of  all 
its  real  and  personal  estate ;  the  real  estate  to  be  conveyed 
to  Caldwell,  Eyan,  Hardin  and  Dunlap ;  the  personal  estate 
of  the  principal  bank  at  Shawneetown  and  the  branch  at 
Lawrence viUe,  to  be  transferred  to  Caldwell  and  Ryan ;  and 
that  of  the  branches  at  Jacksonville,  Alton  and  Pekin,  to  be 
transferred  to  Hardin  and  Dunlap.     The  act  made  it  the 

Cited:  County  taxes,  priority  of  lien,  15  111.  481.  Remedies  for  col- 
lection of  taxes,  61  111.  398 ;  96  111.  488 ;  3  Bradw.  383. 

8 


1S53.]  DuxLAP  V.  County  of  Gallatin.  8 

duty  of  the  assignees  to  dispose  of  tiie  property  and  collect 
the  debts,  and  apply  the  proceeds  to  the  payment  of  the 
liabilities  of  the  institution.  On  the  10th  of  April,  1845, 
the  banlv  conveyed  and  transferred  all  of  its  property  and 
effects,  pursuant  to  the  provisions  of  the  act,  and  the 
assignees  entered  upon  the  discharge  of  their  duties. 

In  3Iay,  1819,  the  county  of  Gallatin  brought  an  action 
of  debt  against  Caldwell  and  Ryan,  to  recover  the  county 
taxes  for  the  years  1815, 1816  and  1817,  assessed  on  the  sum 
of  8260,000,  as  money  loaned  by  the  bank  at  Shawneetown ; 
and  judgment  was  rendered  therein  in  favor  of  the  county 
for  $2,377,  in  November,  1850.  An  execution  issued  on  the 
judgment  was,  on  the  8th  of  March,  1851,  levied  on 
lot  1,106  in  the  *town  of  Shawneetown,  on  which  the  [*8] 
banking  house  was  situated. 

On  the  17th  of  March,  1851,  Caldwell  and  Ryan  sued  out 
a  writ  of  error  from  this  court,  and  obtained  a  supersedeas 
staying  all  proceedings  on  the  judgment.  The  case  was 
heard  at  the  !N'ovember  term,  1852,  and  resulted  in  the 
affirmance  of  the  judgment.  See  Ryan  v.  Gallatin  County, 
11  Illinois,  78.  On  the  13th  of  April,  1853,  the  county  sued 
out  a  "\ATit  of  venditioni  exponas,  commanding  the  sheriff  to 
proceed  and  seU  the  lot  levied  on. 

On  the  4th  of  May,  1853,  James  Dunlap  filed  a  biU  in 
chancery  against  the  county  of  Gallatin,  and  obtained  an 
injimction  restraining  the  sale  of  the  lot.  The  bill  alleged 
in  substance  that  in  December,  1850,  the  Bank  of  the  State 
of  Missomn  commenced  a  suit  in  chancery  against  the 
assignees  of  the  Bank  of  Illinois,  in  the  circuit  court  of  the 
United  States  for  the  district  of  Illinois,  and  that  a  decree 
was  entered  therein  in  July,  1851,  appointing  WiUiam 
Thomas  sole  trustee  to  execute  the  trusts  under  the  deed 
of  assignment;  that  in  October,  1851,  the  assignees  con- 
veyed to  Thomas  all  the  real  estate  held  by  them  as 
assignees,  inclucUng  the  lot  levied  on,  in  trust  for  the  benefit 
of  all  the  creditors  of  the  Bank  of  Illinois;  that  on  the 
4th  of  April,  1853,  Thomas  sold  and  conveyed  the  lot  in 
question  to  the  complainant  for  the  consideration  of  $7,150, 
which  was  at  the  time  fully  paid  in  the  indebtedness  of  the 
Bank  of  Illinois ;  and  that  there  was  other  real  estate  in  the 
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count}^  held  by  Thomas  as  trustee,  sufficient  for  the  satis- 
faction of  the  judgment.  These  allegations  were  admitted 
to  be  true  by  the  answer.  The  cause  was  submitted  on  bill 
and  answer  at  the  July  term,  1853,  and  a  decree  was  entered 
dissohing  the  injunction  and  dismissing  the  bill,  and  award- 
ing the  county  six  per  cent,  damages  on  the  amount  of  the 
judgment. 

It  was  decided  in  the  former  case  that  the  property  held 
by  the  assignees  of  the  Bank  of  Illinois  was  subject  to  tax- 
ation. That  question  was  dehberately  settled,  and  will  not 
again  be  discussed.  The  only  question  in  this  case  is, 
whether  the  judgment  recovered  against  the  assignees  for 
taxes  can  be  enforced  against  the  real  estate  then  held  by 
them.  It  makes  no  difference  that  they  have  since  been 
removed  from  office,  and  a  single  trustee  appointed  to  carry 
out  the  purposes  of  the  assignment.  The  trustee  holds  the 
property  by  the  same  tenure  as  did  the  assignees.  He  suc- 
ceeds to  their  powers  and  duties.     The  same  trusts  remain 

to  be  executed.  The  county  has  the  same  remedy 
[*9J  against  the  trustee  that  it  had  against  the  assignees.   *If 

the  judgment  was  a  lien  on  the  real  estate  in  the  county 
held  by  the  assignees,  that  lien  was  not  divested  by  the  pro- 
ceedings in  the  United  States  court.  We  think  the  judg- 
ment was  a  lien  on  such  real  estate,  and  that  it  may  be 
enforced  against  the  lot  in  question.  This  was  the  opinion 
of  the  court  in  the  original  case.  It  was  there  said :  ''  Un- 
der the  execution  issued  on  the  judgment,  any  property  of 
the  assignees  as  such,  real  or  personal,  may  be  seized  as  in 
other  cases  of  execution."  The  claim  of  the  county  does 
not  stand  on  the  same  footing  with  the  other  indebtedness 
of  the  bank.  It  is  entitled  to  priority  in  payment.  A  tax 
is  not  an  ordinary  debt.  It  is  levied  for  the  support  of  gov- 
ernment, and  takes  precedence  of  all  other  demands  against 
the  owner.  It  is  a  charge  upon  the  property,  without  ref- 
erence to  the  matter  of  ownership.  The  property  itself  may 
be  seized  and  sold,  although  there  may  be  prior  liens  or  in- 
cumbrances upon  it.  The  estate  of  a  deceased  person  is 
primarily  liable  for  the  taxes  that  may  be  due  from  it.  The 
state  is  not  bound  to  wait  until  the  estate  is  administered,  and 
then  participate  with  the  creditors  in  the  distribution  of  the 
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proceeds.  It  may  enforce  payment  to  the  exclusion  of  all 
other  creditors.  And  so  of  an  insolvent  estate  in  the  hands 
of  trustees,  under  a  compulsory  or  voluntary  assignment. 
In  this  case  the  property  passed  to  the  assignees  for  the 
benefit  of  the  creditors  of  the  bank.  It  became  a  common 
fund  for  the  payment  of  theu'  debts.  But  the  assignees  ac- 
quired the  same  subject  to  the  right  of  the  state  to  charge 
it  with  taxes.  The  creditors  likewise  acquired  interests 
therein  subordinate  to  this  right  of  taxation.  They  are 
only  entitled  to  the  surplus  that  may  remain  after  the  pay- 
ment of  the  taxes,  and  the  necessary  expenses  of  admin- 
istering the  assignment.  The  judgment  was  rendered  for 
taxes  assessed  upon  a  portion  of  this  fund,  and  it  must  first 
be  discharged.  The  collector  might  indeed  have  coerced 
payment  of  the  taxes,  by  the  seizure  and  sale  of  any  per- 
sonal property  in  the  hands  of  the  assignees ;  but  the  rem- 
edy by  distress  is  not  necessarily  exclusive.  The  assignees 
were  legally  liable  for  the  taxes,  and  that  liability  could  be 
enforced  by  action  of  debt.  The  county  having  obtained 
judgment  against  the  assignees,  and  the  property  held  by 
them  being  absolutely  and  primarily  liable  for  its  payment, 
the  judgment  became  a  lien  on  the  real  estate  in  question. 
A  judgment  against  them  in  favor  of  an  ordinary  creditor 
of  the  bank  would  not  be  a  lien,  nor  could  it  be  enforced  by 
execution  against  the  property  in  their  hands,  because  the 
property  is  a  common  security  for  all  such  creditors.  Each 
of  them  has  an  equal  interest  therein,  and  the  same 
right  to  participate  in  the  *proceeds.  These  interests  ['"^10] 
and  rights  might  be  defeated  by  permitting  one  cred- 
itor to  sue  out  execution  against  the  property.  It  is  a  mat- 
ter of  no  importance  to  these  creditors,  out  of  what  portion 
•of  the  property  this  judgment  is  to  be  satisfied.  The  prop- 
erty constitutes  one  entire  fund,  and  is  aggregately  liable 
for  any  incidental  charges  upon  it.  The  creditors  can  only 
share  in  what  remains  after  the  taxes  and  expenses  are  dis- 
charged. ISTor  is  it  material  that  the  title  to  the  real  estate 
was  in  the  four  assignees,  when  the  judgment  was  against 
two  only.  The  action  could  only  be  maintained  against  the 
two,  but  the  judgment  as  effectually  bound  the  fund  as 
would  a  judgment  against  all.     The  demand  of  the  county 
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was  established  against  the  fund,  in  the  mode  prescribed  by 
the  law  under  which  the  assignment  was  made.  The  com- 
plainant purchased  the  lot  subject  to  the  lien  of  the  judg- 
ment. He  had  both  constructive  and  actual  notice  of  the 
judgment  and  levy.  He  has  therefore  no  just  cause  to  com- 
plain of  the  county  for  endeavoring  to  obtain  satisfaction  of 
the  judgment  by  the  sale  of  the  lot. 

The  decree  must  be  aflBrmed. 

Decree  ajirmed. 


Adam  Jesse  Cochran,  by  his  Guardian,  and  Mary  Johnson, 
Administratrix,  etc.,  v.  William  McDowell. 

Error  to  Massac. 

Evidence — Declaration  of  deceased  father  —  Not  admissible  against 
child. —  The  declaration  of  a  father  in  his  life-time,  that  he  had  at  a 
previous  period  acquired  land  in  the  name  of  his  child,  with  the  design 
of  defeating  creditors,  can  not  be  considered  as  testimony  to  divest  the 
interest  of  the  child. 

Action  against  infant — Proof. — As  against  an  infant  everything  must 
be  proved ;  a  guardian  can  not  make  admissions  to  bind  an  infant. 

The  decree  in  this  case  was  entered  by  Denning,  judge, 
upon  bill,  answer,  rephcation  and  proofs,  at  June  term,  1851, 
of  the  Massac  circuit  court.  The  facts  of  the  case  are  suffi- 
ciently stated  in  the  opinion  of  the  court, 

E.  S.  Nelson,  for  plaintiffs  in  error.  T.  G.  C.  Davis  and 
J.  Jack,  for  defendant  in  error. 

[*11]  *Caton,  J.  The  bill,  which  was  filed  by  the  ad- 
ministrator of  Whitten  against  Adam  Jesse  Cochran 
and  the  administratrix  of  Adam  Cochran,  deceased,  alleges 
the  recovery  of  a  judgment  by  the  complainant  against  the 
said  administratrix,  and  that  the  estate  of  Adam  Cochran 
was  insolvent.  The  bill  further  charges  that  Adam  Coch- 
ran in  his  life-time  entered  a  certain  tract  of  land  therein  de- 
scribed, with  his  own  funds,  in  the  name  of  Adam  JessG 
Cochran,  his  infant  son,  with  the  view  to  defraud  his  cred- 


Cited:  18  111.  81;  23  111.  38  [35];  27111.  148;  53  111.  389. 
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itors,  and  prays  that  tlie  said  land  may  be  subjected  to  the 
pa^-ment  of  the  judgment. 

A  guardian  ad  litem  was  appointed  for  the  infant  defend- 
ant, who  filed  an  answer,  the  substance  of  which  it  is  un- 
necessary to  state,  as  no  admissions  which  it  contains  can 
bind  the  infant,  or  relieve  the  complainant  from  the  necessity 
of  establishing  his  entire  case  by  proof,  as  against  the  in- 
fant. 

The  administratrix  answered,  admitting  the  record  of  the 
judgment,  but  insisting  that  she  was  never  served  w^itli 
process  in  the  suit  at  law,  or  had  any  notice  of  its  pendency, 
and  that  the  judgment  was  obtained  by  fraud  and  conniv- 
ance. She  also  admits  the  entry  of  the  land  by  the  intestate 
as  alleged,  but  denies  the  fraudulent  intent,  and  insists  that 
it  was  so  entered  as  an  advance  to  his  infant  son  in  consid- 
eration of  natural  love  and  affection,  and  denies  the  insolv- 
ency of  the  estate.  The  guardian  ad  litem  also  filed  a  plea 
in  bar  of  a  former  suit,  for  the  same  cause,  by  the  same 
complainant,  against  Adam  Jesse  Cochran,  which  was  dis- 
missed, because  the  administratrix  had  not  been  made  a 
party.  To  this  plea  a  demurrer  was  filed,  but  no  further 
notice  seems  to  have  been  taken  of  it  by  the  parties  or  the 
court.  In  order  to  bring  the  question  of  the  legal  sufficiency 
of  the  plea  before  the  court,  the  proper  practice  is  to  set  the 
plea  for  hearing  instead  of  demurring  to  it.  If  we,  how- 
•ever,  consider  the  demurrer  as  equivalent  to  setting  the  plea 
ior  hearing,  and  as  the  question  may  again  arise  in  the 
court  below,  we  may  express  the  opinion  that  the  plea  does 
not  present  a  bar  to  the  present  bill.  Tliere  was  then  no 
adjudication  upon  the  merits  of  the  controversy,  or  matter 
in  litigation,  but  the  bill  was  dismissed  for  want  of  proper 
parties. 

The  evidence  upon  the  hearing  consisted,  first,  of  an  ex- 
emplification of  the  judgment  at  law,  showing  a  judgment 
by  confession  against  the  administratrix;  second,  a  certifi- 
cate from  the  register  of  the  land  office,  showing  an  entry 
of  the  land  by  the  infant,  Adam  Jesse  Cochran ;  and  third, 
testimony  tending  to  show  the  insolvency  of  the  estate, 
and  also  the  testimony  of  a  witness,  stating  that  Adam 
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[-12]  Cochran  had  in  his  hfe-time  told  *the  witness  that  he 

had  entered  the  land  with  his  own  money  in  the  name 

of  his  sou,  for  the  purpose  of  keeping  it  from  his  creditors. 

The  administratrix  introduced  proof  showing  that  she 
was  not  served  with  process  in  the  action  at  law,  and  tend- 
ing to  show  that  she  had  no  notice  of  it,  and  that  the  judg- 
ment was  entered  upon  a  cognovit  executed  by  a  former  ad- 
ministrator who  had  been  removed  prior  to  the  entry  of  the 
judgment.  Indeed  I  think  the  weight  of  evidence  pretty 
clearly  establishes  that  such  was  the  case.  The  court  ren- 
dered a  decree  that  the  land  be  sold  for  the  satisfaction  of 
the  judgment. 

Without  stopping  to  inquire  whether  there  is  sufficient 
proof  to  justify  the  court  in  holding  the  judgment  at  law 
to  be  void  in  a  collateral  suit,  there  can  be  no  question  that 
the  proof  is  entirely  insufficient  to  justify  the  decree  which 
was  entered  as  against  the  infant.  As  before  remarked,  as 
to  him  everything  must  be  proved.  The  guardian  can 
admit  nothing.  The  certificate  of  the  register  of  the  land 
office  shows,  prima  facie,  that  the  land  was  entered  by 
him,  and,  in  the  absence  of  proof  to  the  contrary,  the  pre- 
sumption is  that  it  was  entered  with  his  own  money.  The 
only  evidence  adduced  that  the  land  was  purchased  with 
the  money  of  the  father,  is  his  declaration  to  the  witness 
during  his  life-time.  It  has  been  repeatedly  held  by  this 
court  that  such  declarations  are  not  evidence  against  the* 
son.  They  are  no  more  evidence  against  the  son  than 
would  be  the  declarations  of  any  other  third  person, 
To  admit  the  father  thus  to  appropriate  the  lands  of 
his  son  to  the  payment  of  his  own  debts  would  be  in  viola- 
tion of  every  principle  of  law.  The  relation  of  parent  and 
child  gives  the  father  no  such  right ;  and  had  the  owner  of 
the  land  been  a  stranger,  no  one  would  have  thought  such 
interested  declarations  competent  to  divest  the  legal  holder 
of  the  title  of  his  interest  in  the  premises.  It  is  in  the  fullest 
sense  of  the  term  hearsay  testimony,  and  that  too  of  the 
most  questionable  character  upon  principle ;  for  the  party 
whose  declarations  are  sworn  to  had  a  legal  interest  in  de- 
priving the  owner  of  his  land,  and  appropriating  it  to  the 
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payment  of  his  own  debts.     I  trust  that  real  estate  i  n  this 

country  is  held  by  a  safer  tenure  than  this. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the 

suit  remanded. 

Decree  reversed. 


*JoHN  D.  KicHEsoN  V.  Ebenezee  Z.  Ryan  et  al.,  As-  [*13] 
signees  of  the  Bank  of  Illinois. 

Error  to  Gallatin. 

Practice  —  Pleas  must  he  disposed  of  before  trial. — Wliere  pleas  are 

filed,  and  not  in  any  way  disposed  of,  it  is  erroneous  to  proceed  to 

trial  upon  other  pleas  and  issues. 
Trustees  —  Action  hy  survivor. — The  survivor  of  several  trustees  may 

maintain  a  suit  in  his  name,  whether  he  can  or  not  go  on  alone  to 

execute  all  the  duties  and  powers  of  the  trust. 

K.  L.  Freeman,  for  plaintiff  in  error.  "W.  Thomas,  for  de- 
fendant in  error. 

Scates,  J.  There  were  several  pleas  filed  upon  which  no 
issue  was  taken,  nor  was  there  any  disposition  made  or 
notice  taken  of  them,  but  the  parties  proceeded  to  trial  upon 
other  pleas  and  issues.  This  has  repeatedly  been  held  to  be 
erroneous.  Nye  v.  Wright,  3  Scam.  222 ;  Bradshaw  v.  Hol)- 
lett,  4  Scam.  53 ;  Steelman  v.  Watson  et  al.  5  Gilman,  249 ; 
and  Moore  v.  Little  et  al.  11  111.  549. 

It  is  unnecessary  to  aver  an  acceptance  of  the  act  of  the 
legislature  putting  the  bank  into  liquidation,  as  provided  in 
the  act,  for  all  these  preliminary  steps  will  be  presumed, 
where  the  contract  sued  on,  as  in  this  case,  was  made  with 
the  assignees,  and  the  promises  were  to  them. 

The  note  was  given  to  Caldwell  and  Ryan,  assignees,  and 
payable  to  Caldwell  or  his  successor.  The  suit  was  insti- 
tuted by  both ;  but  Caldwell  afterwards  died,  and  it  is  here 
objected  that  the  trust  does  not  survive  so  as  to  enable  Ryan 
to  act  and  sue  alone.  Without  determining  the  extent  of 
the  rights  and  powers  which  may  or  may  not  survive  to  one 
or  more  of  the  trustees,  under  the  liquidation  act  (Laws  of 

Cited:  75111.  66. 
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1842,  246,  247,  §§  3,  5,  6,  8,  9  and  13),  we  can  see  no  valid 
objection  to  the  use  of  Eyan's  name  alone  in  prosecuting 
this  suit  to  a  final  conclusion.  For  although  the  survivor  or 
survivors  in  case  of  a  vacancy  might  fill  it,  or  the  governor, 
if  they  should  neglect  or  refuse  to  do  so  (Acts  of  1845,  248, 
§  9),  yet  another  act  (E.  L.  1845,  44,  §  9)  provides  that  the 
death  of  one  or  more  plaintiffs  will  not  abate  a  cause  of 
action  which  survives  to  the  survivor. 

It  surely  can  not  be  contended  that  this  cause  of  action  is 

abated  and  lost.  The  contract  was  with  Caldwell  and 
[*14]  Eyan,  *and  like  other  contracts  should  be  sued  by  the 

promisees  or  the  survivor ;  but  it  may  be  also  true  that 
Caldwell's  successor,  when  appointed,  might  have  the  con- 
trol, or  an  equal  voice  in  the  control,  of  the  suit,  although 
not  a  party  upon  the  record.  The  analog}'-  is  not  unfamiliar, 
in  cases  whei*e  one  of  two  plaintiffs  dies,  his  executor  or  ad- 
ministrator is  not  substituted.  The  statute  (E.  L,  1845,  44, 
§  11)  has  expressly  provided  for  the  case  of  a  sole  plaintiff 
suing  in  the  character  of  a  public  officer  or  a  trustee,  that,  if 
the  cause  of  action  survive,  the  successor  shall  be  substi- 
tuted. But  here  the  parties  to  the  contract  are  not  all  dead ; 
one  survives  in  whom  the  legal  title  subsists,  and  by  every 
j)rinciple  and  analogy,  in  such  cases,  the  suit  may  be  main- 
tained in  his  name,  whether  he  can  or  not  go  on  alone  to 
execute  all  the  duties  and  powers  of  the  trust. 

The  principle  laid  down  in  Peter  v.  Beverly^  10  Peters' 
Eep.  563 ;  Hertell  v.  Van  Buren^  3  Ed.'s  Ch.  E.  22 ;  Sinclair 
v.  Jaclcson,  8  Cow.  E.  582 ;  and  Osgood  v.  Franklin,  2  John. 
Ch.  E.  20,  is  in  harmony  with  the  principle  here  laid  down. 
The  former  deduces,  from  the  English  authorities,  the  rule 
to  be,  "  that  a  mere  direction  in  a  will,  to  the  executors,  to 
sell  land,  without  any  words  vesting  in  them  an  interest  in 
the  land,  or  creating  a  trust,  >vill  be  only  a  naked  power, 
which  does  not  survive;"  but  when  third  persons  have  an 
interest  in  the  thing  to  be  done,  the  power  survives.  In 
Hertell  v.  Van  Buren,  the  court  takes  a  distinction  between 
executors  and  administrators,  and  other  trustees,  admitting 
.  that  the  former  may  act  alone,  unless  restrained  by  will ; 
but  that  the  latter  can  not.  Still,  none  of  these  distinctions 
will  support  the  objection  taken  here,  which,  if  good,  would 
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possibly  destroy  the  trust  itself,  unless,  indeed,  it  could  be  pre- 
served by  construing  the  thirteenth  section  of  the  act  of  1845 
as  not  only  vesting  in  the  successor,  when  appointed,  "  all 
the  right,  title  and  interest  in  and  to  all  the  property,  estate, 
right  and  credits  embraced  in  said  assignment  "  (of  the  bank 
to  the  assignees)  "  or  accruing  by  virtue  thereof,"  but  also 
the  legal  title  in  notes  renewed  direct  to  the  prior  assignees, 
and  so  as  to  make  him  a  necessary  party  ^vithout  an  assign- 
ment. This  view  of  the  question  would  reach  too  far,  as  it 
would  make  the  assignees  of  the  Alton,  Jacksonville  and 
Pekin  branches  necessary  parties  to  suits  on  notes  of  the 
mother  bank  and  Lawrenceville  branch.  This  is  inadmissi- 
ble, as  the  act  separated  them. 

Judqment  reversed. 


*Stkatton  Sisk  v.  Levi  TToodeuff.  [*1^] 

Error  to  Gallatin. 

Deed  —  Executed  in  another  state  —  Proof  of. —  A  deed  executed  in  an- 
other state  conveying  lands  there  situated,  if  there  is  no  subscribing 
witness,  should  be  proved  by  the  testimony  of  a  witness  familiar  with 
the  hand%vTiting  of  the  grantor. 

Act  of  legislature  of  another  state  —  Hoic  authenticated. —  An 
act  of  the  legislature  of  another  state  should  be  authenticated  by  the 
seal  of  the  state.  The  seal  of  the  secretary  of  state  can  not  be  re- 
garded as  the  seal  of  the  state. ' 

Covenants  op  warranty  —  Action  on — What  necessairy  to  maintain. 
In  order  to  maintain  an  action  upon  a  covenant  of  warranty,  the  party 
suing,  if  he  has  neglected  to  give  notice  to  the  waiTantor  of  the  pend- 
ency of  the  action  in  ejectment  by  which  he  has  been  evicted,  must 
come  prepared  to  prove  that  the  eviction  was  by  force  of  an  adverse 
or  superior  title;  and  that  if  the  warrantor  had  appeared  and  de- 
fended the  action  of  ejectment,  he  could  not  have  prevented  a  re- 
covery. 

This  cause  was  heard  at  July  term,  1852,  of  the  Gallatin 
circuit  court. 

N.  L.  Freeman,  attorney  for  plaintiff  in  error.     B.  Mont- 
gomery and  R.  S.  Kelson,  for  defendant  in  error. 

Cited:  48  111.  273;  3  Bradw.  103. 

iSee  Starr  &  C.  lU.  Stat.  1080  (ch.  51,  T[  10),  notes. 
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Treat,  C.  J.  This  was  an  action  of  covenant  brought  by 
Levi  "Woodruff  against  Stratton  Sisk.  The  declaration  al- 
leged in  substance  that  the  defendant,  on  the  13th  of  Sep- 
tember, 1830,  for  the  consideration  of  $100,  sold  and  con- 
veyed a  certain  tract  of  land  situated  in  Hopkins  county, 
Kentucky,  to  Robert  Woodruff,  his  heirs  and  assigns,  by 
deed  of  general  warranty;  that  on  the  29th  of  August, 
1832,  Eobert  Woodruff  sold  and  conveyed  the  same  tract 
of  land  to  the  plaintiff,  his  heirs  and  assigns,  by  deed  of 
general  warranty,  and  that  the  plaintiff  thereupon  took 
possession  of  the  same;  and  that  on  the  16th  of  March, 
1848,  the  heirs  at  law  of  Ninian  Edwards,  having  para- 
mount title  to  the  land  existing  at  the  date  of  the  defend- 
ant's deed  to  Eobert  Woodruff,  evicted  and  amoved  the 
plaintiff  therefrom  by  due  process  of  law.  The  defendant 
pleaded  five  pleas :  1.  That  the  deed  alleged  to  have  been 
executed  by  the  defendant  to  Eobert  Woodruff  was  not  his 
act  and  deed.  2.  That  the  deed  alleged  to  have  been  exe- 
cuted by  Eobert  Woodruff  to  the  plaintiff  was  not  the  act 
and  deed  of  the  former.  3.  That  the  defendant  had  kept 
and  performed  his  covenant.  4.  That  the  plaintiff 
[*16]  was  not  evicted  *from  the  land  by  the  heirs  of  Ed- 
wards under  title  paramount  to  that  of  the  defendant 
existing  at  the  date  of  his  deed  to  Eobert  Woodruff.  5. 
Payment  in  full  before  the  bringing  of  the  action.  A  ver- 
dict was  returned  in  favor  of  the  plaintiff  for  $248.62,  and 
the  court  refused  to  grant  a  new  trial.  Several  exceptions 
were  taken  during  the  progress  of  the  trial,  which  will  be 
considered  in  their  order. 

First.  The  plaintiff  read  in  evidence  a  deed  from  the 
defendant  to  Eobert  AYoodruff,  corresponding  with  the  one 
described  in  the  declaration.  The  defendant  objected  to 
its  introduction,  because  the  certificate  of  acknowledgment 
was  defective.  It  will  not  be  necessary  to  inquire  into  the 
sufficiency  of  the  certificate.  The  statute  declares  that  "  no 
person  shall  be  permitted  to  deny  on  trial  the  execution  of 
any  instrument  in  writing,  whether  sealed  or  not,  upon 
which  any  action  may  have  been  brought,  or  which  shall 
be  pleaded  or  set  up  by  way  of  defense  or  set-off,  unless  the 
person  so  denying  the  same  shall,  if  defendant,  verify  his 
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plea  by  aiEdavit ;  and  if  plaintiff,  sliall  file  liis  or  her  affida- 
vit denying  the  execution  of  such  instrument."  R.  S.  ch. 
83,  §  14.  This  provision  is  broad  enough  to  embrace  this 
case.  The  action  was  brought  directly  upon  the  deed,  and 
the  plea  of  non  est  factum  was  not  verified  by  affidavit. 
The  execution  of  the  instrument  was  therefore  not  in  issue. 
The  plaintiff  had  only  to  produce  a  deed  of  the  character 
of  the  one  described  in  the  declaration. 

Second.     The  plaintiff  read  in  evidence  a  deed  from  Eob- 
ert  Woodruff  to  him,  corresponding  with  the  one  set  forth 
in  the  declaration,  without  any  other  proof  of  its  execution 
than  the  following  certificate  of  acknowledgment: 
"  State^  of  Kentucky,     ^ 
County  of  Hopkins.  \ 

"  This  indenture  was  this  day  produced  to  me  by  Eobert 
"Woodruff,  the  grantor  therein  named,  and  acknowledged 
by  him  to  be  his  act  and  deed.  In  testimony  whereof,  and 
that  the  said  indenture  and  this  certificate  are  truly  recorded 
in  my  office,  I  have  hereunto  subscribed  my  name  the  3d 
day  of  September,  1832.  Sasiuel  Woodson, 

"  Clerk  Hopkins  County  Court." 

The  Revised  Statutes  provide  that  deeds  for  the  convey- 
ance of  real  estate  within  this  state  may  be  "  acknowledged 
or  proved  without  this  state  and  within  the  United  States 
or  their  territories,  or  the  District  of  Columbia,  in  conform- 
ity with  the  laws  of  such  state,  territory  or  district ;  pro- 
vided, that  anv  clerk  of  a  court  of  record  within 
such  state,  territory  or  district,  ■•'shall,  under  his  hand  [*1T] 
and  the  seal  of  such  court,  certify  that  such  deed  or 
instrument  is  executed  and  acknowledged  or  proved  in  con- 
formity with  the  laws  of  such  state,  territory  or  district." 
E.  S.  ch.  24,  §  16.  The  act  of  the  22d  of  February,  1847, 
declares,  "  That  all  deeds  and  conveyances  of  lands  lying 
within  this  state  may  be  acknowledged  or  proved  "  before 
"  any  clerk  of  a  court  of  record,  ma3^or  of  a  city,  or  notary 
public ;  but  when  such  proof  or  acknowledgment  is  made 
before  a  clerk,  mayor  or  notary  public,  it  shall  be  certified 
by  such  officer  under  his  seal  of  office."  The  certificate  in 
question  was  not  sufficient  proof  of  the  execution  of  the 
deed  under  either  of  these  provisions.     It  was  not  verified 
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b}^  the  seal  of  the  clerk ;  nor  did  he  certify  that  the  deed 
was  executed  and  acknowledged  in  conformity  to  the  laws 
of  Kentucky.  But  these  provisions  have  no  application  to 
the  case.  They  relate  exclusively  to  conveyances  of  lands 
lying  in  this  state.  This  deed  was  executed  in  another 
state,  and  conveyed  lands  there  situated.  The  execution 
of  the  deed  could  not  be  proved  by  the  certificate  of  any 
officer.  It  should  be  proved  by  the  testimony  of  a  witness 
familiar  with  the  handwriting  of  the  grantor,  there  being 
no  subscribing  witness  to  the  instrument.  The  deed  was 
improperly  admitted  in  evidence. 

Third.  The  plaintiff  read  in  evidence  the  record  of  the 
proceedings  had  in  an  action  of  ejectment  pending  in  the 
circuit  court  of  Hopkin-s  county,  Kentucky,  showing  that 
the  heirs  of  ISTinian  Edwards,  on  the  16th  of  March,  1848^ 
recovered  judgment  against  Levi  Woodruff  for  certain 
premises,  described-  as  "  fifty  acres  of  cleared  and  arable 
land,  and  fifty  acres  of  woodland,  lying  on  the  waters  of 
Caney  Fork  of  Tradewater,  in  the  county  of  Hopkins."  It 
appeared  from  the  record  that  Levi  Woodruff  pleaded  not 
guilty,  and  that  the  issue  was  tried  by  a  jury.  The  plaint- 
iff then  introduced  evidence  tending  to  show  that  the  land 
recovered  in  the  action  of  ejectment  was  the  same  conveyed 
by  the  defendant  to  Robert  Woodruff.  The  plaintiff  then 
read  in  evidence  a  patent  for  the  land  in  question,  from  the 
state  of  Kentucky  to  the  trustees  of  Logan  Seminary,  bear- 
ing date  the  iTiJi  of  May,  1802.  He  also  read  in  evidence 
a  deed  of  the  same  land  from  the  trustees  of  Newton 
Academy  to  l^inian  Edv/ards,  bearing  date  the  26th  of  'No- 
vember, 1808.  For  the  purpose  of  showing  the  authority 
of  the  trustees  of  Newton  Academy  to  make  the  convey- 
ance to  Edwards,  the  plaintiff  introduced  a  copy  of  an  act 
of  the  legislature  of  Kentucky,  passed  on  the  27th  of  De- 
cember, 1806,  providing  that  Logan  Seminary  and  Newton 

Academy  should  thereafter  constitute  but  one  corpo- 
[■''18]  ration  under  the  name  of  Newton  Academy.     *This 

paper  was  certified  by  the  secretary  of  state  to  be 
a  true  copy  of  an  original  law  on  file  in  his  office.  The  con- 
clusion of  his  certificate  was  as  follows : 

''  In  testimony  whereof,  I  have  hereunto  placed  my  name 

20 


1853.]  SiSK   V.  WOODKUFF.  18 

and  the  seal  of  my  office,  at  Frankfort,  on  the  31st  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fifty,  and  in  the  fifty-eighth  year  of  the  common- 
wealth. 

"  Secretary's  Office,  State  of  Kentucky. 

"  Joshua  F.  Bell,  Secretary  of  State." 

The  law  of  congress  of  the  26th  of  May,  1790,  provides, 
"  That  the  acts  of  the  legislatures  of  the  several  states  shall 
be  authenticated  by  having  the  seal  of  their  respective 
states  affixed  thereto."  The  act  in  question  was  not  so  ver- 
ified as  to  be  admissible  in  evidence  under  this  law  of  con- 
gress. It  was  not  authenticated  by  the  seal  of  the  state  of 
Kentucky.  The  seal  of  the  secretary  can  not  be  regarded 
as  the  seal  of  the  state.  The  case  shows  that  the  state  has 
a  different  seal,  and  the  act  should  have  been  certified 
under  it. 

But  it  is  insisted  tliat  the  record  of  the  proceedings  in 
the  action  of  ejectment  showed  an  eviction  of  Woodruff  by 
paramount  title,  and  therefore  that  the  other  evidence  in- 
troduced to  prove  title  in  the  heirs  of  Edwards  was  wholly 
unnecessary.  This  presents  a  question  of  some  importance, 
respecting  which  there  is  some  diversity  of  opinion.  In 
order  to  maintain  an  action  on  a  covenant  of  warranty,  the 
plaintiff  must  show  not  only  that  he  has  been  evicted  from 
the  land,  but  that  the  eviction  Avas  under  an  adverse  title 
superior  to  that  derived  from  the  warrantor.  "Where  the 
warrantor  is  notified  of  the  pendency  of  the  action  of  eject- 
ment, and  requested  to  defend  the  same,  the  record  of 
recovery  furnishes  evidence  that  the  eviction  was  under 
paramount  title.  If  he  appears  and  defends  the  action  of 
ejectment,  the  recovery  is  conclusive  evidence  of  a  breach 
of  the  covenant  of  warranty.  If  he  has  notice  and  fails  to 
defend  the  action,  the  record  is  conclusive  evidence  of  evic- 
tion under  superior  title,  unless  he  shows  that  the  judgment 
was  obtained  by  collusion  or  negligence  on  the  part  of  the 
defendant  in  ejectment,  or  upon  a  conveyance  made  by  the 
defendant  himself.  On  whom  does  the  law  cast  the  burden 
of  proof  where  the  warrantor  had  no  notice  of  the  pendency 
of  the  action  of  ejectment?  Some  courts  hold  that  the 
record  furmsh.es  prima  facie  evidence  of  an  eviction  under 
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valid  title,  and  thereby  compel  the  warrantor  to  prove 
affirmatively  that  he  has  not  broken  his  covenant.     Paul  v. 

Witman,  3  Watts  &  Sergeant,  407;  Pitkin  v.  Leavitt, 
[*19]  13  Term.  379 ;  King  v.  Kew's  ^Adm'rs,  5  Ham.  154. 

Other  courts  require  the  plaintiff  to  prove,  by  evidence 
dehors  the  record,  that  the  judgment  was  founded  upon  an 
adverse  and  superior  title.  It  is  held  in  the  following  cases 
that  the  burden  of  proof  is  on  the  plaintiff:  Brooker's 
A  dmh'  V.  Bellas  Me^rs,  3  Bibb,  173 ;  Prewit  v.  Kenton,  id. 
280;  Devour  V.  Johnson,  id.  409;  Cox  v.  Strode,  4  id.  4; 
Gaither  v.  Brooks,  1  A.  K.  Marshall,  409 ;  Stephens  v.  Jack, 
3  Yerger,  403;  Fields  v.  Hunter,  8  Mis.  128;  Salle  v.  Zighfs 
Ex\s,  4  Ala.  700;  Graham  v.  Tankersly,  15  id.  634;  Bond 
V.  Ward,  1  Nott  &  McCord,  201.  See,  also,  Hamilton  v. 
Cutts,  4  Mass.  349;  Cooper  v.  Watson,  10  Wend.  202;  and 
Miner  v.  Clark,  15  id.  425.  The  weight  of  authority  in  this 
country  seems  to  favor  this  conclusion.  We  regard  it  as 
much  the  best  rule.  It  is  a  familiar  principle  of  law,  that 
a  man  shall  not  be  bound  by  a  judgment  pronounced  in  a 
proceeding  to  which  he  is  not  a  party,  actually  or  construct- 
ively. He  should  be  allowed  to  appear  in  the  case  and 
adduce  evidence  in  support  of  his  rights,  before  he  is  con- 
cluded by  the  judgment.  If  a  warrantor  has  no  notice  of 
the  action  against  his  grantee,  and  no  opportunity  of  show- 
ing therein  that  he  transferred  a  good  title,  he  can  not  in 
any  sense  be  considered  a  party  to  the  action,  and  therefore 
ought  not  be  bound  by  any  adjudication  of  the  question  of 
title.  But  if  he  has  notice,  he  may  become  a  party  to  the 
suit ;  and  it  is  his  own  fault  if  his  title  is  not  fully  presented 
and  investigated.  He  then  has  an  opportunity  of  sustain- 
ing the  title  he  has  warranted,  and  defeating  a  recovery  by 
the  plaintiff  in  ejectment.  If  he  fails  to  do  this  success- 
fully, he  is  concluded  from  afterwards  asserting  the  superi- 
ority of  that  title,  and  compelled  to  refund  the  purchase 
money  with  interest.  By  giving  the  warrantor  notice,  the 
defendant  in  ejectment  may  relieve  himself  from  the  burden 
of  afterwards  proving  the  validity  of  the  title  under  which 
he  is  evicted.  But  if  he  neglects  to  give  the  notice,  he  must 
coine  prepared  to  prove  on  the  trial  of  the  action  of  cove- 
nant that  he  was  evicted  by  force  of  an  adverse  and  superior 
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title;  in  other  words,  he  must  show  that  the  warrantor,  by 
appearing  and  defending  the  action  of  ejectment,  could  not 
have  prevented  a  recovery.  This  rule  imposes  no  hardship 
upon  a  party.  The  giving  of  notice  subjects  him  to  but 
little  inconvenience.  It  by  no  means  follows  that  a  judg- 
ment in  ejectment  against  a  grantee  is  founded  upon  the 
invalidity  of  the  title  derived  from  the  grantor.  It  may  be 
obtained  by  collusion,  by  a  failure  of  the  defendant  to 
make  proof  of  the  title  under  which  he  entered,  or  upon  a 
conveyance  from  him,  or  under  a  tax  title  originating  in  his 
own  default.  There  is  no  good  reason  for  requiring 
a  warrantor  to  show,  in  *the  first  instance,  that  his  [*20] 
covenant  has  not  been  broken.  In  this  case,  Sisk  had 
no  notice  of  the  pendency  of  the  action  of  ejectment ;  and 
the  record  of  the  proceedings  had  therein  was  only  evidence 
of  the  eviction  of  "Woodruff.  It  was  incumbent  on  the 
latter  to  prove,  in  addition,  that  the  eviction  was  under  title 
paramount. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgmejit  reversed. 


The   Belleville   &   Illinoistown    Railroad    Company  v. 
KicHAKD  A.  Gregory  and  Wife. 

Error  to  St.  Clair. 

Statute  —  Construction. —  Intent  of  legislature  —  Hoiv  ascertained. — 
In  seeking  for  the  intention  of  the  legislature,  as  expressed  in  any 
portion  of  a  law,  it  is  proper  to  examine  the  whole  law. 

Railroad  company  —  Grant  to  of  right  to  extend  and  unite  tvith  other 
road. — The  grant  of  a  right  to  a  raiLroad  company  to  extend  to  and 
unite  with  any  other  railroad  in  this  state  gives  a  general  authority 
to  extend  to  any  other  road  witliin  the  prescribed  limits. 

If  one  part  of  a  law  is  designed  to  limit  or  explain  another,  it  must  ap- 
pear to  have  been  framed  with  that  intention. 

Constitution  —  Provision  as  to  private  and  local  laws. —  That  provision 
of  the  constitution  which  declares  that  no  private  or  local  law  shall  be 
passed  which  embraces  more  than  one  subject,  which  must  be  ex- 

CiTED :  What  covered  by  title  of  act,  and  whether  more  than  one  sub- 
ject embraced  in  constitutional  provision,  28  111.  542;  51  111.  100:  77  111. 
131;  77  m.  614;  93  111.  205;  106  111.  204;  108  lU.  78;  109  111.  509. 
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pressed  in  the  title,  can  not  be  evaded  by  declaring  such  an  act  to  be  a 
pubUc  law.i 
Same  —  Law  authorizing  construction  of  railroad  —  Single  subject. — A 
law  which  authorizes  the  construction  of  a  railroad,  with  a  branch  or 
extension,  the  purchase  of  land,  and  the  making  of  coal  beds  thereon, 
and  the  purchase  or  lease  of  a  ferry  francise,  embraces  but  one  subject. 

This  was  an  action  of  trespass  brought  by  Gregory  and 
wife  against  the  raiboad  company,  for  entering  upon  the 
lands  of  Gregory,  making  embankments  thereon,  etc.  The 
company  by  plea  in  defense,  set  up  the  grant  by  the  legis- 
lature, the  appointment  of  commissioners  under  the  law  to 
procure  a  condemnation  of  the  right  of  way  over  the  lands 
in  question,  the  tender  of  the  damages  assessed,  the  refusal 
to  accept,  etc.,  and  that  the  company  entered  upon  the  lands 
as  they  lawfully  might,  etc.  To  this  plea  a  demurrer  was 
filed. 

The  cause  was  heard  before  Undekwood,  judge,  at  August 
term,  1853,  of  the  St.  Clair  circuit  court.  The  demurrer  was 
sustained;  the  plaintiff  below  waived  the  execution  of  a 
writ  of  inquiry,  and  took  judgment  for  one  cent  damages, 

and  costs. 
[*21]       *The  railroad  company  brought  the  cause  to  the 
supreme  court. 

G.  KoEENEE,  for  plaintiff  in  error.  S.  Beeese,  for  defend- 
ants in  error.  ^ 

Caton,  J.  The  first  section  of  the  charter  creates  the 
"  Belleville  &  Illinoistown  Eailroad  Company "  a  body 
politic  and  corporate.  The  second  section  authorizes  the 
company  to  construct  a  railroad  from  Belleville  to  Illinois- 
town.  The  third  section  contains  a  grant  of  powers  neces- 
sary for  the  execution  of  the  work.  The  fourth  section  pro- 
vides that  the  company  may  obtain  the  right  of  way,  in  case 
of  disagreement  with  the  owners,  in  the  mode  prescribed 
by  the  act  relating  to  the  rights  of  way,  approved  March 
3,  181:5.  This  section,  however,  subsequently  provides  that 
the  governor  shall  appoint  three  commissioners  to  assess  the 
damages  to  the  owners  of  lands,  etc.,  taken  for  the  road, 

»See  Starr  &  C.  111.  Stat.  115  (Const.  1870,  art.  4,  sec.  13),  notes. 
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and  it  requires  the  commissioners  to  deliver  tlieir  award  to 
the  company,  "to  be  recorded  by  said  corporation  in  the 
circuit  clerk's  oflBce  of  St.  Clair  county,"  when  the  title  to 
the  land  thus  condemned  shall  be  vested  in  the  corporation, 
provided  that  notice  of  the  intention  of  the  company  to 
apply  to  the  governor  for  the  appointment  of  the  commis- 
sioners shall  be  first  published  for  thirty  days  in  some  news- 
paper printed  in  St.  Clair  county.  This  section  also  provides 
that  the  taking  of  an  appeal  shall  not  affect  the  possession 
of  the  company,  and  that  no  appeal  by  the  owner  of  the 
land  shall  be  allowed,  or  writ  of  error  prosecuted,  unless 
the  owner  shall  sti])ulate  that  the  company  may  enter  upon 
and  occupy  the  land  "  upon  said  company  giving  bond  and 
security,  to  be  approved  by  the  clerk  of  the  circuit  court  of 
the  county  of  St.  Clair,  that  they  will  pay  to  the  party  ap- 
pealing or  prosecuting  such  writ  of  error  all  costs  and  dam- 
ages that  may  be  awarded,"  etc.  The  fifth  section  fixes  the 
capital  stock  of  the  company  at  $100,000,  with  authority  to 
the  stockholders  to  increase  it  to  the  amount  expended  on 
said  road.  The  sixth  and  seventh  sections  provide  for  a 
board  of  directors,  their  election,  meetings,  etc.  The  eighth 
section  requires  the  office  of  the  company  to  be  located  in 
the  city  of  Belleville.  The  ninth,  tenth  and  eleventh  sec- 
tions relate  to  the  mode  of  operating  the  road.  The  twelfth 
section  provides  for  crossing  other  roads,  water-courses,  etc. 
The  thirteenth  section  relates  to  dividends.  The  fourteenth 
authorizes  the  company  to  purchase  land  and  to  work 
the  coal  beds  therein,  and  for  that  purpose  *they  may  [*22J 
buy  out  other  companies  or  lease  their  tracks,  rights 
and  privileges,  "  and  may  make,  have,  use  and  maintain  any 
and  all  branch  roads  by  said  company  deemed  necessary  in 
transacting  their  business,  condemning  all  lands  and  ways 
therefor  as  herein  above  provided."  This  section  also  au- 
thorizes the  company  to  purchase  or  lease  a  ferry  franchise. 
The  fifteenth  section  authorizes  the  city  of  Belleville  and 
the  county  of  St.  Clair  to  subscribe  stock  in  the  corporation. 
The  sixteenth  section  prescribes  penalties  for  injuring  the 
road,  etc. 

The  seventeenth  section  is  one  under  which  the  company 
claim  the  right  to  extend  their  road  to  and  unite  it  with  the 
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Chicago  &  Mississippi  Raili'oad  at  or  near  the  city  of  Alton, 
and  is  in  these  words : 

"  Said  company  shall  have  the  power  to  extend  to  and 
unite  its  road  with  any  other  railroad  now  constructed,  or 
which  may  hereafter  be  constructed  in  this  state,  and  for 
that  pm'pose  full  power  is  hereby  given  to  said  company  to 
make  and  execute  such  contract  with  any  other  company  as 
will  secure  the  objects  of  such  connection." 

The  two  remaining  sections  authorize  the  company  to 
borrow  money  and  limit  the  time  within  which  the  road 
shall  be  completed. 

Upon  the  construction  of  this  seventeenth  section  must 
depend  the  decision  of  the  question  now  presented.  In 
seeking  for  the  intention  of  the  legislature  as  expressed  in 
an}^  portion  of  a  law  it  is  eminently  proper  to  look  into  the 
whole  law,  as  one  portion  may  frequently  be  designed  to 
extend,  qualify  or  limit  another  portion.  Hence  I  have 
stated  the  substance  of  the  whole  act,  so  far  as  it  can  pos- 
sibly affect  this  question. 

It  is  undoubtedly  true  that  the  primary  object  of  the  leg- 
islature in  the  passage  of  this  charter,  and  that  which  was 
most  in  their  contemplation,  was  to  provide  for  and  secure 
the  construction  of  a  railroad  from  the  city  of  Belleville  to 
Illinoistown.  The  details  of  the  bill  are  framed  with  direct 
reference  to  that  object.  To  induce  this  the  rights,  priv- 
ileges and  franchises  specified  in  the  charter  were  granted 
to  the  corporation.  These  constitute  the  consideration 
offered  to  the  company  to  induce  them  to  construct  the 
work,  and  for  these"  the  public  was  to  derive  a  benefit  in  the 
use  of  the  road.  By  accepting  the  charter  the  company 
became  obliged  to  construct  the  road  between  the  two  speci- 
fied points,  at  all  events,  and  the  legislature  in  the  charter 
said,  if  you  will  do  this,  you  may,  if  you  choose,  extend  your 
road  beyond  the  specified  location.  This  right  to  extend, 
as  well  as  the  right  to  charge  tolls,  was  undoubtedly  de- 
signed as  an  inducement  to  secure  the  construction  of 
[*23]  the  road  as  ^specified.  The  one  is  as  sacred  a  right 
as  the  other,  and  secured  by  the  same  contract,  and  it 
is  as  much  our  duty  to  protect  it.  The  same  may  be  said 
of  the  right  to  purchase  and  hold  coal  lands,  to  work  the 
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coal  mines,  and  to  build  "  branch  roads."  The  question  is, 
how  far  did  the  legislature  agree  that  the  company  might 
extend  their  road ?  The  charter  gives  this  answer :  "  Said 
compan}^  shall  have  the  power  to  extend  to  and  unite  its 
railroad  with  any  other  railroad  now  constructed,  or  which 
may  hereafter  be  constructed,  in  this  state."  To  undertake 
to  prove  by  argument  what  is  the  meaning  of  this  provis- 
ion is  to  me  like  an  attempt  to  demonstrate,  by  reasoning, 
how  many  inches  there  are  in  a  foot.  The  authority  to  ex- 
tend is  general,  to  any  other  road,  with  this  restriction,  that 
the  other  road  shall  be  ''  in  this  state."  The  expression  of 
this  limitation  show  how  far  it  was  the  design  of  the  legis- 
lature that  this  power  should  be  limited.  Otherwise  the 
expressed  limitation  was  worse  than  useless.  It  is  certainly 
possible  that  the  legislature  intended  to  grant  the  right  to 
extend  this  road  to  and  unite  it  with  anv  other  road  which 
the  company  might  select,  Avithin  the  prescribed  limits ;  and 
if  such  was  their  design,  Avhat  more  appropriate  language 
than  this  could  have  been  used  to  express  that  intention  ? 
Grant  the  possibility  of  such  an  intention,  and  we  are  forced 
to  the  conclusion  that  they  did  so  intend,  unless  in  some 
other  part  of  the  act  they  have  expressed  a  further  limita- 
tion, showing  a  different  intention.  A  very  ingenious  effort 
was  made,  upon  the  argument,  to  show  from  other  provis- 
ions of  the  charter,  that  the  legislature  did  not  mean  what 
they  said,  but  that  something  less  was  intended ;  that  they 
intended  to  restrict  the  hmits  of  the  right  to  extend  within 
the  county  of  St.  Clair.  I  will  notice  all  of  the  clauses  of 
the  charter  relied  on  to  estabhsh  this  limitation. 

The  first  is  the  provision,  in  the  fourth  section,  that  the 
awards  of  the  commissioners  to  assess  the  damages  for  the 
right  of  way  should  be  recorded  by  the  corporation  in 
the  circuit  clerk's  office  of  St.  Clair  county.  In  the  same 
section  is  also  a  provision  that  notice  should  be  published  in 
some  paper  in  that  county,  of  the  intention  of  the  company 
to  apply  to  the  governor  to  appoint  such  commissioners. 
And  again,  in  the  same  section,  is  a  provision  that  the  pos- 
session of  the  comimn}'"  should  not  be  affected  by  an  apjjeal 
from  tlie  award  of  the  commissioners,  and  that  the  owner 
of  the  land  should  not  be  allowed  to  take  an  appeal  or  pros- 

27 


24  B.  &  I.  R.  R.  Co.  V.  Gbegoky.  [Nov., 

ecate  a  writ  of  error,  unless  lie  would  stipulate  that  the 
company  might  retain  the  possession,  upon  their  giving 
bond  with  security,  to  be  approved  by  the  clerk  of  the  cir- 
cuit court  of  St.  Clair  county,  conditioned  to  pay  the 
['•'24]  ^damages,  etc.  It  was  assumed  upon  the  argument 
that  these  provisions  made  it  necessary  that  all  ap- 
peals from  the  awards  of  the  commissioners  should  be  taken 
to  the  circuit  court  of  St.  Clair  county,  or  at  least  that  the 
legislature  so  understood  it.  This,  however,  by  no  means 
necessarily  follows.  JSTothing  is  said  about  the  jurisdiction 
of  such  appeals,  or  the  mode  of  taking  them.  All  of  that 
is  provided  for  in  the  law  of  1845,  and  is  left  unchanged  by 
anything  to  be  here  found.  The  only  object  of  this  pro- 
vision is  to  affect  the  question  of  possession,  in  case  an  ap- 
peal is  taken.  By  the  law  of  1845,  if  the  company  take  an 
appeal,  they  must  give  bond  that  they  will  pay  the  damages 
which  shall  be  adjudged  against  them,  and  by  the  charter, 
if  the  owner  of  the  land  takes  an  appeal,  he  shall  stipulate 
that  the  company  may  retain  the  possession,  upon  their 
giving  a  bond  with  security,  to  be  approved  by  the  clerk  of 
the  circuit  court  of  St.  Clair  county,  to  pay  the  damages, 
etc.  If  they  do  not  give  this  bond,  the  appeal  proceeds  the 
same  as  in  other  cases,  and  the  only  effect  is  that  they  lose 
the  possession.  The  appeal  is  perfected  without  this  bond, 
which  need  not  necessarily  be  filed  with  and  which  consti- 
tutes no  part  of  the  appeal  papers.  The  provision,  then, 
that  this  bond  must  be  approved  by  an  officer  in  St.  Clair 
county,  in  no  way  interferes  with  an  appeal  to  be  taken 
to  the  circuit  court  of  Madison  county.  The  office  of  the 
company  is  located  in  the  city  of  Belleville,  and  there 
may  have  been  a  propriety  in  requiring  the  bond  which  en- 
titles the  company  to  the  possession  of  the  premises,  to  be 
approved  by  an  officer  residing  in  the  same  place.  So  too 
of  the  publication  of  the  notice  of  an  intention  of  the  com- 
pany to  apply  to  the  governor  for  the  appointment  of  com- 
missioners. That  had  no  connection  with  an  appeal,  nor 
did  it  prevent  the  governor  from  selecting  commissioners 
from  Madison  or  any  other  county.  It  was  a  matter  of 
arbitrary  discretion  with  the  legislature  to  determine  in 
what  paper  the  notice  should  be  published,  and  they  might 
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as  rightfully  have  selected  a  paper  in  Alton,  or  St.  Louis 
even,  as  in  St.  Clair  county.  Kor  does  the  fact  that  the 
award  of  the  commissioners  is  required  to  be  recorded  in 
the  office  of  the  clerk  of  the  circuit  court  of  St.  Clair  county 
determine  anything  as  to  the  location  of  the  premises  upon 
which  the  award  is  to  be  made.  It  is  true  that  such  record 
might  operate  as  constructive  notice  to  third  persons  of  the 
right  of  the  corporation  to  occupy  the  land,  but  such  notice 
is  effectually  given,  by  the  actual  possession  of  the  company, 
by  the  construction  of  the  road.  The  most  substantial  pur- 
poses of  such  record  is  the  preservation  of  the  evidence  of 
the  title  of  the  company,  and  it  may  have  been 
thought  convenient  *to  have  that  preserved  by  a  rec-  [*25] 
ord  at  the  place  of  the  home  office  of  the  company. 

But  these  suggestions  are  made  rather  with  the  purpose 
of  showing  that  there  is  no  actual  incongruity  between 
the  provisions  of  the  charter  above  adverted  to  and  a  pro- 
ceeding to  acquire  the  right  of  way  in  counties  other  than 
St.  Clair,  than  because  I  suppose  they  were  framed  with 
any  particular  reference  to  the  exercise  of  the  right  con- 
ferred in  the  seventeenth  section,  to  extend  the  road  beyond 
the  termini  specified  in  the  charter.  All  of  the  details  of  the 
bill  were  framed  with  particular  reference  to  the  specified 
road,  to  secure  the  construction  of  which  was  the  primary 
object  of  the  legislature  in  the  passage  of  the  law,  rather 
than  with  express  reference  to  the  exercise  of  an  undefined 
power  which  is  expressly  granted,  but  in  the  exercise  of 
which  the  legislature  have  manifested  no  particular  interest ; 
and  this  being  the  case,  it  is  remarkable  indeed  that  these 
details  do  not  in  some  substantial  way  interfere  with  the 
exercise  of  a  power  granted  in  such  unlimited  terms,  and 
without  a  particular  reference  to  which  they  were  undoubt- 
edly prepared.  Even  were  there  inconsistencies  under  such 
circumstances  to  the  extent  supposed,  we  would  hardly  be 
justified  in  depriving  the  company  of  a  right  which  is  given 
in  terms  so  plain  and  absolute  that  there  is  no  room  even 
to  doubt  of  their  meaning,  when  there  is  no  provision  of 
the  law  which  has  the  appearance  of  a  design  to  limit  or 
explain  them.  One  portion  of  a  law  may  undoubtedly 
qualify,  restrain,  or  even  suspend  another  portion ;  but,  in 
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order  to  have  that  effect,  it  must  appear  that  it  was  framed 
with  that  intention.  Can  any  one  reasonably  suppose  that 
these  provisions  of  the  charter  providing  for  the  recording 
of  the  award,  the  publication  of  the  notice,  or  the  approval 
of  the  bond,  which  may  be  done  at  any  time  after  the 
appeal  is  perfected,  were  inserted  with  the  view  of  limitmg 
the  povrer  granted  in  the  seventeenth  section,  so  as  to  pro- 
hibit the  company  from  extending  the  road  beyond  the 
limits  of  St.  Clair  county,  when  that  section  says  they  may 
extend  to  and  connect  with  any  other  road  in  this  state  ? 
It  is  evident  that  those  provisions  were  inserted  without 
any  reference  to  or  a  thought  of  this  right  of  extension, 
which  is  inserted  in  a  subsequent  and  separate  part  of  the 
charter.  Had  such  a  restriction  been  intended,  it  would 
have  been  provided  for  in  other  and  express  terms,  and  not 
been  left  to  a  more  than  doubtful  implication,  eminently 
calculated  to  deceive  and  entrap  those  who  were  invited  to 
expend  their  money,  upon  the  good  faith  of  the  state,  in  a 
public  enterprise. 

But  we  were  referred  to  legislative  history  to  show 
[*26]  that  this  *power  of  extension  was  not  designed  to 
confer  so  broad  a  right  as  the  language  imports. 
Whatever  else  may  have  been  granted  or  refused  by  this 
legislature,  it  was  not  pretended  on  the  argument,  nor  am 
I  advised  that  such  is  the  fact,  that  they  or  their  predeces- 
sors ever  refused  to  sanction  the  construction  of  a  railroad 
between  Alton  and  lUinoistown,  nor  am  I  aware  that  a 
charter  specifying  such  a  road  was  ever  asked  for.  But 
granting  that  it  had  been,  and  refused,  and  it  would  go  but 
very  little  way  to  prove  that  the  legislature  did  not  mean 
what  they  have  expressly  declared.  Nothing  is  more  com- 
mon than  to  see  a  measure  defeated  in  one  form  to-day,  and 
granted  in  another,  to-morrow.  IS^or  can  the  presumed,  or 
even  well-known,  views  of  all  the  members  of  the  legis- 
lature be  allowed  to  repeal  an  express  provision  of  a  law,  or 
to  control  its  construction.  The  law  alone  can  speak  the 
legislative  will.  When  the  courts  shall  be  driven  to  the  lob- 
bies  of  the  legislature  to  learn  the  sentiments  of  the  mem- 
bers, for  the  purpose  of  construing  the  laws,  a  new  rule  of 
construction  will  have  been  adopted.     But,  above  all  otherc, 
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this  class  of  legislation  should  be  construed  by  its  own 
terms,  and  without  reference  to  extraneous  circumstances, 
and  should  be  so  fi'amed  as  not  to  mislead  or  deceive  those 
to  whom  it  is  addressed.  Here  is  a  law  not  designed  for  the 
general  government  of  our  own  citizens  alone,  who  may  be 
supposed  to  be  familiar  with  our  legislative  history  and 
with  the  general  sentiments  of  their  representatives,  but  it 
is  also  a  proposition  for  a  contract,  addressed  to  capitalists 
throughout  the  world,  ignorant  as  they  must  be  of  all  these 
extraneous  circumstances,  and  who  must  necessarily  rely 
alone  upon  the  terms  of  the  law  to  determine  the  nature 
and  character  of  the  proposition.  In  such  a  case,  justice  to 
them  and  justice  to  the  integrity  of  the  state  require  that 
we  should  look  to  the  terms  of  the  law  for  its  meaning,  and 
inquire  how  it  was  fairly  understood  by  those  to  whom  it 
was  addressed,  and  who  have  accepted  and  acted  upon  it, 
and  thus  become  parties  to  it.  There  is,  however,  nothing 
in  the  history  of  our  legislature,  so  far  as  I  understand  it, 
to  warrant  the  supposition  that,  had  a  sanction  to  this  par- 
ticular route  been  asked  for,  it  would  have  been  refused. 
'No  one  can  ever  know  what  particular  route  it  was  the 
design  or  expectation  of  the  legislature  would  be  taken  in 
the  extension  authorized  in  such  general  terms.  Some 
members  may  have  expected  one  route  would  be  taken,  and 
some  another,  while  the  minds  of  others  were  not  fixed  upon 
any  particular  route ;  and  it  is  very  certain  that  all  those 
who  voted  for  the  law  had  not  agreed  upon  or  contem- 
plated any  particular  route,  else  that  route  would 
have  been  adopted  and  specified.  *The  road,  to  a  [*27] 
certain  extent,  was  agreed  upon  and  specified;  be- 
yond that,  an  indifference  is  manifested,  indicating  that  "t 
was  not  supposed  to  be  prejudicial  to  the  public  interest  to 
extend  it  to,  and  unite  it  with,  any  other  road  in  the  state 
which  the  company  might  select.  Whether  we  agree  with 
the  legislature  in  the  propriety  of  making  so  broad  a  grant 
of  powers,  it  is  unnecessary  to  say.  The  responsibility  is 
with  them  and  not  with  us. 

But,  even  admitting  that  we  felt  the  most  perfect  moral 
certainty  that  the  legislature  never  did  intend  to  sanction 
this  particular  extension,  and  it  by  no  means  follows  that 
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"we  may  refuse  to  give  effect  to  a  power  thus  unintentionally 
granted.  jSTumerous  statutes  might  be  referred  to,  the 
effect  of  which  is  entirely  different  from  anything  which 
could  have  been  designed,  and  yet  the  courts  must  give 
them  full  effect.  A  reference  to  one  will  suffice.  In  1§4T 
our  legislature  passed  a  law  increasing  the  punishment  for 
manslaughter,  and  repealing  the  old  law  without  any  sav- 
ing clause.  The  effect  was  to  turn  loose  all  those  who  were 
e-uiltv  of  that  crime  and  who  were  not  vet  convicted :  and 
under  its  provisions  several  escaped.  I  was  obliged  to 
arrest  one  judgment  after  conviction  and  set  the  criminal 
free,  and  yet  I  never  supposed,  and  no  one  ever  supposed, 
that  the  legislature  ever  contemplated  such  a  result.  The 
design  of  the  new  law  was  to  increase  and  not  to  remit  the 
punishment  for  that  crime,  and  the  remission  was  the  result 
of  an  oversight.  If  it  be  said  that  there  was  no  legislative 
intention  on  the  subject,  because  the  particular  effect  was 
not  thought  of,  the  same  reply  is  conclusive  in  the  case  be- 
fore us.  Either  the  legislature  did  not  think  of  the  road 
being  extended  to  Alton,  or  else  it  was  designed  to  grant 
the  power  to  extend  it  there.  Had  there  been  an  affirma- 
tive intention  not  to  allow  it,  there  is  no  room  for  doubt 
that  it  would  have  been  expressly  prohibited  or  excepted, 
when  the  general  power  was  granted.  Is  not  the  terminus 
of  the  Chicago  &  Mississippi  road  at  Alton,  in  this  state? 
As  a  geographical  fact  it  is  so,  and  if  so,  then  the  law  says 
they  may  go  there  and  unite  with  that  road.  Is  not  a  rail- 
road as  much  a  geographical  designation  as  a  city,  and  sup- 
pose the  charter  had  said  they  might  extend  to  and  unite 
their  road  with  any  city  in  this  state,  might  they  not  hav<' 
gone  to  Alton?  And  yet  the  legislature  as  well  knew  thsv 
there  was  a  railroad  at  Alton  as  they  knew  that  there  wr..; 
a  city  there.  Tell  me  why  the  power  to  go  there  now  ;;. 
not  as  ample  as  it  would  have  been  then.  It  requires  no 
more  liberal  construction  in  the  one  case  than  in  the  other. 

Indeed  it  is  no  construction  at  all,  for  there  is  no 
[*28]  room  for  construction.     It  *is  simply  repealing  what 

the  legislature  has   said.      They  have   granted  the 
power,  and  it  is  our  duty  to  protect  it. 
Something  was  said  upon  the  argument  about  connec- 
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tions  with  other  roads,  and  that  at  most  this  seventeenth 
section  allows  of  but  one  extension  for  the  purpose  of  con- 
necting with  another  road.  There  is  certainly  nothing  in 
this  case  showing  that  any  other,  connection  than  the  one 
mentioned  in  the  plea  is  contemplated.  If  the  facts  are, 
that  the  company  had  previously  adopted  another  exten- 
sion, for  the  purpose  of  connecting  with  a  different  road,  a 
replication  should  have  shown  it,  when  an  entirely  different 
question  would  have  been  presented.  We  may  know  out- 
side of  the  record,  that  in  order  to  reach  Alton  this  road 
must  cross  the  Ohio  &  Mississippi  road ;  but  the  mere  cross- 
ing of  another  road  does  not  necessarily  form  a  connection 
"svith  it,  such  as  is  contemplated  in  this  section.  That 
means  such  an  arrangement  as  to  pass  cars,  freight  and  pas- 
sengers conveniently  from  one  road  to  the  other.  But  there 
is  nothing  in  this  record  tending  to  show  that  this  right  to 
extend  to  and  unite  with  another  road  has  been  exercised 
and  exhausted. 

The  constitutional  objection  to  the  law  remains  to  be  con- 
sidered. This  we  are  of  opinion  is  not  well  taken.  The 
constitution  provides,  "  And  no  pi'ivate  or  local  law  which 
may  be  passed  by  the  general  assembly  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title." 
That  this  is  a  private  law,  within  the  meaning  of  this  pro- 
vision of  the  constitution,  we  have  no  doubt.  It  was  to 
prevent  abuses  in  this  class  of  legislation  that  this  provision 
of  the  constitution  was  adopted,  and  the  legislature  could 
not  evade  its  effect  by  simply  declaring  the  act  to  be  a  pub- 
lic law,  as  was  done  in  this  case.  The  first  inquiry  theri  is, 
Does  this  law  embrace  more  than  one  subject?  The  subject 
of  this  law  is  the  incorporation  of  a  railroad  company.  Ko 
other  subject  is  introduced  into  the  law,  and  but  one  com- 
pany was  created  by  it.  But  it  was  urged  that  two  roads 
were  authorized  to  be  constructed  by  the  law,  if  this  exten- 
sion is  sustained.  Even  admitting  that  this  would  make  the 
law  obnoxious  to  the  constitutional  objection,  the  fact  does 
not  sustain  the  objection.  With  the  extension  to  Alton, 
there  will  be  but  one  continuous  road,  and  that  on  a  much 
straighter  line  than  many  other  roads  in  the  state.  If  we 
are  to  look  at  the  line  of  road  authorized  to  be  constructed, 
Vol.  XV  — 3  33 


29  B.  &  I.  K.  K.  Co.  V.  GiiiiGOEr.  [Nov., 

for  the  purpose  of  determining  whether  the  bill  embraces 
more  than  one  subject,  we  shall  find  this  law  as  free  from 
objection  as  most  others  of  a  similar  character,  and  much 

more  so  than  some  others.  Take  for  instance  the  law 
[*29]  creating  the    Illinois   *Central  Kailroad   Company, 

providing  for  the  construction  of  a  main  trunli,  and 
the  Chicago  and  Dubuque  branches,  the  former  of  which 
projects  from  the  main  road,  over  two  hundred  miles  from 
its  terminus  at  Chicago,  presenting  the  same  objection  in 
a  much  higher  degree.  And  there  is  another  feature  in 
that  charter  which  is  not  found  in  the  one  before  us.  That 
grants  not  only  the  necessary  powers  for  the  construction 
of  the  road,  but  it  also  contains  a  grant  to  the  company  of 
over  two  and  a  half  millions  of  acres  of  lacd.  There 
would  be  much  more  propriety  in  saying  that  here  are  two 
distinct  subjects  contained  in  the  law,  and  yet  a  little  re- 
flection Avill  convince  us  that  even  that  law  contains  but  one 
subject,  and  that  is  the  incorporation  of  a  company  for  the 
construction  of  a  railroad,  to  promote  which  object  alone 
all  of  the  various  provisions  are  introduced.  Much  less 
plausible  objections,  however,  are  urged  against  the  charter 
now  before  us.  Should  we  hold  this  law  to  be  unconstitu- 
tional for  the  reason  urged,  but  few  railroad  charters  in 
this  state  could  survive  the  test. 

The  title  of  the  bill  is :  "  An  act  to  incorporate  the  Belle- 
ville &  lUinoistown  Eailroad  Company."  This  is  not  only 
a  hteral  but  it  is  also  a  substantial  compliance  with  the 
constitution.  The  subject  and  the  object  of  the  law  was  to 
incorporate  a  raih'oad  compan}^,  the  name  of  A^hicL  is  dis- 
tinctly given  in  the  title  of  the  bill.  But  the  name  of  the 
company  does  not  give  a  full  description  of  the  road 
authorized  to  be  constructed.  There  is  no  constitutional 
provision  requiring  that  this  should  be  done.  Should  we 
require  that,  it  would  be  equally  necessary  to  require  the 
title  to  state  all  of  the  other  powers  granted  by  or  pro- 
visions contained  in  the  charter,  for  they  are  as  much  a  part 
of  the  object  of  the  law,  and  thus  the  title  would  have  to 
be  nearly  as  long  as  the  law  itself,  else  some  one  might 
complain  that  he  was  misled  by  it.  There  is  probably  not 
a  charter  of  any  kind  in  the  statute  books  which  is. not 
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liable  to  this  objection.  The  "Illinois  Central"  gives  no 
accurate  idea  of  the  location  and  extent  of  that  road  and 

» 

its  branches,  and  the  "  Chicago  &  Mississippi "  would  apply 
equally  to  any  of  the  six  or  seven  roads  extending  from  Chi- 
cago to  the  Mississippi  river,  and  the  "  Ohio  &  Mississippi  " 
tends  actually  to  mislead  as  to  the  location  of  that  road,  for 
it  nowhere  touches  the  state  of  Ohio  or  the  river  having 
that  name. 

This  provision  of  the  constitution  must  receive  a  fair  and 
reasonable  construction;  one  which  will  repress  the  evil 
designed  to  be  guarded  against,  but  which,  at  the  same  time, 
will  not  render  it  oppressive  or  impracticable.  The 
names  of  corporations  *have  ever  been  arbitrary  [*30] 
or  fanciful,  and  they  probably  ever  will  be.  They 
most  generally,  it  is  true,  give  some  idea  of  the  purposes 
of  the  corporation,  but  necessarily  in  the  most  general  way. 
AVe  are  of  opinion  that  this  law  embraces  but  one  subject, 
which  is  expressed  in  its  title,  and  that  it  must  be  sustained. 

The  circuit  court  erred  in  sustaining  the  demurrer  to  the 
plea,  and  its  judgment  must  be  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 

Treat,  C.  J.,  dissented. 


Rachel  M.  D.  Harding  and   Thomas   Bosavell  v.   Mary 

Clark. 

Error  to  Massac. 

Affidavit  for  attach^ient  —  Evidence  as  to  truth  of .— On  an  issue 
raised  as  to  the  truth  of  an  affidavit,  upon  which  an  attachment  was 
issued,  the  declarations  of  the  defendant,  made  after  the  service  of  the 
attachment,  will  not  be  allowed  to  contradict  statements  made  before 
or  at  the  time  of  the  service  of  the  writ. 

J.  Jack,  for  plaintiffs  in  error.  T.  G.  C.  Davis,  for  de- 
fendant in  error. 

ScATEs,  J.  The  affidavit  for  the  attachment  stated  that 
defendant  was  indebted  in  the  sum  of  $72  for  rent,  and  that 
there  is  reason  to  believe  that  defendant  is  about  to  remove 
and  depart  from  this  state,  with  the  intention  to  have  her 
effects  removed  from  this  state,  and  is  about  disposing  of 
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her  property  for  that  purpose.     Issue  was  taken  upon  the 
affidavit. 

The  proofs  showed  that  defendant  had  inquired  the 
road  and  crossing  of  the  Mississippi  that  Avould  be  best  in 
going  to  Missouri,  and  declared  her  intention  to  move  there, 
some  week  or  two  before  the  suit  was  brought;  she  in- 
quired if  there  was  a  land  office  there;  she  also  said  she 
had  an  intention  of  moving  to  Johnson  county,  Illinois,  and 
buying  an  improvement,  but  had  given  that  up ;  that  she 
was  able  to  buy  the  place  on  which  she  lived,  but 
[*31]  would  not,  as  she  was  dissatisfied  with  the  ^country, 
and  was  going  to  Missouri ;  and  was  ready  to  go  as 
soon  as  the  roads  got  a  little  better,  and  she  had  settled  up 
her  affairs.  It  further  appeared  that  she  had  sold  her  stock 
of  hogs  and  some  chickens.  ' 

These  declarations  of  intention  of  going  to  Missouri  were 
repeated  to  the  constable  when  he  served  the  attachment. 

The  defendant  called  Avitnesses  who  had  heard  her  repeat 
similar  declarations  of  her  intentions  to  leave  the  country, 
and  to  enter  Harding's  improvement  in  the  state,  both  be- 
fore and  after  the  service  of  the  attachment,  sometimes 
talking  of  going  to  Pulaski  and  sometimes  to  Thebes,  in  Al- 
exander county.  She  had  a  contract  for  hauling  a  quantity 
of  wood  with  her  oxen  and  wagon,  which  was  not  com- 
pleted, and  in  which  they  were  employed  at  the  time  of  the 
levy,  and  that  she  had  not  made  any  preparation  for  going. 

Upon  the  facts  the  court  found  the  issue  for  the  defend- 
ant, which  is  assigned  for  error. 

We  are  of  opinion  that  the  proofs  clearly  sustained  the 
issue  for  the  plaintiffs. 

Most  of  the  declarations  deposed  to  by  the  witnesses  of 
the  defendant  were  made  after  the  service  of  the  writ,  or 
are  without  date  as  to  the  time  when  made.  We  can  not 
allow  any  weight  to  those  declarations,  in  contradiction  of 
what  she  had  said  before  and  at  the  service  of  the  writ, 
otherwise  it  would  be  easy  to  remove  the  grounds  of  the 
attachment.  Disregarding  that  portion  of  her  proofs,  and 
her  intention  to  remove  is  clear  and  manifest,  and  we 
think  the  issue  should  have  been  found  for  the  plaintiffs. 

Judfjment  reversed. 
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Solomon  Blue  v.  "William  Leathers. 
Error  to  Gallatin. 

PARTN'ERSfflP  —  What  will  not  constitute. —  Where  two  parties  agree 
that  one  shall  furnish  a  farm  and  a  certain  amount  of  teams  and  labor, 
and  the  other  shall  give  labor  and  manage  the  farm,  and  the  crop  to 
be  divided  between  them,  such  an  agi-eement  does  not  constitute  a 
partnership.^ 

Cause  heard  before  Marshall,  judge. 

*K.  S.  ISTelson,  for  plaintiff  in  error.  E.  F.  Win-  [*32] 
gate,  for  defendant  in  error. 

Scates,  J.  By  consent,  the  parties  employed  a  third  per- 
son to  state  their  accounts  and  strike  a  balance  between 
them.  Both  parties  rendered  their  accounts  accordingly, 
and  the  balance  was  ascertained  and  announced  to  the  par- 
ties, without  exception  to  it  by  either,  or  any  express  prom- 
ise to  pay  by  Blue,  against  whom  a  balance  of  $87.97  was 
found.  Before  separating,  they  agreed  that  a  small  item 
of  some  four  or  five  dollars  had  been  overlooked,  and 
Leathers  agreed  to  adjust  it  Avhen  the  balance  was  paid. 

This  settlement  was  proven  upon  the  trial,  and  at  the  in- 
stance of  Leathers  the  court  instructed  the  jury  that  an 
action  w^ould  lie  upon  it  without  an  express  promise  to  pay 
the  amount  found  by  it.  To  this  instruction  objection  is 
made  here,  on  the  ground  that  the  evidence  established  a 
partnership  between  the  parties  in  the  matters  of  account 
taken  into  that  settlement,  and  therefore  an  express  prom- 
ise to  pay  the  balance  was  necessary  to  sustain  an  action 
at  law.  This  court  has  so  decided  in  Chadsey  v.  Harrison., 
11  111.  R.  156,  and  in  Davenport  v.  Gear  et  al.  2  Scam.  R. 
498;  and  also  in  New  York,  Casey  v.  Brush,  2  Caines  R. 
295;  Westerlo  v.  Evertson.,  1  Wend.  R.  533.  An  express 
promise  is  necessary  to  sustain  an  action  at  law  for  such  a 

'  Partnership —  Wliat  constitutes. —  Whether  two  or  more  persons  as- 
sociating in  business  are  partners  as  between  themselves  depends  upon 
their  intentions,  as  legally  ascertained.  See  Lindley  on  Part,  (notes  in 
Ewell's  ed.),  18  et  seq. 

37 


33  Blue  v.  Leathers.  [JS^ov., 

partnership  balance.  But  this  rule  has  no  application  to 
'  this  case.  The  question  as  to  the  existence  of  a  partnership 
was  submitted  to  the  jury,  among  others,  and  from  a  gen- 
eral verdict  for  plaintiff,  \yq  may  infer  that  they  found  for 
the  plaintiff  on  this  ground  also,  unless  misled  by  the  in- 
struction of  the  court,  as  applicable  to  partnerships.  But 
even  in  this  point  of  view  it  would  be  erroneous  only  as  an 
abstract  proposition,  for  the  testimony  very  clearly  shows 
there  was  no  partnership.  There  was  a  joint  interest  only. 
Blue  agreed  to  furnish  his  farm  and  a  certain  amount  of 
teams  and  labor.  Leathers  was  to  labor  and  manage  the 
tillage,  and  the  parties  were  to  divide  the  crop  in  the  pro- 
portion of  two-thirds  to  Blue  and  one-third  to  Leathers. 
This  does  not  constitute  a  partnership,  although  it  is  a  joint 
enterprise. 

Here  is  no  trading,  no  risks,  no  contingent  profits,  but 
simply  an  agreement  for  joint  tillage,  and  a  division  of  the 
produce  of  the  farm  in  kind.  Instead  of  making  this  di- 
vision in  kind.  Blue,  by  the  request  of  Leathers,  sold  Leath- 
ers' part  of  this  crop  along  with  his  own.  The  settlement 
between  the  parties  included  a  division  of  the  pur- 
[*33]  chase  money  and  items  of  expense  *in  the  tillage, 
harvesting  and  marketing  the  crop,  together  it  may 
be  with  other  matters  not  embraced  within  the  contract. 
The  parties  did  not  go  into  proofs  upon  the  trial  as  to  all 
the  items  embraced  in  this  settlement,  and  we  are  therefore 
unable  to  say  that  the  computation  of  the  jury  is  erro- 
neous and  contrary  to  the  evidence.  The  witness  who 
bought  the  crop  and  made  the  settlement  states  the  bal- 
ance found  and  the  amount  he  paid  on  the  crop  at  that  time, 
'  but  does  not  state  that  it  was  for  the  whole  or  only  a  part, 
or  whether  he  paid  any  part  before.  The  items  and  their 
respective  amounts  are  not  given  us.  At  the  time  he  made 
the  settlement  he  paid  $150,  one-third  of  which  would  make 
Leathers'  part  only  $50;  yet'  the  balance  amounted  to 
$87.97;  showing  the  necessity  of  introducing  full  proof,  to 
enable  us  to  recompute  the  account  in  order  to  detect  an 
error  in  the  computation  of  the  jury.  There  were  some 
few  items  in  proof  before  the  jury  not  included  in  that  ac- 
count, and  which,  doubtless,  reduced  the  verdict  below  the 
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amount  of  the  settlement;  but  we  are  unable  from  the 

proofs  in  the  record  to  determine  that  there  was  error  in 

the  record. 

Judgment  affirmed,  with  costs. 

Judgment  affirmed. 


John  H.  Cummins  v.  John  D.  Cummins. 
Error  to  Johnson. 

Chancery  —  Answer  as  evidence. — In  chancery,  an  answer  is  evidence 
only  so  far  as  it  is  responsive  to  the  allegations  of  the  bill. 

Same  —  Matters  in  discharge  —  Proof  of. — When  matters  in  discharge 
are  stated  in  the  answer,  they  must  be  proven,  unless  in  cases  where 
the  same  matter  or  statement  that  creates  the  charge  also  shows  its 
discharge. 

T.  G.  C.  Datis,  for  plaintiff  in  error.  H.  B.  Montgom- 
EKY,  for  defendant  in  error. 

ScATES,  J.  This  bill  was  filed  by  the  ward  against  the 
testamentary  guardian  for  an  account,  charging  that  lands 
and  moneys  had  come  into  his  hands  as  guardian. 

The  guardian  answers,  admitting  that,  in  recovering  the 
estate  of  the  ward  out  of  the  hands  of  the  executor 
of  the  will,  *he  had  ac(]uired  title  to  certain  lands  ["34] 
purchased  under  an  execution  on  a  judgment  against 
the  executor  for  $418.75,  and  conveyed  to  him  on  7th  No- 
vember, 1843.  He  admits  assets  to  the  value  of  this  land 
to  be  $427.12,  and  then  states  and  sets  up  an  account  for 
maintenance  and  education  and  expenses  exceeding  the 
assets. 

The  cause  was  heard  upon  bill,  answer,  replication,  and 
exhibits,  without  proofs,  and  the  bill  dismissed. 

This  is  erroneous,  according  to  the  rules  of  pleading ;  the 
answer  is  evidence  only  so  far  as  it  is  responsive  to  the  al- 
legations of  the  bill;  so  far  as  matters  in  discharge  are 
stated  in  the  answer,  they  must  be  proved,  unless  in  cases 
where  the  same  matter  or  statement  that  creates  the  charge 


shows  also  its  discharge.     Here  it  was  a  distinct  and  inde- 

Cited:  17  111,  470;  14  Bradw.  553. 
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pendent  matter,  and  should  have  been  proven.  12  Pet.  'R. 
191;  1  Greenl.  Ev.  §  351;  2  Story's  Eq.  Jur.  §§  1528,  1529. 
Upon  these  principles  complainant  was  entitled  to  a  decree 
for  an  account. 

The  dismissal  was  erroneous  in  another  respect.  Courts 
of  equity  exercise  a  strict  super\'ision  over  the  expenditures 
of  guardians,  requiring  the  application  of  the  income  of  the 
estate  to  the  sup|X)rt  and  education  of  the  ward  to  be  satis- 
factorily shown,  so  far  as  needed  for  that  purpose,  and  the 
surplus,  if  any,  to  be  kept  productive.  But  they  seldom 
sanction  the  use  of  the  principal,  even  for  these  purposes, 
unless  a  very  clear  case  of  its  necessity  is  made  out  to  the 
court  for  so  ordering.  2  Fonbl.  Eq.  473,  474 ;  Davis,  Adiri'r, 
V.  Harhnesse  et  al.  1  Gilm.  R.  177 ;  Davis  et  al.  v.  Roberts,  1 
S.  &  M.  553. 

Much  stricter  still  is  the  rule  when  a  guardian  breaks  it 
upon  the  principal,  without  first  obtaining  an  order  of  a 
proper  court  authorizing  him  to  do  so.     1  Gilm.  R.  177. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


[*35]    *HiEAM  Blanchaed  et  al.  v.  "William  Moeeis. 

Error  to  Perry. 

New  Trial  —  Province  of  jury. —  The  court  will  not  interfere  with  the 
province  of  a  jury  upon  slight  differences  of  opinion ;  each  particular 
case  will  be  considered,  and  if  the  court  is  well  satisfied  that  the  dam 
ages  awai'ded  are  too  high,  relief  may  be  gi-anted  by  giving  a  new 
trial. 

See  opinion  of  the  court  for  a  statement  of  the  case. 

P.  B.  FouKE,  for  plaintiffs  in  error.  H.  B.  Montgomeey, 
for  defendant  in  error. 

ScATEs,  J.  The  defendant  recovered  a  judgment  for  $700 
for  an  assault  and  battery  committed  upon  him,  which  is 
objected  to  here  as  excessive.  There  is  no  rule  for  revision 
of  verdicts  and  judgments  more  indefinite  and  indefinable 
as  a  rule,  than  this  in  relation  to  excessiveness  of  damages, 
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and  more  especially  for  injuries  to  the  person  and  reputa- 
tion, personal  and  professional. 

In  reviewing  cases  of  this  character,  the  courts  have  made 
some  vain  effort  to  prescribe  and  fix  bounds  and  define,  but 
these  attempts  leave  the  rule  as  uncertain  and  intangible  as 
ever.  Nor  is  it  capable  of  greater  certainty  while  it  remains 
within  the  province  of  a  jury  to  fix  and  ascertain  the  com- 
pensation according  to  varying  circumstances.  It  must, 
under  the  circumstances  of  each  case,  be  left  to  the  court  to 
say  whether  the  amount  is  excessive,  and  to  apply  a  cor- 
rective. The  only  attainable  certainty  is,  that  courts  will 
not  interfere  with  the  province  of  the  jury  upon  slight  dif- 
ferences of  opinion.  It  can  only,  therefore,  be  in  those  cases 
where  the  court  is  well  satisfied  that  damages  are  too  bigh, 
under  the  circumstances  of  the  particular  case,  that  relief 
of  this  character  will  be  given.  However  unsatisfactory 
this  may  be,  it  is  only  not  worse  than  an  arbitrary,  gradu- 
ated tariff  of  compensations  for  injuries,  without  regard  to 
the  ever  changing  circumstances  of  parties,  and  the  manner, 
mode  and  degree  in  the  commission  of  them.  And  it  would 
be  better  to  withdraw  all  judicial  supervision,  and  leave  the 
question  entirely  to  the  jury,  than  to  adopt  an  inflexible  rule 
of  compensation.  Men  in  the  jury  box,  as  well  as  out 
of  *it,  may,  and  doubtless  are,  sometimes  influenced  [-36] 
by  feelings  of  sympathy  and  of  indignation.  But  the 
men  of  the  vicinage  are,  of  all  others,  the  best  able  to  fix 
upon  a  true  and  just  standard  of  these  discretionary  com- 
pensations in  each  case. 

I  make  these  remarks  because  the  damages  are  more  in 
this  case  than  are  usually  given  in  cases  of  bodily  injury, 
and  here  there  was  none.  Yet  w^e  can  not  say  they  are  ex- 
cessive under  the  circumstances ;  for  the  proofs  show  that 
threats,  violence  and  imprisonment  were  accompanied  by 
mental  fear,  torture  and  agony  of  mind. 

The  defendant  is  but  a  youth,  and  is  a  cripple.  The 
plaintiffs  and  one  of  the  witnesses  accuse  him  of  stealing 
five  or  six  hundred  dollars,  and  demand  of  defendant  a  con- 
fession of  an  infamous  crime  and  the  money  under  pain  of 
death.  By  their  mode  of  proceeding  they  intend,  without 
injuring  the  body,  to  operate  upon  and  torture  the  mind; 
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they  blindfold  him ;  pretend  to  bleed  him ;  and  for  the  pur- 
pose of  affecting  his  mind  with  fear,  under  the  belief  that 
he  is  bleeding  to  death,  they  pour  water  from  a  coffee-pot 
into  a  basin  to  deceive  him  by  the  sound.  This  torture  is 
successfully  practiced  until  syncope  supervenes.  This  is  re- 
newed by  an  attempt  to  hang  defendant.  Under  this  system 
of  mental  torture,  he  gives  them  thirteen  or  fourteen  dollars. 
The  accomplice  witness  calls  this  part  of  the  stolen  money, 
-,aaid  the  fainting  a  pretense. 

From  the  proofs  we  see  no  reason  to  doubt  but  that 
the  money  belonged  to  the  defendant,  and  was  extorted 
from  him  by  the  degree  of  terror  with  which  he  was  inspired 
by  the  belief  that  he  was  slowly  bleeding  to  death  at  one 
moment,  and  was  about  to  be  hung  the  next. 

The  jury,  under  the  circumstances,  have  adopted  a  stand- 
ard of  compensation  by  its  severity,  protective  of  the  inno- 
cent, the  young  and  the  infirm;  and  we  can  not  condemn  it 
as  excessive. 

The  instructions  given  and  refused  present  no  variance 
from  the  laws  of  trespasses  to  the  person. 

Objection  is  made  to  the  refusal  of  a  new  trial,  on  the 
ground  that  defendant  Hill  was  not  shown  in  the  court 
below  to  have  participated  with  the  others. 

We  can  not  doubt  that  his  object  in  being  there  was  in 
common  with  those  who  acted ;  that  he  went  there  with 
them,  and  by  his  presence  was  aiding  and  abetting.  The 
common  design  was  made  known  to  this  defendant  by  the 
witness,  and  the  number  and  co-operation  of  all  forbade 
that  resistance  by  the  defendant  that  would  or  might  have 
called  for  more  active  participation  by  Hill.  The  circum- 
stances clearly  inculpate  Hill;  if  he  had  been  a  mere 
[*37]  spectator,  he  might  easily  have  shown  it  *by  the  wit- 
ness, who  was  a  chief  actor ;  failing  to  do  so,  his  guilt 

is  not  left  doubtful. 

Judgment  affirmed. 
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Thomas  P.  Atees  v.  William  M.  Geidee. 

Error  to  Williamson. 

T\Tiere  a  party  acting  as  constable  aiTested  another,  and  took  from  him 
a  knife  and  other  articles,  and  the  arrested  party  accused  liim  of 
theft,  if  the  words  spoken  are  understood  to  relate  to  the  arrest,  the 
words  are  not  actionable. 

See  opinion  for  a  statement  of  the  case. 

J.  Dougherty,  for  plaintiff  in  error.  R.  S.  Kelson,  for 
defendant  in  error. 

ScATES,  J.  The  words  charged  are,  that  Grider  stole 
the  knife  and  money  and  purse  of  Ayers ;  that  he  took  his 
knife  and  money  and  purse,  and  that  these  last  were  spoken 
in  a  slanderous  sense,  imputing  theft,  and  were  so  under- 
stood by  the  hearers. 

By  the  proofs  it  appears  that  Grider  was  town  constable 
in  Marion,  and  as  such  had,  a  few  days  before,  arrested 
Ayers  in  the  public  square  for  a  breach  of  the  town  ordi- 
nances, and  took  away  his  knife,  which  he  afterwards  gave 
to  one  Pulley.  Grider  was  in  Pulley's  store,  when  Ayers 
came  in  and  said  to  him,  Go  and  take  up  those  men  in  the 
public  square ;  he  replied  he  would  not.  Ayers  rejoined. 
You  shall,  for  j^ou  took  me  up,  and  stole  my  knife  and 
my  money.  Grider  said,  I  handed  Pulley  your  knife;  and 
the  charge  of  stealing  was  understood  by  the  hearers  to 
relate  to  the  arrest.  The  quarrel  continued ;  Ayers  threat- 
ened to  cowhide  Grider,  etc. 

The  court  refused  to  instruct  the  jury  "  that  if  the  words 
proven  to  have  been  spoken  by  the  defendant  of  the  plaint- 
iff were  spoken  about  and  in  relation  to  a  known  act,  and  that 
act  in  law  is  not  a  felony,  which  is  known  to  the  bystand- 
ers, they  will  find  the  defendant  not  guilty,"  and  also  re- 
fused a  new  trial. 

*The  bill  of  exceptions  presents  an  uncertainty  that  [*38] 
makes  it  difficult  to  determine  wliether  we  are  to  look 
at  this  instruction  as  a  part  of  the  record  here.     In  giving 
a  history  of  the  trial,  the  proofs  are  set  out  and  the  instruc- 

Cited:  4  Bradw.  374;  10  Bradw.  268;  13  Bradw.  423;  15  Bradw.  213. 
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tions  asked,  and  given  or  refused;  it  then  proceeds,  "  wliich 
instructions  the  court  then  and  there  refused  to  give  the  jury, 
to  which  refusal  of  the  court  so  to  instruct  the  jury  the  de- 
fendant theii  and  there  excepted ;  but  did  not  except  until 
a  motion  was  made  for  a  new  trial,"  If  it  was  then  and 
there  excepted  to  at  the  trial  as  stated,  we  must  treat  it  as 
a  part  of  the  record;  if  not  until  the  motion  for  a  new  trial 
was  made,  then  it  is  not  a  part  of  the  record,  and  we  can 
not  examine  it,  as  it  should  have  been  taken  "  during  the 
progress  "  of  the  trial.     Kev,  L.  1845,  p.  416,  §  21. 

The  instruction  asked  is  clearly  sustained  by  decisions 
laying  down  the  rule  contained  in  it,  and  should  have  been 
given  by  the  court,  as  the  proofs  clearly  presented  a  case 
for  its  application.  Thompson  v.  Bernard^  1  Camp.  K.  48 ; 
Brite  v.  Gill,  1  and  2  Monroe  K.  65 ;  Gill  v.  Bright,  6  Mon- 
roe, 130 ;  Van  Rensellaer  v.  Bole,  1  John.  Cas.  279 ;  ^'die  v. 
Brooks,  2  Whart.  Dig.  598,  §  36 ;  Christie  v.  Cowell,  Peak's 
K  P.  C.  4;  Snag  v.  Gee,  2  Coke's  K.  300,  ed.  1826;  Jackson 
V.  Adams,  29  Eng.  Com.  L.  K.  371;  2  Bing.  K  Cas.  402. 

This  court  in  the  case  of  Ifeliee  v.  Ingalls,  4  Scam.  32, 
held  principles  which  embrace  the  reason  of  this  instruc- 
tion. Actionable  words  import  malice,  and  that  is  the  gist 
of  the  action;  it  is  a  question  of  intention,  therefore,  suffi- 
ciently evidenced  by  the  use  of  actionable  words,  unaccom- 
panied by  explanatory  words  or  circumstances.  These, 
however,  may  show  the  intention  to  have  been  innocent; 
the  presumption  of  malice  is  wanting  and  no  foundation 
for  the  action  exists. 

In  this  light  we  regard  the  proofs  in  this  case,  and  so  it 
seems  to  have  been  understood  by  all  the  witnesses  who 
heard  the  charge.  Ayers  called  the  taking  of  his  knife, 
money  and  purse  from  him,  when  he  was  arrested  by  Grider, 
as  constable,  stealing.  It  might  constitute  a  trespass  but 
not  a  felony.  It  is  true  that  an  officer  can  steal  from  his 
prisoner  as  well  as  from  any  other  person,  but  the  taking 
should  be  accompanied  by  other  evidence  of  the  animo 
furandi  than  by  openly,  and  it  may  be  forcibly,  disarming 
the  prisoner  of  his  weapons,  and  with  them  his  money  or 
other  valuables.  He  could  not  commit  a  theft  of  his  pris- 
oner by  any  open  despoliation  of  his  goods  in  his  presence. 
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He  could  commit  both  trespass  and  robbery,  but  not  larceny. 
The  witnesses  all  understood  this  charge  of  stealing  to  have 
reference  to  a  taking  at  the  time  of  the  arrest  and  in  the 
public  square  of  the  town. 

*Under  these  circumstances  no  larceny  could  be  [*39] 
committed,  as  such  a  taking  could  at  most  only  amount 
to  a  trespass,  and  therefore,  being  spoken  in  reference  to 
such  a  transaction,  and  so  understood  by  the  hearers,  they 
were  not  actionable,  and  the  court  should  have  granted  a 
new  trial. 

Judgment  reversed,  and  cause  remanded  for  venire  de 


novo. 


Judgment  reversed. 


Joel  Yaughan  v.  John  "W".  Thompson  et  al. 
Error  to  Massac. 

Practice — Trial  of  appeals  from  justice  —  Jurisdiction  of  justice. — 
Unless  in  cases  where  it  appears  that  a  justice  has  not  jurisdiction,  in 
appeals,  the  circuit  court  will  give  the  parties  a  trial  upon  the  merits 
of  their  controversy,  without  regard  to  forms  or  technicalities. 

Action  against  constable  and  sureties  —  Jurisdiction  of  justice. — 
A  justice  of  the  peace  has  jurisdiction  in  an  action  against  a  constable 
for  taking  property  not  subject  to  levy ;  and  against  a  constable  and 
his  sureties  for  the  recovery  of  single  damages  for  his  malfeasance  in 
taking  such  property. 

Forfeitures  and  penalties — Form  of  action. —  Where  forfeitures  or 
penalties  are  imposed,  and  no  form  of  action  is  given,  debt  will  he. 

This  cause  was  heard  before  Denning,  judge,  at  October 
term,  1853,  of  the  Massac  circuit  court. 

J.  Jack,  for  plaintiff  in  error.  T.  G.  C.  Davis,  for  de- 
fendants in  error. 

ScATEs,  J.  The  summons  issued  by  the  justice  in  this  case 
against  Thompson,  as  constable,  and  the  others  as  his  sure- 
ties, was  on  a  demand  not  exceeding  $100,  for  malfeasance 
in  office.  The  account  filed  was  for  $99,  being  three  times 
'he  value  of  a  certain  mule,  taken  and  sold  by  the  constable, 
which  was  exempt  from  execution.     A  copy  of  the  con- 

Cited:  22  111.  216;  27  111.  11;  29  111.  443;  46  111,  67;  51  111.  217. 
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stable's  bond  was  filed  with  the  papers  of  the  justice,  on 
the  appeal  to  the  circuit  court.  The  circuit  court  dismissed 
the  suit,  upon  motion,  for  want  of  jurisdiction  in  the  justice. 
This  is  erroneous.  The  statute  (K.  L.  1845,  325,  §  66)  pro- 
vides that  on  appeals  exception^  to  the  form  or  substance 
of  the  summons  or  proceedings  before  the  justice  shall  not 
be  taken;  that  the  parties  shall  stand  in  the  same 
[*40]  position  there  as  in  original  ^actions  (§  68);  they 
shall  be  heard  in  a  summary  way  without  pleadings 
(§  Q6) ;  they  shall  have  the  right  to  use  each  other  as  wit- 
nesses (pp.  320,  321,  §§  39,  40,  41).  The  true  scope,  spirit 
and  intent  of  the  law  is  to  give  the  parties  a  speedy,  fair 
and  full  trial  upon  the  merits  of  their  controversy,  without 
regard  to  forms  or  technicalities,  and  have  it  determined 
according  to  law  and  justice.  Unless  it  shall  appear  that 
the  justice  of-  the-,  peace  had  no  jurisdiction,  in  which  case 
it  shall  be  dismissed  (325,"  §  6Y). 

This  is  not  apparent  upon  the  papers  transcribed  into  this 
record. 

The  same  act,  p.  316,  §  lY,  1^  14,  confers  jurisdiction  ex- 
pressly for  malfeasance,  misfeasance  or  non-feasance  of 
sheriffs,  coroners  or  constables,  where  the  amount  claimed 
does  not  exceed  $100.  And  again  in  the  one  hundred  and 
eighteenth  section  of  the  same  act,  they  shall  have  like  juris- 
diction, "if  any  special  damage  shall  arise  to  any  party  by 
reason  of  the  neglect  or  refusal  to  act,  or  the  misfeasance 
or  non-feasance  of  any  constable  in  the  discharge  of  any 
official  duty."  And  again  in  the  twelfth  paragraph  of  the 
seventeenth  section  they  have  jurisdiction  given  "in  all 
actions  of  trespass  on  personal  property,"  not  exceeding 
$100.  Suits  may  be  brought  before  them  on  constable's 
bonds,  where  the  demand  does  not  exceed  $100. 

In  construing  these  provisions,  we  disregard  objections  to 
either  form  or  substance  in  the  summons  and  proceedings 
before  the  justice,  and  may  hear  and  determine  the  very 
right  of  the  parties ;  as  in  debt  on  the  constable's  bond  to 
settle  the  liabilities  of  principal  and  sureties,  for  malfeas- 
ance in  office,  by  taking  property  exempt  from  execution ; 
or  as  in  trespass  upon  personal  property,  against  the  con- 
stable alone  for  single  damages;  nothing  but  a  want  of 
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jurisdiction  in  the  justice  should  prevent  the  circuit  court 
from  hearing  and  determining  the  controversy  in  a  summary- 
way.  This  we  hold  to  be  the  true  spirit  and  meaning  of  the 
statute. 

We  are  of  opinion  that  the  twelfth  and  fourteenth  para- 
graphs of  the  seventeenth  section  each  confer  jurisdiction. 
The  former  for  the  trespass  in  taking  property  not  subject 
to  levy,  and  in  which  single  damages  only  could  be  recov- 
ered against  the  constable,  since  the  repeal  of  the  act  of  the 
4th  of  March,  1843  (repealed  in  1845;  see  R.  S.  469),  giving 
this  form  of  action  for  the  recovery  of  treble  damages 
before  justices.  The  latter  in  the  form  of  trespass  or  debt 
for  the  recovery  of  single  damages  against  the  constable, 
alone,  or  against  him  and  his  sureties,  for  his  malfeas- 
ance in  taking,  under  color  of  his  office,  *property  [*41] 
not  liable  to  execution,  in  which  single  damages  only 
could  be  recovered.  For  we  are  of  opinion  that  the  sureties 
are  not  liable  on  the  bond  for  any  more  than  the  actual 
damages,  the  statute  not  having  charged  them  with  the 
treble  statutory  damages  in  the  nature  of  a  penalty. 

"Where  forfeitures  or  penalties  are  imposed,  and  no  form 
of  action  is  given,  debt  will  he.  But  the  act  imposing  the 
penalty  of  treble  damages  in  this  case  gives  an  action  of 
trespass  for  that  purpose.     R.  L.  1845,  p.  306,  §  35. 

Filing  an  account  for  and  demanding  treble  damages, 
therefore,  will  not  oust  the  jurisdiction  of  the  justice  to 
hear  and  determine  the  case,  as  in  trespass  against  the  con- 
stable alone,  or,  as  in  debt,  against  him  and  his  sureties,  for 
single  damages. 

So  that  the  jurisdiction  is  clear  and  the  order  of  dismissal 

erroneous. 

Judgment  reversed. 


Garmo  Leddo  et  al.  v.  William  A.  Hughes. 
Error  to  Pulasld. 

IVIaritime  law  — Loan  to  master. — The  lender  of  money  to  the  master 
of  a  vessel,  to  aid  in  making  repairs,  or  to  purchase  supplies,  must  see 
that  the  amount  advanced  is  reasonable  and  necessary. 
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Ports  of  different  states  —  Foreign. —  The  ports  of  the  different 
states,  under  the  maritune  law,  are,  in  respect  to  each  other,  foreign. 

Wages  of  seamen — When  due. —  The  wages  of  seamen  only  become 
due  upon  a  successful  termination  of  tlie  voyage. 

I^Iaritime  law  —  No  application  to  flat  boats. —  The  maritime  law  has 
no  apphcation  to  flat  boats,  their  pilots  or  navigators. 

Statutory  lien  for  repairs. —  The  hen  given  under  our  statute  for 
repaii-ing,  etc.,  may  arise  uj^on  contracts,  express  or  implied,  and  the 
acting  master  or  supercargo  may  bmd  the  vessel ;  but  the  party  mak- 
ing the  advances  must  show  the  necessity  for  them  and  the  proper 
application  of  them. 

This  cause  was  heard  before  W.  A,  Denning,  judge,  and 
a  jury,  at  the  October  terra,  1852,  of  the  Pulaski  circuit 
court. 

The  instruction  asked  for  by  the  defendants  in  the  court 
below,  and  which  the  court  refused  to  give,  is  as  follows : 
"  The  captain  or  supercargo  of  a  vessel,  as  such,  can  not 
bind  the  proprietors  of  the  cargo  and  of  the  vessel,  except 
it  be  for  work  done,  supplies  or  materials  furnished  by  me- 
chanics, tradesmen,  and  others,  for  and  on  account  of 
[*42]  or  towards  the  building,  repairing,  ^fitting,  furnish- 
ing or  equipping  such  boats  or  vessels,  and  wages  of 
mariners  or  watermen,  and  others,  employed  in  the  service 
of  such  boat ;  and  that  a  contract  made  by  said  officer  of  a 
boat  for  other  purposes  not  above  enumerated  does  not 
bind  the  owner." 

J.  Dougherty,  for  plaintiffs  in  error.  W.  J.  Allen,  for 
defendant  in  error. 

ScATEs,  J,  Hughes  brought  this  action  of  assumpsit  for 
money  advanced  to  one  Wallace,  as  master  and  supercargo 
of  two  flat  boats,  loaded  with  staves,  on  the  Ohio  river, 
which  belonged  to  the  plaintiffs  in  error,  and  were  bound 
for  New  Orleans,  where  the  plaintiffs  reside. 

The  declaration  alleges  that  these  boats  were  in  a  wrecked 
condition,  lying  in  the  Ohio  river,  at  the  landing  at  South 
Caledonia,  and  at  the  instance  of  Wallace,  and  in  consider- 
ation of  the  condition  of  the  boats,  the  defendant  in  error 
loaned  the  master  and  supercargo,  for  and  on  behalf  of 
plaintiffs,  and  for  their  special  use  and  benefit,  the  sum  of 
$350  to  purchase  other  flat  boats  for  the  reshipment  of  their 
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cargoes.  And  at  the  like  instance  and  request  of  plaintiffs, 
and  in  consideration  of  the  loan,  and  for  the  taking  care  of 
the  boats  and  cargoes  bj  defendant  for  ten  days,  they  agreed 
to  pay  him  the  further  sum  of  $50.  There  was  also  -a  gen- 
eral count  for  money  loaned,  and  another  for  work  and 
labor,  care  and  diligence. 

The  evidence  shows  that  these  boats  were  loaded  with 
staves,  a  short  distance  above  Caledonia,  and  were  destined 
for  Xew  Orleans,  the  residence  of  the  plaintiffs,  who  were 
owners  of  the  boats  and  staves.  Wallace  was  in  charge  us 
pilot,  and  was  compelled  to  put  into  the  landing  at  Caledo- 
nia, on  account  of  the  boats  springing  aleak,  and  sinking 
to  a  water  level.  Here  the  boat  hands  became  dissatisfied, 
and  talked  of  leaving  the  boats  and  attaching  them  for  their 
wages.  "Wallace  had  about  $30  in  cash  with  him,  part  of 
which  he  gave  to  his  son  and  sent  him  home. 

Wallace  remained  with  the  boats  about  nine  days,  and 
having  failed  in  getting  money  of  others,  he  borrowed  of 
defendant  $350,  twenty-four  of  which  the  defendant  paid 
to  the  boat  hands  for  wages,  and  the  balance  to  Wallace, 
who  agreed  to  pay  defendant  $50  for  the  use  of  the  money 
and  for  his  care  and  labor  for  ten  days  in  taking  care  of 
the  boats,  upon  condition  that  if  plaintiffs  did  not 
arrive  *in  ten  days  and  refund  the  borrowed  money  [*43] 
and  pay  the  $50,  that  then  the  boats,  staves  and 
tackle  should  become  the  property  of  the  defendant,  and 
should,  in  the  meantime,  be  at  his  risk  as  security.  The 
plaintiffs  arrived  within  the  ten  days,  but  refused  to  pay 
the  money,  and  afterwards  replevied  the  boats,  staves,  etc., 
out  of  the  hands  of  defendant,  who  retained  and  claimed 
them  as  his  own  under  the  contract. 

The  court,  at  the  request  of  the  defendant,  instructed  the 
jury  that  if  Wallace,  as  supercargo,  employed  defendant  to 
take  charge  and  care  of  the  boats  and  staves  for  ten  days, 
and  that  care  was  necessary  to  protect  the  boats  and  staves 
■from  loss,  etc.,  and  agreed  to  give  him  $50  for  that  care 
and  the  use  of  the  money  for  ten  days,  and  that  defendjant 
rendered  the  service,  it  would  be  binding  on  plaintiffs. 

The  court  so  modified  an  instruction  asked  by  plaintiffs 

as  to  make  it  in  substance:   That  if  the  defendant  has 
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wholly  failed  to  prove  a  promise  of  the  plaintiffs  "  or  their 
agent "  to  pay  defendant,  they  must  find  for  the  plaintiffs. 

The  court  refused  to  instruct  for  plaintiffs,  that  the  cap- 
tain or  supercargo  of  a  vessel  could  only  bind  the  owner  for 
supplies,  material  and  work  necessary  for  building,  repair- 
ing, fitting,  furnishing  or  equipping,  and  the  wages  of  those 
employed  in  the  navigation  of  the  vessel. 

The  jury  found  a  verdict  for  defendant  for  $427.12.  A 
new  trial  was  refused. 

The  special  count  for  the  loan  to  "Wallace  as  master  and 
supercargo  is  evidently  framed,  and  the  recovery  is  had, 
upon  the  principles  of  the  maritime  law.  That  law  em- 
powers the  master  of  a  vessel,  in  a  foreign  port,  to  have 
necessary  repairs  of  a  vessel  made,  and  to  purchase  the 
necessary  supplies ;  and  for  these  purposes  he  may  borrow 
money  on  the  credit  of  the  owner ;  and  the  lender  will  not 
be  held  responsible  for  its  faithful  application.  Arthicr  v. 
barton,  6  Mees.  &  Wels.  E-,  188 ;  approved  Johns  v.  Simons, 
2  Ad.  &  Ell.  (K  S.)  E.  424;  StoneJwuse  v.  Or  ant,  id.  431; 
Abbott  on  Shipp.  100,  lYO,  n.  3. 

It  is,  however,  incumbent  on  the  lender  to  show  the  ex- 
istence of  the  necessity.  Abbott  on  Shipp.  107,  170,  171, 
note ;  Ths  Ship  Fortitude,  3  Sumn.  E.  233 ;  Arthur  v.  Bar- 
ton, supra;  Webster  et  al.  v.  SeeJcanip  et  al.  4  Barn,  &  Aid. 
E.  352;  Oarey  v.  WJiite,  in  Abbott  on  Shipp.  104-107.  And 
the  amount  must  be  shown  to  be  reasonable,  according  to 
the  existing  necessity.  For  the  power  of  the  master  is  re- 
stricted in  amount  to  the  necessary  wants  of  the  ship ;  and  a 
great  disproportion  between  those  wants  and  the  sum 
[*44]  borrowed  would  raise  a  presumption  *of  fraud  and 
collusion  on  the  part  of  the  creditor.  This  strictness 
arises  from  the  facility  of  misapplication,  and  the  tempta- 
tion to  abuse,  to  which  the  power  is  incident.  Abbott  on 
Shipp.  170,  n.  3.  .      . 

The  lender,  being  present,  has  greater  facilities  for  judg- 
ing of  the  extent  of  the  amount,  and  so  regulating  his  loan 
within  reasonable  bounds. 

It  is  shown  that  one  hundred  and  sixty  or  two  hun- 
dred dollars  would  have  purchased  two  new  boats.  But 
it  is  not  shown  that  the  old  boats  could  not  be  repaired ; 
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nor  what  amounts  would  have  been  needed  for  that  pur- 
pose. Ship  Fortitude,  3  Sunm.  R.  233.  The  defendant 
advised  "Wallace  to  purchase  new  boats,  and  it  may  be  pos- 
sible the  amount  of  the  loan  was  with  that  view ;  but  even 
in  that  case,  defendant  has  npt  shown  that  the  sum  loaned 
was  necessary.  But  I  have  met  with  no  case  that  goes  so 
far  as  to  authorize  a  master  to  abandon  his  vessel;  or  sell 
it  and  purchase  a  new  one  mth  the  proceeds  of  the  sale,  or 
to  borrow  money  for  that  purpose,  either  upon  the  credit  of 
the  owner,  or  upon  the  hypothecation  of  the  vessel  wrecked. 
]!!^or  do  I  beheve  the  law  would  sanction  a  loan  for  such  a 
purpose,  or  confer  such  powers  upon  a  master,  though 
under  very  strong  and  peculiar  circumstances  of  necessity 
he  might  sell  the  vessel.  See  Abbott  on  Shipp.  2  to  12,  and 
notes. 

This  transaction  can  not  be  sustained  as  a  sale,  therefore, 
even  had  the  form  of  action  so  presented  the  question ;  nor 
can  the  loan  be  sustained  to  a  greater  amount  than  may  be 
shoAvn  to  be  necessary  to  meet  the  wants  for  repairs,  etc., 
under  the  maritime  law,  as  set  forth  in  the  special  count.  The 
pilot  had  thirty  dollars  in  hand,  and  only  twenty-four  is 
shown  to  be  due  to  boatmen ;  how  much  more  would  have 
repaired  the  boat  is  left  uncertain ;  neither  is  there  any  sat- 
isfactory reason  given  why  defendant  should  be  employed 
to  take  charge  and  care  of  the  boats  at  an  expense  of  $5  per 
day,  while,  for  anything  shown  in  the  record,  Wallace  and 
the  crew  still  remained  in  plaintiifs'  employment.  We  can 
not  sanction  such  a  power  in  Wallace  to  substitute  others, 
at  the  expense  of  owners,  to  the  performance  of  the  care, 
duty  and  labor  of  himself  and  crew.  While  he  professes  to 
act  for  his  employers,  it  should  not  be  merely  in  easement 
of  his  own  duties. 

It  was  objected  under  this  count  that  this  was  to  be  con- 
sidered as  the  home  port  of  these  boats,  and  the  power  of 
the  master  only  extended  to  foreign  ports,  and  in  the  ab- 
sence of  the  owner.  The  ports  in  the  different  states  are 
held  to  be,  in  respect  to  each  other,  foreign,  in  the  sense  of 
the  maritime  law.  Chief  Justice  Marshall,  in  Selden 
V.  HendricJison  (&  Pryor,  *1  Brock.  R.  398,  held  that  [*45] 
a  master  had  the  power,  while  in  the  port  of  N^ew 
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York,  to  bind  the  owner  who  lived  in  Eiohmond,  Ya.,  for 
repairs  and  necessary  supplies;  and  this  we  receive  as  the 
settled  doctrine.  Arthur  v.  Barton,  6  Mees.  &  Welsh.  E. 
188,  approved  in  Johns  v.  Simons,  2  Ad.  &  Ell.  N.  S.  424; 
Stonehouse  v.  Grant,  id.  431. 

There  is  still  another  objection  to  the  loan,  under  the 
maritime  law,  so  far  as  the  payment  of  wages  to  boatmen 
is  rehed  on  as  an  existing  necessity.  There  is  no  proof  that 
wages  were  due.  Freight  is  the  mother  of  wages  by  that 
law,  and  they  do  not  become  due  upon  a  temporary  inter- 
ruption of  the  voyage,  nor  in  case  of  a  loss  of  the  vessel ; 
nor  in  case  of  desertion,  but  only  upon  a  successful  termina- 
tion of  the  voyage.  Smith's  Mer.  Law,  363,  3G6;  Abbott 
on  Shipp.  619,  n.  1.  There  could,  therefore,  have  been  no 
wages  due  to  the  boatmen,  and  consequently  this  necessity 
did  not  exist. 

The  defendant  has,  therefore,  failed  in  establishing  the 
necessary  facts  and  circumstances  to  charge  the  plaintiffs, 
upon  the  principles  of  the  maritime  law,  with  the  contract 
of  "Wallace  as  master. 

But  we  are  of  opinion  that  the  maritime  law  has  no  ap- 
plication to  these  flat  boats,  their  pilots  and  navigators ; 
even  should  it  be  extended  to  the  steamers  and  vessels  en- 
gaged on  the  inland  navigation  of  the  rivers  and  lakes. 
The  supreme  com-t  of  Missouri,  in  Johnson  v.  Strader  c& 
Thompson,  denied  its  application  to  inland  navigation.  1 
Mo.  Kep.  256.  The  flat  boats  in  that  case  were  engaged  in 
freight  as  common  carriers ;  in  the  case  before  us,  the  load- 
ing, as  well  as  the  boats,  belongs  to  the  plaintiffs. 

It  is  also  contended  that  the  defendant  is  entitled  to  re- 
cover under  the  last  two  counts,  for  money  loaned,  and  for 
work  and  labor,  etc.  By  the  statute  (R.  S.  of  1845,  p.  71, 
§  1),  a  lien  is  given  to  mechanics,  tradesmen  and  others, 
upon  boats  and  vessels  of  all  descriptions,  whether  built, 
repaired,  equipped  or  running,  upon  any  of  the  navigable 
waters  of  this  state,  for  all  debts  contracted  by  the  owner, 
master,  supercargo  or  consignee,  for  work,  supplies  or  mate- 
rials ;  and  such  debts  shall  have  the  preference  of  all  debts, 
except  the  wages  of  those  employed  in  navigating  such 
boats   aM  vessels.      This  provision   in   some    respects    is 
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broader  than  tlie  maritime  law,  in  relation  to  liens  for  work, 
materials  and  supplies.  This  lien  may  arise  upon  contracts 
express  or  implied,  and  in  the  home  port;  and  embraces 
those  created  by  owner,  master,  supercargo  and  consignee. 
For  these  purposes,  the  pilot  may  bind  the  boat,  when  he 
acts  in  the  capacity  of  master  or  supercargo.  But 
the  power  ^personally  to  bind  the  owner  must  be  [*46] 
sought  in  the  principles  of  the  common  law,  the  mer- 
cantile or  maritime  law,  when  that  obligation  is  to  be  super- 
added to  the  statutory  lien  upon  the  vessel.  "With  the 
exception  of  the  creation  and  attachment  of  a  lien  upon 
the  vessel,  these  contracts  must  depend  upon  the  general 
principles  of  the  law,  and  not  upon  the  statute,  for  the  ex- 
tent of  their  personal  obligation  upon  the  principal,  when 
made  by  an  agent  or  servant. 

The  contract  is  made  by  the  agent  or  servant,  in  this  case, 
and  the  action  is  against  his  principals,  and  it  involves  the 
question  as  to  the  extent  of  his  authority  arising  by  impli- 
cation from  the  pressing  necessities  of  the  interest  of  his 
employers,  to  enable  him  to  perform  their  work.  Admit- 
ting that  a  loan  of  money  to  the  master  of  a  vessel  is  to 
charge  the  owner,  the  lender  must  show  under  the  statute 
the  necessity  for  it,  for  "  repairing,  fitting,  furnishing  or 
equipping,"  or  for  the  payment  of  wages  to  "  mariners,, 
boatmen  and  others,"  due  for  navigating  the  vessel ;  and 
the  application  of  the  funds  to  these  purposes.  Or  if  the 
owner  is  sought  to  be  charged  with  such  loan  under  the 
common  law,  the  lender  must  show  such  circumstances  as 
would  raise  a  presumption  of  an  implied  authority  from  the 
owner  to  the  master,  as  his  servant.  And,  in  doing  this,  the 
burden  of  proof  is  upon  the  lender  to  show  such  necessity 
to  exist,  and  to  the  extent  of  the  loan.  In  this  the  defend- 
ant has  failed  in  his  proofs. 

According  to  the  principles  here  laid  down,  the  instruc- 
tion asked  by  the  plaintiffs  should  have  been  given.  The 
modification  of  the  other  instruction  should  have  been  fur- 
ther qualified  by  adding  the  principal's  authority  to  the 
agency,  so  as  to  make  the  act  his  own. 

The  question  as  to  the  reasonableness  of  the  compensa- 
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tion  promised  by  "Wallace  to  defendant  sliould  have  been 
left  to  the  jury,  under  the  instruction  given  on  his  behalf. 
Judgment  reversed  and  cause  remanded.  * 

Judgment  reversed. 


[*4:7]  *  James  C.  Sloo,  Administrator  of  the  estate  of  "William 
Castles,  deceased,  v.  Oeval  Pool. 

Error  to  Gallatin. 

Sureties  —  Contribution. —  A  surety  may  enforce  contribution  from  a 
co-surety  without  showing  the  insolvency  of  the  principal.^ 

Claim  against  intestate  —  Effect  of  failure  to  exhibit  within  two 
years. —  Where  a  creditor  does  not  exhibit  Ms  claim  within  two  years 
from  the  granting^of  letters  of  administration,  he  can  not  participate 
in  that  portion  of  the  estate  which  was  inventoried  or  accounted  for 

Cited  :  6  Bradw.  45. 

1  Co-sureties  —  Right  of  contribution. — Where  the  liability  of  the  sure- 
ties is  joint  they  are  bound  to  contribute  equally  to  the  debt  which  they 
have  undertaken  to  pay.    Paul  v.  Berry,  78  El.  158. 

The  right  to  demand  contribution  is  the  result  of  a  general  equity  rest- 
ing on  the  ground  of  equahty  of  burden  and  benefit.  McDonald  v. 
McGruder,  3  Pet.  470 ;  Smith  v.  Hicks,  5  Wend.  48 ;  Norton  v.  Coons,  6 
N.  Y.  33;  Paulin  v.  Kaighn,  29  N.  J.  L.  480;  NeUson  v.  Fry,  16  Oliio  St. 
553 ;  Patterson  v.  Patterson,  23  Pa.  St.  464.  See  Nally  v.  Long,  53  Md. 
567 ;  Drummond  v.  Yager,  10  lU.  App.  380. 

The  right  does  not  rest  in  contract.  Golsen  v.  Brand,  75  111.  148; 
Drummond  v.  Yager,  10  Bradw.  380. 

If  two  sureties  have  paid  equally,  and  one  afterwards  receives  repay- 
ment, he  must  share.  Smith  v.  Hicks,  5  Wend.  48.  So  one  co-surety 
Is  charged  with  reasonable  care  of  any  security  he  may  have  and  the 
faithful  application  of  the  proceeds.  Carpenter  v.  Kelly,  9  Ohio,  106 ; 
Jones  V.  Jones,  16  Ala.  454;  Reinhart  v.  Johnson,  62  la.  155. 

To  entitle  a  co-surety  to  contribution  it  is  not  necessary  that  the  sure- 
ties should  have  been  bound  upon  the  same  instniment.  Bosley  v.  Tay- 
lor, 5  Dana,  157 ;  Craig  v.  Ankeney,  4  Gill  (Md.),  225. 

Nor  is  it  necessary  that  the  sureties  should  have  communicated  with 
each  other  prior  to  signing.  Chaffee  v.  Jones,  19  Pick.  360 ;  Norton  v. 
Coons,  6  N,  Y.  33. 

Where  part  of  sureties  are  insolvent  in  equity,  those  who  are  solvent 
must  pay  equally.  Dodd  v.  Winn,  27  Mo.  504 ;  Stothoff  v.  Dunham,  19 
N.  J.  L.  181. 

Death  of  one  co-surety  does  not  reheve  his  estate  from  habUity  to  con- 
tribute to  the  payments  compelled  from  his  associates.    Johnson  v.  Hai- 
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during  that  period.  Such  creditor  "must  be  satisfied  out  of  estate  sub- 
sequently discovered.! 
Same  —  Effect  of  failure  to  return  inventory  within  two  years. —  If  an 
administrator  does  not  return  an  inventory  of  the  real  estate  of  the 
intestate  within  two  years,  such  creditor  may  share  in  the  proceeds 
thereof. 

.   This  cause  was  heard  at  October  term,  1853,  of  the  Galla- 
tin circuit  court,  before  Marshall,  judge. 

N.  E.  Fkeeman,  for  plaintiff  in  error.  Hugh  B.  Mont- 
GOMEKY,  for  defendant  in  error. 

Treat,  C.  J.  In  July,  1841,  Eobert  Castles,  as  principal, 
and  William  Castles  and  Orval  Pool,  as  sureties,  executed  a 
joint  and  several  promissory  note  to  the  Bank  of  Illinois. 
In  August,  1852,  Pool  paid  the  note  in  full.  William  Castles 
■was  dead;  and  his  administrator  had  been  qualified  more 
than  two  years.  On  the  5th  of  October,  1852,  Pool  filed  a 
claim  in  the  county  court  against  the  estate  of  "WiUiam 
Castles,  for  contribution  on  account  of  the  payment  of  the 
note.  The  administrator  did  not  file  an  inventory  of  the 
real  estate  of  William  Castles  until  the  1st  of  November, 
1852.  The  county  court  disallowed  the  claim,  and  the  case 
was  removed  into  the  circuit  court.  That  court  rendered 
judgment  against  the  administrator  for  one-half  of  the 
amount  paid  by  Pool,  to  be  discharged  in  due  course  of 
administration,  out  of  any  assets  discovered  subsequent  to 
the  5th  of  October,  1852.  It  did  not  ajDpear  whether  Eob- 
ert Castles  was  solvent  or  not. 

It  is  insisted  that  a  surety  can  not  enforce  contribution 
from  a  co-surety,  without  showing  the  insolvency  of  the 
principal.  This  may  be  the  doctrine  of  courts  of  equity, 
but  it  is  not  the  rule  at  law.  In  Cowell  v.  Edwards,  2  Bos. 
&  Pull.  268,  Lord  Eldon  expressed  the  opinion  that  a  surety 
might  maintain  an  action  for  contribution  against  a 
co-surety,  without  proving  *the  insolvency  of  the  [*48] 
principal  debtor;  and  that  opinion  does  not  appear 

vey,  84  N.  Y.  363;  Stephens  v.  Meek,  6  Lea,  226;  Stevens  v.  Tucker,  87 

Ind.  109. 

Siu-eties  are  presumed  to  be  co-sureties,  the  burden  being  on  those 

who  claim  the  fact  to  be  otherwise.     Baldwin  v.  Fleming,  90  Ind.  177. 

1  See  Ryan  v.  Jones,  ante,  1. 
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to  have  been  questioned  in  the  English  courts.  It  has  been 
followed  in  this  country  in  the  cases  of  Odlin  v.  Greenleaf, 
3  iS'ew  Hanip.  270 ;  Roberts  v.  Adams,  6  Porter,  361 ;  and 
Judah  V.  Ificure,  5  Blackf.  171.  The  Kentucky  courts  hold 
that  a  surety  can  not  compel  contribution,  unless  the  prin- 
cipal is  insolvent.  But  the  rule  laid  down  by  Lord  Eldon 
is  best  supported  by  authority,  and  more  consistent  with 
legal  principles.  Sureties  are  individually  liable  to  the  cred- 
itor. But  one  is  as  much  bound  to  discharge  the  debt  as 
another.  If  the  creditor  endeavors  to  enforce  payment 
from  them,  it  is,  as  between  themselves,  the  duty  of  each  to 
pay  an  ahquot  portion  of  the  debt.  If  that  is  not  done,  and 
one  is  compelled  to  pay  the  whole,  he  is  entitled  to  contri- 
bution from  the  others  in  the  same  proportion.  The  law 
imphes  an  agreement  between  them,  when  they  become  re- 
sponsible to  the  creditor,  that  if  one  shall  be  compelled  to 
pay  the  debt,  the  others  will  contribute,  so  as  to  make  the 
burden  equal.  If  one  pays  the  whole  debt,  he  has  a  cause 
of  action  against  the  others  to  recover  their  just  proportions 
as  so  much  money  paid  to  their  use.  His  right  to  contribu- 
tion is  complete  as  soon  as  he  pays  the  debt ;  and  he  may  at 
once  call  upon  his  co-sureties  to  bear  the  common  burden 
with  him.  At  law,  he  can  not  sue  two  or  more  sureties 
jointly,  but  he  must  sue  each  separately.  And  he  can  only 
recover  from  one  an  aliquot  proportion  of  the  debt,  to  be 
ascertained  by  the  number  of  sureties,  without  regard  to 
their  solvency.  But  in  equity,  relief  is  granted  between 
sureties  on  the  principle  of  equalit}''  applicable  to  a  common 
risk ;  and  if  one  of  them  is  insolvent,  the  loss  is  apportioned 
among  the  others.  1  Story,  Eq.  §  496 ;  Chitty  on  Cont.  471 ; 
Theobald  on  Principal  and  Surety,  196.  In  the  present 
case,  the  sureties  were  individually  liable  for  the  debt.  The 
bank  might  have  sued  either  of  them  separately,  and  com- 
pelled him  to  pay  the  entire  debt.  But  as  between  them- 
selves, each  was  bound  to  pay  one-half  of  the  note.  Pool 
advanced  a  moiety  for  the  use  of  the  estate  of  his  co-surety, 
and  he  was  clearly  entitled  to  a  judgment  against  the  ad- 
ministrator for  that  amount,  without  any  reference  to  the 
ability  of  the  principal. 

As  Pool  did  not  exhibit  his  <}laim  within  two  years  from 
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the  grant  of  letters  of  administration,  lie  is  precluded  by  the 
statute  of  limitations  from  any  participation  in  that  portion 
of  the  estate  of  "William  Castles  which  was  inventoried  or 
accounted  for  by  the  administrator  during  that  period.  His 
judgment  can  only  be  satisfied  out  of  estate  discovered  or  in- 
ventoried after  the  expiration  of  the  two  years.  Thorn 
V.  Watson,  5  Oilman,  *26 ;  Judy  v.  Kelley,  11  Illinois,  [^1:9] 
211;  The  People  v.  TFA^V^,  id.  341.  The  statute  makes 
it  the  duty  of  an  administrator,  within  three  months  after 
his  appointment,  to  return  to  the  probate  court  a  full  and 
perfect  inventory  of  the  real  and  personal  property  of  the 
intestate.  R.  S.  ch.  109,  §  81.  The  administrator  of  William 
Castles  did  not  return  an  inventory  of  the  real  estate  within 
two  years  from  the  grant  of  administration.  The  real 
estate  was  therefore  not  inventoried  or  accounted  for  dur- 
ing that  period  of  time ;  and  Pool  is  consequently  entitled 
to  participate  equally  with  the  other  creditors  in  the  pro- 
ceeds thereof.  He  is  also  entitled  to  share  in  the  proceeds 
of  any  personal  estate  discovered  or  inventoried  after  .the 
expiration  of  the  two  years.  The  court  erred  in  confining 
Pool,  in  the  satisfaction  of  his  judgment,  to  assets  discov- 
ered or  inventoried  subsequent  to  the  filing  of  the  claim. 
But  this  error  can  not  operate  to  the  prejudice  of  the  admin- 
istrator.    Pool  alone  has  reason  to  complain. 

The  judgment  is  affirmed. 

Judgmienb  affirmed. 


The  Alton,  Mount  Cakmel  &  New  Albany  Raileoad 
Company  v.  James  B.  Noethcott. 

Error  to  Edwards.- 

Construction  of  contract — Witness. — A  witness  should  not  testify 
touching  the  construction  of  a  contract ;  if  a  question  arises  as  to  its 

•  meaning,  the  question  must  be  settled  by  the  court. 

Same  — Stipulation  as  to  estimate  by  third  party — When  estimate  bind- 
ing.—  Wliere  the  parties  to  a  contract  stipulate  that  a  particular  person 
shall  estimate  the  work  to  be  done  under  it,  his  estimate  will  bind  the 
parties,  unless  it  is  based  on  an  erroneous  view  of  the  contract ;  if  so, 
it  will  not  conclude  them.i 

1  Compare  McAvoy  v.  Long,  13  111.  147,  note. 
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This  cause  was  tried  before  Marshall,  judge,  and  a  jury, 
at  August  term,  1852,  of  the  Edwards  circuit  court.  Yer- 
dict  and  judgment  for  the  plaintiff  in  the  court  below.  The 
railroad  company  sued  out  this  writ  of  error. 

"W.  H.  Underwood  and  E.  Beechek,  for  plaintiff  in  error. 
C.  Constable,  for  defendant  in  error. 

[*50]  *Tbeat,  C.  J.  This  was  an  action  of  assumpsit 
brought  by  N'orthcott  against  the  Alton,  Mt.  Carmel 
&  New  Albany  Eailroad  Company.  On  the  trial  the 
plaintiff  read  in  evidence  a  written  contract  between  the 
parties.  It  required  the  plaintiff  to  perform  certain  work 
on  the  road  of  the  defendant ;  and  it  provided  that  the  work 
should  be  estimated  every  sixty  days  by  the  superintendent 
of  the  road,  and  that  the  defendant  should  promptly  pay 
four-fifths  of  the  value  of  the  work  estimated.  The  plaint- 
iff then  read  in  evidence  an  estimate  of  the  supermtendent 
showing  a  balance  due  the  plaintiff  of  $714.80,  after  deduct- 
ing- one-fifth  as  retained  percentage.  The  estimate  was  of 
one  thousand  three  hundred  cross-ties.  The  contract  re- 
quired them  to  be  "  one  foot  face,  thickness  eight  inches, 
heart  wood."  The  plaintiff  then  introduced  the  superin- 
tendent, who  testified  that  he  made  the  estimate.  On  cross- 
examination,  he  stated  that  of  the  one  thousand  three 
hundred  ties  included  in  the  estimate,  only  about  five  hun- 
dred would  face  twelve  inches  on  two  sides,  and  eiffht 
inches  on  the  other  side ;  that  nearly  all  of  the  others 
were  sixteen  inches  on  one  side,  and  eight  inches  thick 
in  the  middle,  of  heart  wood,  but  they  would  not  face 
twelve  inches  on  two  sides.  The  plaintiff  then  asked 
the  witness  if  the  ti£s,  according  to  the  usage  of  engineers, 
were  suitable  for  the  purpose  for  which  they  were  in- 
tended, and  a  compliance  with  the  terms  of  the  contract. 
The  defendant  objected  to  the  question,  but  the  court 
overruled  the  objection,  and  the  witness  answered  in  the 
affirmative.  The  jury  returned  a  verdict  for  the  plaintiff 
for  $Y14.80,  and  the  court  rendered  judgment  thereon. 

The  court  erred  in  permitting  the  witness  to  answer  the 
question  objected  to.  It  involved  a  construction  of  the  con- 
tract.   That  was  a  matter  for  the  consideration  of  the  court, 
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and  not  of  tlie  witness.     It  was  the  province  of  tlie  witness 
to  state  facts,  and  that  of  the  jury  to  determine  whether 
the  contract  had  been  complied  with.     It  was  the  duty  of 
the  superintendent  to  estimate  the  work  according  to  the 
terms  of  the  contract.     Such  an  estimate  would  bind  the 
parties,  for  they  had  stipulated  that  the  work  should  be 
measured  by  him.     But  an  estimate  based  on  an  erroneous 
view  of  the  contract  would  not  conclude  them.     McAvoy  v. 
Long,  13  nhnois,  147.    There  is  no  difficulty  in  ascertaining 
the  intentions  of  the  parties.     The  language  of  the  contract 
is  plain  and  exphcit.     The  ties  are  to  be  twelve  inches  in 
width  and  eight  inches  in  depth ;  in  other  words,  they  are 
to  face  twelve  inches  on  two  sides,  and  be  eight  inclies 
thick.     The  plaintiff  has  not  performed  the  contract  unless 
he  has  furnished  ties   of   this   description.     The   witness 
testified  that  the  greater  portion  of  the  ties  did  not 
*answer  the  description;  and  yet  he  expressed  the  [*51] 
opinion  that  the  plaintiff  had  fulfilled  the  contract. 
It  is  not  competent  for  a  witness  to  state  that  a  contract 
has  been  performed.     He  must  speak  of  facts  within  his 
knowledge,  and  leave  the  jury  to  settle  the  question  of  per- 
formance.    If  a  question  arises  as  to  the  meaning  of  a  con- 
tract, it  is  to  be  determined  by  the  court.     And  the  jury, 
acting  upon  the  construction  thus  given,  are  to  decide  from 
the  facts  and  circumstances  before  them  whether  the  con- 
tract has  been  comphed  with.     This  case  forcibly  illustrates 
the  propriety  of  the  rule.     The  witness  was  allowed  to  give 
an  opinion  upon  the  question  whether  the   contract  had 
been  performed.     He  clearly  mistook  its  true  meaning,  and 
thus  misled  the  jury.     The  corporation  had  a  right  to  in- 
sist upon  a  fuU  performance  of  the  contract.     It  was  enti- 
tled to  ties  of  the  kind  described  in  the  contract.      The 
real  inquiry  was,  did  the  ties  in  question  answer  the  descrip- 
tion; not  whether  they  were  equivalent  in  value  or  as  suit- 
able for  the  purpose   intended.     See   Taylor  v.   Beck,  13 
Illinois,  376. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Jacob  Mussulman  et  al.  v.  The  People. 
Error  to  Massac. 

Scire  facias  against  cognizors — Practice.—  One  of  several  cognizors 
can  not  raise  the  objection  that  a  joint  cognizor  is  not  liable. 

The  defendant  in  a  proceeding  by  scire  facias  on  a  recognizance  can  not 
assign  for  error  the  failure  of  the  couit  to  dispose  of  the  case  as  to  a 
cognizor. 

This  cause  was  heard  by  Dekning,  judge,  at  June  term, 
1853,  of  the  Massac  circuit  court. 

T.  G.  C.  Davis,  for  plaintiff  in  error.     J.  Eobinson,  for 
the  people. 

Treat,  C.  J.  Mussulman,  Jack  and  others  acknowledged 
a  joint  and  several  recognizance,  conditioned  for  the 
[*62]  appearance  *of  Lane  to  answer  a  criminal  charge. 
The  obligation  was  forfeited  and  a  sci}^  facias  issued 
against  the  coo-nizors.  Mussulman  and  Jack  entered  their 
appearance ;  and  the  former  pleaded  in  bar  of  the  proceed- 
ing that  Jack  was  an  attorney  and  counsellor  at  law  when 
the  recognizance  was  executed.  The  court  sustained  a  de- 
murrer to  the  plea,  and  rendered  a  judgment  against  Mus- 
sulman for  the  amount  of  the  recognizance,  without  dispos- 
m^  of  the  case  as  to  Jack.  Mussulman  sued  out  a  writ  of 
error. 

The  statute  declares  that  "  no  counsellor  or  attorney-at- 
law,  sheriff,  undersheriff,  bailiff,  or  other  person  concerned 
in  the  execution  of  process,  shall  be  permitted  to  be  special 
bail  in  any  action."  It  will  not  be  necessary  to  inquire 
whether  this  provision  has  any  relation  to  recognizances  in 
criminal  cases.  Even  if  it  applies  to  this  case,  and  vitiates 
the  obligation  as  to  Jack,  still  it  is  very  clear  that  Mussul- 
man is  bound.  He  can  not  raise  the  objection  that  Jack  is 
not  hable.  If  there  is  a  defense  at  all  it  is  personal  to  Jack 
and  available  to  him  alone. 

Nor  can  Mussulman  assign  for  error  the  failure  of  the 
court  to  dispose  of  the  case  as  to  Jack.     This  precise  ques- 


ClTED :  3  Bradw.  238. 

60 


1S53.]  Pfeiffee  V,  Gkossman.  63 

tion  arose  and  was  decided  in  Passfield  v.  The  People^  3 
Gilm.  406.  In  that  case  the  parties  to  a  joint  and  several 
recognizance  were  served  with  process  of  scire  facias,  and 
a  judgment  by  default  was  rendered  against  one,  leaving 
the  case  undisposed  of  as  to  the  others.  On  error  brought 
by  him  against  whom  the  judgment  was  entered,  the  court 
remarked :  "  Judgment  might  have  been  rendered  agairfst 
all  of  the  cognizors,  but  of  this  the  people  only  can  com- 
plain." The  question  was  also  in  principle  settled  in  the 
previous  case  of  Sans  v.  The  People,  3  Gilm.  327. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


*Ani>keas  Pfeiffee  -y.  Geoege  Geossman.       [*53] 

Error  to  St.  Clair. 

Trespass —  What  is. —  If  a  party  puts  a  fence  on  or  ploughs  the  land 
of  another,  he  is  Liable  as  a  trespasser;  and  an  action  may  be  main- 
tained for  the  trespass,  although  the  owner  is  not  substantially  in- 
jured. 

Every  unauthorized  entry  on  the  land  of  another  is  trespass,  for  which 
an  action  will  Ue. 

This  cause  was  tried  before  TJndeewood,  judge,  at  the 
March  term,  1853,  of  the  St.  Clair  circuit  court. 

G.  KoEENEE,  for  plaintiff  in  error.  P.  B.  Foueib,  for  de- 
fendant in  error. 

Treat,  C.  J.  This  was  an  action  of  trespass  qicare  clau- 
sum  f regit,  brought  in  1853,  by  Pfeiffer  against  Grossman. 
The  plea  was  not  guilty.  It  appeared  in  evidence  that  the 
plaintiff  had  title  to  a  certain  tract  of  land;  that  according 
1o  a  survey  made  in  1854  a  fence  claimed  by  the  defendant 
was  on  this  tract.  The  fence  inclosed  about  half  an  acre  of 
the  tract,  part  of  which  was  in  timber  and  the  rest  in  culti- 
vation. The  fence  was  built  by  McGuire,  who  was  in  pos- 
session previous  to  the  defendant.  Prior  to  the  survey  there 
was  some  difficulty  between  the  plaintiff  and  defendant  as 
to  the  boundary  line,  the  latter  claiming  to  the  fence.  The 
defendant  was  dissatisfied  with  the  survey,  and  continued 

Cited  :  75  111.  475. 
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in  possession  of  the  ground  up  to  the  fence,  although  noti- 
fied by  the  plaintiff  to  remove  the  fence.  After  the  suit 
was  brought  the  defendant  caused  another  survey  to  be 
made,  which  agreed  with  that  made  in  1851.  It  was  stated 
by  the  plaintiff's  counsel  that  the  suit  was  brought  for  the 
purpose  of  establishing  the  boundary  line  between  the  par- 
ties. The  court  refused  to  give  these  instructions :  "  That 
the  putting  a  fence  or  letting  it  stay  on  the  land  of  another 
is  a  trespass  in  the  eye  of  the  law,  for  which  the  aggrieved 
person  is  entitled  to  at  least  nominal  damages;  that  the 
ploughing  up  of  another  man's  land  and  cultivating  it,  al- 
though the  land  may  thereby  be  improved,  is  still  a  trespass 
in  law,  for  which  the  person  aggrieved  is  entitled  to  at 
least  nominal  damages."  The  jury  found  the  issue  for  the 
defendant,  and  the  court  rendered  judgment  on  the  ver- 
dict. 
[*54]  *The  instructions  not  only  asserted  correct  legal 
principles,  but  they  were  strictly  applicable  to  the 
case.  If  a  party  puts  a  fence  on  another's  land  or  ploughs 
up  the  soil,  he  is  liable  as  a  trespasser.  Such  acts  are  a  vio- 
lation of  the  owner's  right  of  possession,  to  redress  which 
the  law  gives  him  an  action.  And  the  action  is  maintain- 
able, although  the  owner  is  not  substantially  injured.  He 
is  entitled  to  nominal  damages  for  the  intrusion  upon  his 
possession.  The  defendant  can  not  defeat  the  action  by 
showing  that  the  plaintiff  is  not  materially  prejudiced,  or 
even  that  he  is  actually  benefited.  A  right  is  invaded  and 
a  wrong  committed,  and  that  is  a  sufficient  basis  for  an  ac- 
tion. Every  unauthorized  entry  on  the  land  of  another  is 
a  trespass,  for  which  an  action  will  lie.  The  law  implies 
damage  to  the  owner,  and  in  the  absence  of  proof  as  to  the 
extent  of  the  injury,  he  is  entitled  to  recover  nominal  dam- 
ages. Especially  is  this  the  case  where  the  suit  is  brought 
for  the  purpose  of  settling  a  question  of  right.  Dixon  v. 
Clow,  24  Wend.  188;  Pastorius  v.  Fisher,  1  Kawle,  27; 
Baghy  v.  Ha/rris,  9  Ala.  173 ;  Plumleigh  v.  Dawson,  1  Gil. 
544;  Bolivar  Manuf.  Co,  v.  Neponset  Manuf.  Co.  16  Pick. 
241 ;  Wldjpjple  v.  The  Cumherland  Manuf .  Co.  2  Story's  K.  561. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


1S53.]  CoTJNTY  OF  St.  Claie  v.  Ikwin.  55 

The  CoTJiJ^TY  of  St.  Claie  v.  John  Iewin. 
Error  to  St.  Clair. 

Act  of  Februaey  12,  1849  — "  County  court." —  The  term  county  court, 
as  used  in  the  twenty-first  section  of  the  act  of  February  12, 1849,  was 
designed  only  to  apply  to  the  sittings  of  the  county  court  for  the 
transaction  of  county  business. 

SA3rE  —  Duty  of  sheriffs. —  It  is  not  the  duty  of  sheriffs  to  attend  the 
sessions  of  the  county  courts  held  for  the  transaction  of  probate  busi- 
ness unless  required  so  to  do,  and  they  will  not  be  compensated  for 
attendance  unless  the  attendance  is  required  by  the  judge. 

There  is  the  same  reason  for  the  attendance  of  sheriffs  upon  the  county 
court  held  by  the  three  judges  as  under  the  old  system. 

Tnis  cause  was  submitted  to  Underwood,  judge,  at  the 
August  term,  1851,  of  the  St.  Clair  circuit  court,  upon  an 
agreed  state  of  facts. 

*The  court  rendered  judgment  for  the  sheriff.  See  [*55] 
•facts  stated  in  the,  opinion  of  the  court. 

P.  B.  FouKEj  for  plaintiffs  in  error.  K.  Niles,  for  defend- 
ant in  error. 

Teeat,  C.  J.  This  was  an  action  brought  by  Irwin 
against  the  county  of  St.  Clair.  It  was  heard  by  the  court 
on  this  state  of  facts:  Irwin,  as  sheriff,  attended  the  county 
court,  while  in  session  as  a  probate  court,  for  twenty-five 
days ;  but  such  attendance  was  not  in  pursuance  of  any  di- 
rection or  request  of  the  county  judge.  The  court  rendered 
judgment  in  favor  of  Irwin  for  825. 

Section  17,  chapter  41,  Eevised  Statutes,  gives  the  sheriff 
"  for  attending  the  circuit  and  county  commissioners'  courts, 
to  be  allowed  and  paid  out  of  the  county  treasury,  $1." 
Section  7,  chapter  99,  Eevised  Statutes,  makes  it  "  the  duty 
of  the  sheriff  of  each  county  to  attend  aU  circuit  courts 
and  courts  of  commissioners  in  his  county,  at  the  terms  and 
sessions  of  such  courts.".  Section  140,  chapter  109,  Eevised 
Statutes,  declares  it  to  be  the  duty  of  "  the  sheriff  of  each 
county,  when  required  by  the  court  of  probate,  to  attend 
all  regular  and  special  sittings  of  said  court."  These  pro- 
visions require  the  sheriff  to  attend  the  sessions  of  the  cir- 
cuit and  county  commissioners'  courts,  and  give  him  $1  per 
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day  for  such  attendance ;  and  they  make  it  his  duty  to  at- 
tend the  sittings  of  the  probate  court,  when  required  so  to 
do  by  that  court,  and  give  him  the  same  per  diem  compen- 
sation. The  question  is,  Are  his  duties  changed  by  subse- 
quent legislation  ?  The  act  of  the  12th  of  February,  1S49, 
establishes  a  county  court,  to  be  held  by  a  county  judge, 
and  confers  upon  it  all  the  powers  and  jurisdiction  previ- 
ously vested  in  the  probate  court.  It  also  provides  that  the 
county  judge  and  two  associates  shall  hold  a  county  court 
for  the  transaction  of  county  business,  and  vests  in  this 
court  all  the  powers  and  jurisdiction  previously  exercised 
by  the  county  commissioners'  court.  It  further  provides 
that  "  the  sheriff  in  each  county  shaU,  by  himself  or  deput}^, 
attend  the  sittings  of  the  county  court."  This  act  abolishes 
the  county  commissioners'  and  probate  courts,  and  trans- 
fers their  powers  to  the  county  court.  But  these  powers 
are  still  kept  separate,  and  are  exercised  by  different  offi- 
cers. The  county  business  is  transacted  by  three  judges, 
who  hold  quarterly  terms,  and  generally  remain  in  session 
but  a  few  days ;  while  the  probate  business  is  conducted  by 

a  single  judge,  who  holds  monthly  terms,  and,  in 
[*56]  many  counties,  continues  in  session  for  the  ^greater 

portion  of  the  year.  There  is  the  same  reason  for 
the  sheriff's  attendance  upon  the  court  ;held  .by  the  three 
judges,  as  formerly;  and  there  is  no  more  reason  for  his 
attendance  upon  the  court  held  by  the  county  judge,  than 
under  the  old  system.  We  think  tlie  term  county  court,  as 
used  in  the  twenty-first  section  of  the  act  of  February  12, 
1849,  was  designed  only  to  apply  to  the  sittings  of  the 
county  court  for  the  transaction  of  the  county  business. 
In  this  view  of  the  case,  the  duties  of  the  sheriff  remain 
unchanged.  It  is  not  his  duty  to  attend  the  sessions  of  the 
county  court  held  for  the  transaction  of  probate  business, 
unless  required  by  the  county  judge  to  do  so.  The  attend- 
ance in  question  was  not  rendered  on  the  requisition  of  the 
county  judge,  and  therefore  was  not  the  proper  subject- 
matter  of  compensation. 
The  judgment  is  reversed. 

Judgment  reversed. 
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N'oAH  B.  Haklow  v.  Thomas  Boswell. 
Error  to   Union. 

Pleading  and  peactice. —  A  plea  of  non  assumpsit  to  an  action  of 
debt  is  bad.  Wiiere  a  declaration  avers  that  a  note  is  past  due,  if  it 
was  not  in  fact  due,  the  defendant  should  set  it  out  on  oyer  and  demur 
to  the  declaration ;  or  he  may  object  to  the  introduction  of  the  note 
in  evidence  at  the  trial ;  a  plea  that  the  note  is  not  due  and  payable 
is  bad. 

A  plea  of  faUure  of  consideration  can  not  be  interposed  to  a  note  in  the 
hands  of  a  bona  fide  assignee  before  maturity. 

A  plea  which  seeks  to  vary  the  terms  of  a  written  instrument,  by  the 
parol  declarations  of  the  parties,  made  before  or  at  the  time  of  its 
execution,  is  bad.  Where  the  parties  commit  their  contract  to  writ- 
ing, this  forms  the  only  evidence  of  its  terms. 

The  copy  of  a  note  attaclied  to  a  count  forms  no  part  of  the  declara- 
tion. 

This  cause  was  heard  before  Denning,  judge,  at  April 
term,  1850,  of  the  circuit  court  of  Uniou  county.     A  judg- 
ment was  rendered  for  the  plaintiff  below  on  the  folio  wing  ^ 
note: 

"  Twelve  months  after  date,  for  value  received,  I  promise 
to  pay  G.  W.  Allen,  or  "W.  H.  Eeed,  his  agent,  $50,  or  as 
soon  as  I  can  sell  the  above  amount  of  Allen's  vegetable 
tonic.     Witness  my  hand  and  seal,  October  7,  1847. 

(Signed)  ''i!^.  B.  Harlow."  [seal.] 

Indorsed,  "  For  value  received  I  assign  the  within  note  to 
Thomas  Boswell.     April  11,  1847. 


T  " 


*C.  G.  Simons,  for  plaintiff  in  error.  J.  Dougherty,  [*57] 
for  defendant  in  error. 

Treat,  C.  J.  The  only  questions  in  this  case  relate  to  the 
sufficiency  of  the  first,  third,  fourth  and  fifth  pleas.  The 
declaration  was  in  debt  on  a  promissory  note,  made  by  the 
defendant  to  Allen,  payable  twelve  months  after  date,  and 
assigned  by  the  payee  to  the  plaintiff  before  it  became  due. 

Cited  :  Note,  whether  payable  certainly  or  contingently,  24  111.  345 ; 
objection  at  trial,  3  Bradw.  184;  parol  evidence,  30  111.  246;  31  lU.  543; 
43  111.  311 ;  85  111.  360;  12  Bradw.  489. 

See  Starr  &  C.  111.  Stat.  1661  et  seq.  1664  (ch.  98,  ^  9),  notes. 
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The  first  plea  was  non  assumpsit.  It  was  not  adapted  to 
tlie  form  of  action,  and  was  properly  held  bad  on  demurrer. 

The  third  plea  averred  in  general  terms  that  the  note  was 
not  due  and  payable.  The  plea  was  clearly  bad.  The  note, 
as  described  in  the  declaration,  was  overdue  when  the  action 
was  commenced.  If  it  was  not  in  fact  then  due,  the  de- 
fendant should  have  set  out  the  note  on  oyer,  and  demurred 
to  the  declaration.  In  that  way,  the  matter  might  have 
been  distinctly  presented  to  the  court.  He  might  also  have 
raised  the  same  question  on  the  introduction  of  the  note  in 
evidence.  If  not  due,  it  would  not  have  corresponded  with 
the  one  described  in  the  declaration,  and  would  have  been 
excluded  on  the  ground  of  variance. 

The  fourth  plea  was  one  of  failure  of  consideration. 
Such  a  defense  can  not  be  interposed  to  a  note  in  the  hands 
of  a  honajlde  assignee  before  maturity.  The  plea  contained 
no  averment,  either  that  the  note  was  assigned  to  the 
plamtiff  after  it  fell  due,  or  that  he  had  notice  of  the  de- 
fense when  he  received  the  assignment.  For  the  lack  of 
one  of  these  allegations,  the  plea  was  obnoxious  to  a  de- 
murrer. 

The  fifth  plea  alleged  in  substance  that  it  was  agreed 
between  the  payee  and  the  defendant,  at  the  time  of  the 
execution  of  the  note,  that  it  should  not  become  due  and 
payable  until  the  latter  should  sell  $50  worth  of  Allen's 
vegetable  tonic,  and  that  the  right  to  vend  the  tonic  in 
Monroe  county  formed  the  only  consideration  for  the  note ; 
that  the  defendant  had  not  sold  any  of  the  tonic,  nor  cocfld 
he  have  sold  any  by  the  use  of  due  diligence ;  and  that  the 
plaintiff  had  notice  of  the  agreement  previous  to  the  assign- 
nient  of  the  note.  There  is  a  fatal  objection  to  this  plea. 
It  attempts  to  vary  the  terms  of  a  written  instrument  by 
the  parol  declarations  of  the  parties,  made  at  the  time  of 
its  execution.  This  is  wholly  inadmissible.  Where  parties 
commit  their  contract  to  writing,  the  writing  forms  the  only 
evidence  of  it§  terms.  The  prior  and  contemporaneous 
verbal  agreements  of  the  parties  are  merged  in  the  written 
contract.  Zane  v.  Sharpe,  3  Scam.  5GG ;  Abrams  v. 
[*58]  Pomroy,  *13  111.  133.     The  note  on  its  face  was  pay- 
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able  absolutely.     The  plea  seeks  to  show  by  parol  that  it 
^yas  payable  on  a  contingency. 

It  is  insisted  that  the  demurrer  to  the  pleas  should  have 
been  carried  back  and  sustained  to  the  declaration.  The 
first  count  is  unquestionably  good.  It  is  in  the  usual  form 
upon  a  promissory  note,  made  by  the  defendant,  and  assigned 
by  the  payee  .to  the  plaintiff.  There  is  nothing  to  indicate 
that  the  note  was  not  certainly  pa3"able.  The  copy  of  the 
note  attached  to  the  count  formed  no  part  of  the  declara- 
tion, and  could  not  be  noticed  on  demurrer.  If  the  instru- 
ment was  not  a  negotiable  note,  and  therefore  not  assignable, 
the  defendant  should  have  craved  oyer,  and  set  it  out  on 
demurrer  to  the  declaration. 

The  judgment  is  affirmed. 

.  Judgment  affirmed. 


Thomas  G.  S.  Hekod  et  al.  v.  Milton  Babtley,  Adminis- 
trator, etc. 

Appeal  from  Gallatin. 

In  the  sale  of  personal  property  on  execution,  the  property  itself  musv 
be  present  or  the  sale  will  be  void. 

Tins  cause  was  heard  before  S.  S.  Marshall,  judge,  at 
the  July  term,  1853,  of  the  Gallatin  circuit  court. 
The  opinion  states  the  case. 

Freeman  and  "Wingate,  for  appellants.     J.  A.  McCler- 
NAND,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  replevin  brought  by 
Herod  and  Colvard  against  Seaton,  to  recover  the  possession 
of  a  horse.  The  pleas  put  in  issue  the  right  of  the  plaintiffs 
to  the  property.  The  cause  Avas  heard  by  the  court.  The 
plaintiffs  introduced  the  following  evidence,  and  then  closed 
their  case :  1.  A  transcript  from  the  docket  of  a  justice  of 
the  peace,  showing  a  judgment  in  favor  of  Hudson 
against  Layton,  and  *an  assignment  thereof  to  the  [*59] 
plaintiffs.     2.  An  execution  issued  on  the  judgment, 

Cited  :  58  111.  44.     Compare  Cook  v.  Timmons,  67  III.  203. 
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which  was  returned  satisfied  by  the  sale  of  a  horse  to  the 
plaintiffs.  3.  The  constable  testified  that  he  levied  the  exe- 
cution on  the  horse  in  question,  and  allowed  Layton  to  re- 
tain him  till  the  day  of  sale ;  the  plaintiffs  purchased  the 
horse  at  the  sale,  but  the  horse  was  not  then  present,  nor 
Avas  he  in  the  possession  of  the  witness.  The  court,  on  the 
motion  of  the  defendant,  excluded  the  judgment,  on  the 
ground  that  the  justice  had  no  jurisdiction  of  the  parties ; 
and  then  found  the  issues  for  the  defendant,  and  rendered 
judgment  in  his  favor. 

We  do  not  deem  it  necessary  to  inquire  whether  the  court 
properly  excluded  the  judgment.  Even  if  it  was  admissi- 
ble in  evidence,  the  plaintiffs  were  not  entitled  to  recover. 
They  failed  to  substantiate  their  claim  of  title.  The  sale  of 
the  horse  by  the  constable  was  illegal  and  void.  In  the  sale 
of  personal  property  on  execution,  the  property  itself  must 
be  present.  Bidders  should  have  an  opportunity  of  inspect- 
ing the  goods,  and  forming  an  estimate  of  their  value.  This 
is  the  only  way  to  secure  fairness  and  competition  at  public 
sales.  It  is  necessary  to  protect  the  rights  of  both  debtor 
and  creditor.  It  should  also  be  in  the  power  of  the  officer 
to  deliver  the  propert}'^  forthwith  to  the  purchaser.  Linnen- 
doll  V.  Doe^  14  Johns.  222 ;  Sheldon  v.  Soper,  id.  352 ;  Cusson 
V.  Stout,  17  id.  116;  Ainsioorth  v.  Greenlee,  3  Murphy,  470; 
Blanton  v.  Morrow,  7  Ired.  Eq.  47. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Garrison  Wilderman  et  al.  v.  Andrew  Sandusky. 
Appeal  from  Franklin. 

Wliere  four  persons  are  sued  in  trespass,  a  finding  of  a  verdict  of  gviilty 
as  to  three,  without  naming  the  fourth,  will  be  a  sufficient  verdict. 

This  was  an  action  of  trespass  against  the  appellants  for 
trespass,  in  wounding  cattle.     The  action  was  commenced 

before  a  justice  of  the  peace,  and  taken  by  appeal  to 
[*60]  the  circuit    "'court  of   Franklin  county;    where  the 

cause  was  heard  before  Denning,  judge,  and  a  jury,. 

Cited:  38  111.  284;  84  111.  57;  89  111.  5G8. 
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at  September  term,  1853.     The  Wildermans  prayed  this  ap- 
peal. 
The  facts  of  the  case  are  stated  in  the  opinion  of  the 

court. 

H.  B.  Montgomery  and  E.  Y.  Piekce,  for  appellants. 
John  A.  Logan,  for  appellee. 

Treat,  C.  J.  Sandusky  brought  an  action  of  trespass 
against  four  persons  of  the  name  of  Wilderman.  The  cause 
was  submitted  to  a  jury  as  to  all  of  the  defendants.  The 
verdict  was  as  follows :  "  "VVe,  the  jury,  find  the  three  defend- 
ants, Xancy  AYilderman,  Simon  Wilderman,  and  Garrison 
Wilderman,  guilty,  and  assess  the  plaintiff's  damages  at 
$35."  The  court  overruled  a  motion  for  a  new  trial,  and 
rendered  judgment  against  the  three  defendants.  They 
prosecuted  an  appeal. 

Upon  a  full  examination  of  the  evidence,  we  are  satisfied 
that  the  court  committed  no  error  in  refusing  to  grant  a  new 
trial. 

It  is  insisted  that  the  verdict  was  defective,  and  that  the 
court  erred  in  rendering  any  judgment  upon  it.  In  our 
opinion,  the  verdict  was  substantially  good.  It  may  prop- 
erly be  regarded  as  a  finding  on  all  of  the  issues ;  and  the 
judgment  may  be  considered  as  a  final  disposition  of  the 
whole  case.  The  case,  as  to  all  of  the  defendants,  was  sub- 
mitted to  the  jury;  and  they  found  affirmatively  that  three 
of  them  were  guilty.  In  legal  contemplation,  this  amounted 
to  a  negative  finding  of  not  guilty  as  to  the  other  defend- 
ant. The  case  of  Stoltz  v.  The  People,  4  Scam.  168,  is  in 
principle  directly  in  point.  In  that  case  the  indictment  con- 
tained two  counts,  each  charging  a  different  offense.  The 
verdict  was  simply  guilty  as  to  the  first  count.  On  error 
brought  by  the  defendant,  this  court  affirmed  the  judgment 
entered  on  the  verdict,  on  the  ground  that  the  verdict 
amounted  to  a  finding  of  not  guilty  on  the  second  count, 
and  that  the  defendant  could  never  again  be  put  on  his  trial 
for  the  offense  charged  therein.  The  case  of  Sioinney  v. 
The  State,  8  S.  &  M.  576,  holds  the  same  doctrine.  This 
view  of  the  case  can  not  operate  to  the  prejudice  of  Jacob 
Wilderman.     He  may  rely  on  the  verdict  and  judgment  as 
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a  bar  to  any  further  prosecution.  Kor  have  the  appellants 
any  cause  to  complain.  In  actions  of  this  character,  the 
plaintiff  may  sue  any  or  all  of  the  parties  concerned  in  the 

act.  The  jury  may  convict  one  and  acquit  another. 
[■^61]  If  one  is  compelled  to  pay  *the  damages  awarded,  he 

can  not  enforce  contribution  from  his  co-defendant. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


ElCHARD    DUDDIJSTG    V.    HaEEIET    HiLL. 

Error  to  Jackson. 

The  action  for  use  and  occupation  is  founded  upon  a  contract,  express 
or  implied,  and  the  relation  of  landlord  and  tenant  must  exist  between 
the  parties. 

This  cause  was  Heard  before  Denning,  judge,  and  a  jury, 
at  the  May  term,  1852,  of  the  Jackson  circuit  court,  and  re- 
sulted in  a  verdict  and  judgment  for  the  defendant  in  error. 
The  facts  will  be  found  in  the  opinion  of  the  court. 

John  Dougherty  and  C.  G.  Simons,  for  plaintiff  in  error. 
Richard  S.  Nelson,  for  defendant  in  error. 

Treat,  0.  J.  This  was  an  action  of  assumpsit  for  use  and 
occupation,  brought  by  Harriet  Hill  against  Richard  Dud- 
ding.  The  material  facts  in  evidence  were  these :  In  Sep- 
tember, 1844,  T.  B.  Hill,  the  husband  of  the  plaintiff, 
became  seized  in  fee  of  lots  5  and  6  in  block  12,  in  the  town 
of  Murphysborough.  In  May,  1846,  lot  6  was  sold  on  exe- 
cution against  Hill,  and  bid  in  by  Heiple,  who  assigned  the 
certificate  of  purchase  to  Dudding.  In  August,  1846,  lot  5 
was  sold  under  an  execution  against  Hill,  and  bid  off  by 
Buesley,  who  assigned  the  certificate  of  purchase  to  Dud- 
dino-.  Duddinfi-  obtained  a  sheriff's  deed  for  lot  6  in  Novem- 
ber,  184Y,  and  for  lot  6  in  January,  1851.  Hill  died  in 
May,  1849,  in  possession  of  the  lots.  There  was  a  dwelling- 
house  on  lot  5,  and  an  inclosure  on  lot  6.  Mrs.  Hill  left 
the  premises  shortly  after  the  death  of  her  husband,  but  in- 


Cited:  39  111.  399;  46  111.  179. 
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tended  to  return  and  occupy  the  same.  In  the  fall  of  1849, 
Dadding  went  into  possession  of  the  premises,  and  remained 
there  until  some  time  in  the  following:  vear.  It  did  not 
appear  that  there  was  any  arrangement  between 
^Mrs.  Hill  and  Dudding  respecting  the  premises,  or  [*62] 
that  he  acquired  the  possession  with  her  assent  or 
permission.  The  jury  returned  a  verdict  in  favor  of  Mrs. 
Hill  for  $36,  which  the  court  refused  to  set  aside. 

The  action  for  use  and  occupation  is  founded  upon  con- 
tract. It  will  only  lie  where  there  is  a  contract,  express  or 
implied.  The  relation  of  landlord  and  tenant  must  exist 
between  the  parties.  This  is  the  uniform  language  of  the 
authorities.  Smith  v.  Stewart,  6  Johns.  46;  Pott  v.  LesJiei\ 
1  Yeates,  576;  The  City  of  Boston  v.  Btniiey,  11  Pick.  1; 
Hofar  V.  Dement^  5  Gill,  132;  Rogers  v.  Wiggs,  12  B.  Monr. 
504;  Brewer  v.  Craig,  3  Harrison,  214;  Ballentine  v. 
McDowell,  2  Scam.  28.  In  this  case,  there  was  no  pretense 
for  holding  that  the  relation  of  landlord  and  tenant  existed 
between  the  parties.  Dadding  went  into  possession  of  the 
premises  under  a  claim  of  title,  and  not  as  the  tenant  of 
Mrs.  Hill.  His  possession  was  not  subservient  to  her  title, 
but  purely  of  an  adverse  character.  He  consequently  was 
not  liable  in  an  action  for  use  and  occupation.  If  Mrs.  Hill 
was  entitled  to  the  possession  of  the  lots,  her  remedy  was 
in  an  action  of  trespass  or  ejectment.  The  verdict  was 
clearly  against  the  law  and  evidence;  and  the  court  erred 
in  not  granting  a  new  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


RosANNA  Clark  et  al.  v.  John  Burnside,  Administrator 
of  the  estate  of  James  Burnside,  deceased. 

Error  to  Clinton. 

Assignment  of  dower  —  Duty  of  guardian. —  It  is  the  duty  of  a  gnarcl- 
ian  to  institute  proceedings  for  the  assignment  of  dower.  It  is  equally 
his  duty  to  lease  such  portion  of  the  estate  as  is  set  apart  to  the  waidfi, 
and  his  estate  is  liable  for  whatever  might  have  been  received  by  a 
faithful  discharge  of  those  duties. 
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Personal  property  — -Bai'Zs.— Rails  in  stacks  are  personal  properly, 
and  the  title  vests  in  the  administrator ;  he  alone  can  maintain  an 
action  to  recover  them. 

Rails  taken  from  a  fence  are  part  and  i>ai-cel  of  the  realty  and  pass  to 
tJie  heirs ;  and  if  a  guardian  severs  rails  in  a  fence  on  the  land,  and 
converts  tliem  to  his  own  use,  his  estate  is  ansvirerable  directly  to  the 
lieirs  for  their  value. 

ADinNiSTRATOR  —  When  competent  untness. —  An  administrator  is  a  com- 
petent witness  to  show  when  money  was  received  from  him  by  a 
guardian,  if  it  appears  from  other  evidence  that  the  administrator 
[*63]  *has  settled  up  tlie  estate  and  distributed  the  proceeds  among  the 
heirs. 

This  cause  was  heard  before  Underwood,  judge,  at  the 
May  term,  1S52,  of  the  Clinton  circuit  court,  on  an  appeal 
from  the  county  court  of  that  county. 

The  facts  necessary  to  a  full  understanding  of  the  opinion 
will  be  found  stated  in  it. 

R.  S.  Nelson,  for  plaintiffs  in  error.  S.  Bkeese,  for  de- 
fendant in  error. 

Treat,  C.  J.  Rosanna,  Margaret  and  Sarah  Ann  Clark, 
heirs  at  law  of  John  Clark,  filed  a  claim  in  the  county  court 
an-ainst  the  estate  of  James  Burnside.  The  case  was  re- 
moved  into  the  circuit  court  by  appeal.  Several  questions 
arose  on  the  trial,  which  will  be  noticed  in  their  order. 

First.  It  appeared  in  evidence  that  Clark  died  seized  of 
a  farm,  and  that  Wilcock  administered  on  his  estate;  that 
Burnside  married  his  widow,  and  became  the  guardian  of 
the  plaintiffs ;  that  the  widow  quit  the  farm  on  her  marriage, 
but  she  and  Burnside  leased  the  same,  and  received  the  rent, 
amounting  to  $80  or  $100  per  annum;  that  her  dower  was 
never  assigned.  The  court  decided  that  Burnside  received 
the  rent  in  the  right  of  his  wife,  and  not  as  the  guardian  of 
the  heirs,  and  excluded  the  evidence  of  the  leasing  of  the 
farm.  The  statute  provides  that  "  the  widow  may,  in  all 
cases,  retain  the  full  possession  of  the  dwelling-house  in 
which  her  husband  most  usually  dwelt  next  before  his 
death,  together  with  the  outhouses  and  plantation  thereto 
belonging,  free  from  molestation  and  rent  uijtil  her  dower 
be  assigned."  It  was  clearly  the  right  of  the  widow  to  re- 
tain the  exclusive  possession  of  the  farm,  until  the  assignment 
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of  her  dower.  And  perhaps  she  had  the  right  to  lease  the 
same,  and  receive  the  rent  to  lier  own  nse,  so  long  as  her 
dower  remained  unassigned.  The  possession  of  the  tenant, 
in  such  a  case,  might  be  regarded  as  her  possession,  within 
the  true  intent  of  the  statute.  But  this  is  not  a  contest 
between  the  heirs  and  the  Avidow.  The  case  is  between  the 
heirs  and  the  administrator  of  the  guardian.  It  was  clearly 
the  duty  of  the  guardian  to  institute  proceedings  for  the 
assignment  of  dower,  so  that  his  wards  might  obtain  their 
share  of  the  rents  and  profits  of  the  estate.  It  was  equally 
his  duty,  on  the  dower  being  assigned,  to  lease  the  portion 
of  the  farm  set  apart  to  the  heirs.  And  his  estate  is 
liable  for  whatever  might  have  been  received  by  a 
^faithful  discharge  of  those  duties.  The  court  erred  [*64] 
in  excluding  the  evidence. 

Second.  It  appeared  that  the  estate  of  Clark  had  been 
settled,  and  the  surplus  distributed  among  the  heirs.  The 
plaintiffs  offered  to  prove  that  Burnside  took  from  the  farm 
some  S400  worth  of  rails,  part  of  which  were  in  stacks  and 
the  rest  in  a  fence,  and  put  them  in  a  fence  on  his  own  land. 
These  rails  were  not  inventoried  or  accounted  for  by  the 
administrator  of  Clark.  The  court  rejected  the  evidence 
on  the  ground  that  the  rails  were  the  property  of  the  ad- 
ministrator. The  rails  in  the  stacks  were  personal  property, 
and  the  title  vested  in  the  administrator.  He  alone  could 
maintain  an  action  to  recover  them.  The  fact  that  there 
has  been  a  settlement  of  the  estate  does  not  change  the 
cause  of  action.  It  must  still  be  enforced  in  the  name  of 
the  personal  representative  of  Clark.  His  estate,  as  respects 
this  property,  remains  unadministered.  If  the  authority  of 
Wilcock  is  at  an  end,  another  administrator  may  be  ap- 
pointed, at  whose  suit  the  estate  of  Burnside  may  be  held 
liable  for  the  value  of  the  rails.  To  this  extent  the  ruling 
of  the  circuit  judge  was  unexceptionable.  But  he  erred  in 
excluding  the  proof  in  relation  to  the  rails  taken  from  the 
fence.  The  fence  was  part  and  parcel  of  the  realty,  and  as 
such  passed  to  the  heirs  on  the  death  of  their  ancestor.  It 
was  in  no  sense  the  property  of  the  administrator.  The 
guardian  having  severed  the  rails  from  the  land,  and  con- 
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verted  them  to  his  own  use,  his  estate  is  answerable  directly 
to  the  heirs  for  their  value. 

Third.  Burnside  was  appointed  guardian  of  the  plaintiffs 
in  1843,  and  it  appeared  from  the  records  of  the  probate 
court  that  he  received  their  distributive  shares  in  1845.  In 
order  to  charge  his  estate  with  interest  from  1843,  the 
plaintiffs  proposed  to  prove  by  Wilcock  that  he  paid  the 
shares  to  Burnside  in  that  year.  The  court  held  that  he 
was  an  incompetent  witness,  and  excluded  the  evidence. 
The  administrator  was  a  competent  witness  to  show  when 
the  money  was  received  by  the  guardian.  It  appeared  from 
ether  evidence  that  he  had  settled  up  the  estate,  and  dis- 
tributed the  proceeds  among  the  heirs.  He  was  thereby 
discharged  from  responsibility  to  them,  and  had  no  interest 
in  the  question  as  to  when  the  payment  was  made.  He 
would  not  be  competent  to  prove  the  payment,  for  he  would 
be  interested  in  discharging  himself,  and  charging  the  estate 
of  the  guardian.  But  the  payment  being  established,  it 
was  a  matter  of  indifference  to  him  when  it  was  made. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


[*65]     *Mary  a.  Casey  v.  John  P.  Baldridge  et  al. 

'  Error  to  Jefferson. 

A  teacher,  under  the  school  law  of  1849,  is  not  entitled  to  any  portion  of 
the  school  fund,  unless  he  obtains  the  requisite  certificate  of  qualifi- 
cation and  presents  it  to  the  school  directors,  before  the  commence- 
ment of  the  school. 

This  cause  was  heard  before  S.  S.  Marshall,  judge,  at  the 
May  term  of  the  Jefferson  circuit  court.  The  facts  of  the 
case  are  stated  in  the  opinion  of  the  court. 

R.  S.  Nelson,  for  plaintiff  in  error.  E.  F.  Wingate,  for 
defendants  in  error. 

Treat,  C.  J.  This  was  an  action  on  the  case,  brought  by 
Casey  against  the  directors  of  a  school  district.     The  decla- 

Cited:  16  111.  148;  39  111.  105;  87  111.  356. 
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ration  alleged  that  the  plaintiff  entered  into  a  written  con- 
tract with  the  inhabitants  of  the  district,  to  teach  a  common 
school  for  one  quarter,  and  receive  in  payment  the  school 
funds  belonging  to  the  district ;  that  "  the  plaintiff  being 
then  and  there  legally  qualified  to  teach  said  school,  and  no 
objection  being  made  thereto,  in  writing  or  otherwise,  by 
the  directors  of  said  district  or  by  the  subscribers  to  said 
contract  as  aforesaid,  of  which  they,  the  said  defendants, 
being  then  and  there  the  scliool  directors  of  said  district, 
had  notice ;  "  that  the  plaintiff  taught  the  school  according 
to  the  terms  of  the  contract  and  the  provisions  of  the  stat- 
ute in  such  case  made  and  provided  :  that  at  the  expiration 
of  the  quarter  she  made  out  a  schedule  for  the  purpose  of 
receiving  the  school  funds  belonging  to  the  district,  and 
presented  the  same  to  the  defendants  to  be  examined  and 
certified  by  them;  that  there  was  then  on  hand  a  sum  of 
money,  belonging  to  the  district,  sufficient  to  discharge  the 
amount  due  her  for  teaching  the  school ;  and  that  the  de- 
fendants wholly  refused  to  examine  and  certify  the  sched- 
ule.    The  court  sustained  a  demurrer  to  the  declaration. 

The  thirteenth  and  forty-sixth  sections  of  the  "  act  to 
establish  and  maintain  common  schools,"  passed  on  the  12th 
of  February,  1849,  define  the  qualifications  of  teachers,  and 
prescribe  the  manner  in  which  those  qualifications  shall  be 
ascertained;  and  the  seventy-sixth  section  provides 
that  "  no  teacher  shall  be  entitled  to  *any  portion  of  [^66] 
the  common  school  or  township  fund  who  shall  not, 
before  his  employment,  exhibit  to  the  school  directors  of 
the  district  in  which  he  proposes  to  teach  a  school,  a  certifi- 
cate of  qualification  obtained  under  the  provisions  of  sec- 
tion 13  or  section  46  hereof."  To  entitle  himself  to  any 
portion  of  the  school  funds,  a  teacher  must  obtain  the  requi- 
site certificate  of  qualification.  And  the  cortificate  must 
be  presented  to  the  school  directors  before  the  commence- 
ment of  the  school.  This  is  the  express  reqiirement  of  the 
statute.  The  directors  are  not  bound  to  examine  and  cer- 
tify tlie  schedule  of  a  teacher  who  fails  to  comply  with  this 
requisition.  Such  teacher  must  look  exclusively  to  the  sub- 
scribers for  compensation.  In  this  case  the  declaration  is 
clearly  defective.     It  fails  to  show  that  the  directors  are 
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guilty  of  any  breach  of  duty.  It  contains  no  averment 
that  the  plaintiff  procured  a  certificate  of  qualification  and 
exhibited  it  to  the  directors  prior  to  the  commencement  of 
the  school.  This  requirement  of  the  statute  is  a  condition 
precedent,  and  its  performance  ought  to  be  distinctly  al- 
leged in  the  declaration.  The  general  allegation,  that  the 
plaintiff  was  legally  qualified  to  teach  the  school,  is  not 
sufficient. 

The  judgment  is  aflBrmed. 

Judgment  affirmed. 


"William  Thomas,  Trustee  of  the  Bank  of  Illinois,  v.  James 

C.  Sloo  et  al. 

Appeal  from  Gallatin. 

Baxk  op  Illinois  —  Assignees —  Compromise. —  One  of  several,  nor  all 
the  assignees  in  conjunction,  appointed  to  wind  up  the  affairs  of  the 
Bank  of  Illinois,  is  or  are  authorized  to  make  a  compromise  with  any 
debtor  of  the  bank,  by  which  the  security  of  the  bank  or  the  trust 
fund  will  be  diminished,  unless  some  advantage  will  accrue  by  such 
compromise  to  the  creditors  of  the  bank. 

This  appeal  brings  before  the  court  the  record  of  two 
causes  which  were  consolidated,  and  in  the  circuit  court  a 
decree  was  entered  disposing  of  both.  On  the  10th  of 
March,  1847,  the  defendant  Sloo  executed  a  mortgage  to 
Albert  G.  Caldwell  and  Ebenezer  Z.  Ryan,  assignees  of  the 
Bank  of  Illinois,  convejnng  a  number  of  town  lots 
p67J  and  other  lots  of  land,  to  secure  *the  payment  of  two 
notes  of  the  same  date.  In  this  mortgage  the  wife 
of  Sloo  joined  and  relinquished  her  right  of  dower. 

On  the  6th  of  April,  1848,  Sloo  executed  a  mortgage  to 
C.  Pool  upon  several  tracts  of  land  and  town  lots,  upon 
which  judgment  was  obtained  in  June,  1850,  and  satisfac- 
tion thereof  obtained  by  a  sale  of  part  of  the  property, 
leaving  the  residue  undisposed  of  and  released  from  the 
operation  of  the  mortgage  and  judgment. 

On  the  13th  April,  18-18,  Sloo  executed  a  mortgage  to 
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Catharine  Forman  upon  several  tracts  of  land  to  secure  the 
payment  of  a  debt  previously  due. 

On  the  26th  August,  1848,  Sloo  executed  a  mortgage  to 
Albert  Gr.  Cakhvell  upon  two  lots  of  land  previously  mort- 
gaged to  said  Catharine  Forman,  to  secure  the  payment  of 
a  debt  due  Caldwell  in  his  own  right. 

On  the  3d  of  May,  1819,  Sloo  executed  a  mortgage  to 
James  Hoggins  upon  certain  personal  property,  to  secure 
the  pa\mient  of  a  debt  previously  due. 

On  the  same  3d  of  Mav,  Sloo  executed  a  second  mort- 
gage  to  said  Caldwell  and  Kyan,  as  assignees,  etc.,  further 
to  secure  the  payment  of  the  two  notes  of  10th  March, 
1847,  and  to  secure  several  other  sums  which  he  had  agreed 
to  pay  for  other  debtors  to  the  bank.  This  mortgage  covers 
the  land  previously  mortgaged  to  Forman  and  Caldwell, 
except  one  tract  mortgaged  to  Forman ;  together  with  a 
number  of  other  tracts  of  land  and  town  lots. 

On  the  same  dav  Sloo  executed  a  mortgage  to  James 
Hoggins  upon  the  lands  previously  mortgaged  to  Forman 
and  Caldwell,  except  one  lot  mortgaged  to  Forman.  He 
also  executed  a  mortgage  to  W.  &  C.  Fellows  &  Co.,  upon 
all  the  lands  and  lots  included  in  the  several  mortgages  to 
Forman,  Caldwell,  Hoggins,  and  the  assignees  of  the  bank, 
exce])t  also  one  tract  mortgaged  to  Forman.  These  three 
last-named  mortgages  were  all  acknowledged  and  filed  for 
record  at  the  same  time. 

On  the  19th  of  November,  a  writing  was  executed  by 
said  Caldwell  for  himself  and  Ryan,  as  assignees  of  the 
bank,  reciting  that  Sloo  was  indebted  to  the  said  assignees 
upon  the  two  notes  of  the  10th  of  March,  1847,  the  execu- 
tion of  the  mortgage  to  secure  the  payment  of  said  notes, 
his  liability  to  the  assignees  upon  two  other  claims,  and  his 
agreement  to  settle  the  liability  of  another  debtor  to  the 
bank,  and  that  "whereas  the  said  Sloo  proposes,  in  com- 
promise and  payment  and  discharge  of  said  liabilities,  to  sell 
and  convey  his  interest  in  the  lands  conveyed  by  said 
mortgage,  *and  whereas,  Judith  Sloo,  his  wife,  is  [*68] 
willing  to  join  in  a  conveyance :  Now  be  it  known 
that  the  said  A.  G.  Caldwell  and  E.  Z.  Ryan  do,  by  these 
presents,  agree  to  receive  the  said  lands  in  compromise  and 
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settlement  at  the  rate  and  appraisement  whicli  may  be  fixed 
by  John  Hall  and  John  Crawford ;  and  should  they  dis- 
agree, their  decision  to  be  determined  by  an  umpire,  to  be 
selected  by  them ;  it  being  understood  that  the  said  J.  C. 
Sloo,  and  Judith,  his  wife,  will  execute  a  deed  of  release,  so 
as  to  vest  in  the  assignees  of  the  bank,  being  A.  G.  Cald- 
well, E.  Z,  Ryan,  George  A.  Dunlap  and  David  A.  Smith, 
the  fee-simple  title  for  all  the  lands  mentioned  in  said  mort- 
gage. And  should  the  said  lands,  at  the  appraisement  fixed 
as  aforesaid,  exceed  the  amount  of  indebtedness  above 
mentioned,  then  such  portion  of  said  lands  as  the  appraisers 
may  designate  shall  be  reconveyed  to  the  said  Judith  Sloo." 
(Signed)  A.  G.  Caldwell,  [seal],  for  himself  and  E.  Z.  Eyan, 
assignees,  etc.  Upon  which  agreement,  on  the  1st  of  Oc- 
tober, 1851,  Ryan  indorsed,  "I  consent  to  the  foregoing 
arrangement  made  and  entered  into  by  A.  G.  Caldwell. 
E.  Z.  Ryan,  assignee,  etc." 

On  the  6tli  of  January,  1850,  the  said  James  C.  Sloo  exe- 
cuted a  mortgage  to  Michael  K.  Lawlor  upon  several  of 
the  lots  of  land  conveyed  by  the  second  mortgage  to  the 
assignees  of  the  bank,  to  indemnify  said  Lawlor  against 
loss  or  damage  in  consequence  of  his  being  security  for  said 
Sloo  on  an  administration  bond. 

At  the  December  term,  1850,  of  the  circuit  court  of  the 
United  States  for  the  district  of  Illinois,  upon  bill  in  chan- 
cery filed  by  the  Bank  of  the  State  of  Missouri,  on  the  part 
of  that  bank  and  all  other  creditors  of  the  Bank  of  Illinois, 
against  the  assignees  of  said  last-named  bank,  a  decree  was 
entered  appointing  trustees  "  to  take  charge  of,  and  to  exe- 
cute the  trusts  created  and  existing  under  and  by  virtue  of 
the  acts  of  the  legislature,  in  relation  to  the  liquidation  and 
finally  closing  the  affairs  of  the  Bank  of  Illinois,  in  the 
place  and  stead  of  the  assignees."  Of  the  trustees  ap- 
pointed by  said  court,  A.  G.  Caldwell  alone  acted,  and  he 
having  departed  this  life,  at  the  July  term,  1851,  of  said 
United  States  court,  William  Thomas  was  appointed  sole 
trustee  of  said  bank.  ' 

On  the  29th  of  October,  1851,  the  surviving  assignees  of 
the  bank,  by  their  deed  and  power  of  attorney,  conveyed 
to  said  Thomas  as  trustee,  etc.,  all  of  the  estate,  rights, 
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credits  and  effects  of  the  said  bank,  and  vested  him  with 
power  to  use  their  names  when  necessary  in  the  collection 
of  debts. 

On  the   31st  of  October,  1851,  Hall  and   Crawford  ap- 
praised the  lands,  which,  by  the  before  recited  agreement, 
were  to  be  conveyed  to  the  assignees,  at  $15,704.15. 
They  estimated  *the  liabilities  of  Sloo  to  the  bank  at  [-69] 
$10,604.15,  and  designated  lands  and  lots  to  be  re- 
conveyed  to  the  said  Judith  Sloo,  valued  at  $5,100. 

On  the  27th  of  December,  1851,  Sloo  and  wife  notified 
Thomas,  the  trustee,  of  the  foregoing  appraisement,  pro- 
posed to  execute  a  release  so  as  to  vest  the  fee-simple  title 
to  the  lands  in  him,  and  requested  him  to  reconvey  to  Judith 
Sloo  the  lands  designated  by  the  said  appraisers,  which  the 
said  Thomas  refused  to  do. 

In  June,  1849,  Lawlor  obtained  a  judgment  on  his  mort- 
gage; in  June,  1850,  W.  &  C.  Fellows  &  Co.  recovered  a 
judgment  on  their  mortgage;  in  "September,  1851,  James 
Hoggins  obtained  a  decree  upon  his  mortgage;  in  July, 
1852,  Catharine  Forman  obtained  a  decree  upon  her  mort- 
gage. Neither  the  assignees  or  trustees  of  the  bank  had 
any  notice  of  or  were  made  parties  to  the  proceedings  by 
Fellows  &  Co.,  Hoggins  or  Forman. 

On  the  5th  of  December,  1851,  Thomas  filed  a  bill  in 
chancery  against  Sloo  and  wife,  and  numerous  judgment 
creditors,  praying  a  foreclosure  of  the  two  mortgages  to  the 
assignees,  and  a  sale  of  the  property,  to  pay  the  notes  se- 
cured by  the  first  mortgage, —  omitting  to  make  the  other 
mortgagees,  hereinbefore  named,  parties. 

On  the  21st  of  May,  1852,  the  said  James  C.  Sloo  and 
wife  filed  their  bill  against  said  Thomas,  as  trustee,  to  com- 
pel him  to  execute  the  agreement  of  compromise  made,  as 
alleged,  with  Caldwell  and  Ryan;  to  this  bill  Thomas 
answered,  admitting  that  he  had  refused  to  execute  the 
agreement  of  compromise,  and  insisting  that  he  was  not 
bound  to  do  so,  because  said  agreement  was  made  by  Cald- 
well alone,  without  the  knowledge  or  co-operation  of  any 
of  the  other  assignees,  and  that  Caldwell  had  no  right  to 
make  such  agreement;  because  the  agreement  was  made 
without  anv  consideration,  and  because  the  whole  of  the 
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property  referred  to  in  said  agreement  would  not  probably 
sell  for  one-half  of  the  amount  due  the  bank. 

At  the  December  term,  1852,  of  the  Gallatin  circuit 
court,  Thomas  filed  an  amended  bill,  making  the  mort- 
gagees hereinbefore  named  and  John  E.  Hall  parties  to  the 
suit.  The  two  causes  being  prepared  for  hearing  upon  bills, 
answers,  replications  and  exhibits,  at  the  October  term, 
1853,  of  the  Gallatin  circuit  court,  S.  S.  Marshall,  judge, 
presiding,  the  cases  were  consolidated  and  a  pro  forma 
decree  was  entered,  from  which  an  appeal  was  allowed,  and 
is  prosecuted  to  this  court  by  Thomas,  the  trustee. 

[*T0]       "Wm.  Thomas,  for  appellant.     *J.  A.  McCleenand 
and  ]^.  L.  Freeman,  for  appellees. 

Caton,  J.  The  important  question  in  these  cases  is 
whether  the  contract  or  compromise  made  between  Cald- 
well and  Sloo  and  wife  is  valid  and  binding,  and  such  a  one 
as  a  court  of  chancery  will  enforce.  We  think  it  is  not,  for 
several  reasons.  The  law  authorized  Caldwell  and  Ryan  to 
compromise  the  debts  due  the  banks  at  Shawneetpwn  and 
Laurence ville,  but  it  did  not  authorize  either  one  of  them  to 
do  it  alone.  It  was  the  design  of  the  law  that  those  who 
were  interested  in  the  collection  of  the  debts  of  the  bank 
should  have  the  benefit  of  the  united  judgments  of  those 
two  assignees  in  any  compromise  of  a  debt  which  should  be 
made.  Without  this  no  compromise  could  be  valid  and 
binding.  It  was  not  enough  that  one  of  the  assignees 
should  authorize  the  other  to  compromise  debts  and  to  sign 
his  name  to  the  composition  agreement.  If  such  an  arrange- 
ment were  tolerated,  the  cestids  que  trust  Avould  have  the 
benefit  of  the  judgment  and  discretion  of  but  one,  while 
they  are  only  bound  by  compromises  made  by  both.  The 
mere  name  of  the  other  trustee  signed  to  the  agreement  by 
the  one  who  makes  it  can  not  help  the  case.  It  was  not  the 
mere  name  of  Ryan  to  which  the  parties  interested  were 
entitled,  but  his  judgment  and  financial  skill.  This  was  a 
power  which  he  could  not  delegate  either  to  his  consignee 
or  to  any  other  person. 

We  have  carefully  examined  the  evidence  in  this  case, 
and  are  entirely  satisfied  that  Ryan  never  took  part  in  this 
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agreement  of  compromise,  or  exercised  his  judgment  upon 
it,  until  the  1st  of  October,  1851,  when  he  indorsed  his  ap- 
proval upon  it.  The  whole  negotiation  had  been  conducted 
by  Caldwell  under  the  authority  given  him  by  Ryan  for 
that  purpose ;  that  he  alone  made  and  executed  the  agree- 
ment on  behalf  of  himself  and  Ryan.  Indeed  such  is  the 
pur|3ort  of  the  agreement  upon  its  face.  In  that  way  and 
in  that  alone  was  the  agreement  made  and  executed,  with 
the  consent  and  approbation  of  Ryan.  At  the  time  that 
Ryan  did  exercise  his  judgment  upon  it  and  actually  be- 
came a  party  to  it,  which  was  on  the  1st  of  October,  1851, 
by  the  decree  of  the  circuit  court  of  the  United  States  and 
the  act  of  the  legislature  of  the  15th  of  February,  1851,  he 
had  been  superseded  in  this  trust.  As  the  agreement  of 
compromise  was  not  made  in  pursuance  of  the  authority 
vested  in  the  assignees  of  the  bank,  the  court  should  not 
have  recognized  or  enforced  it. 

But  even  if  it  liad  been  well  executed,  we  think  its  terras 
are  such  as  a  court  of  equity  should  not  enforce.  It 
is  true  the  ^assignees  were  authorized  to  compromise  [*T1] 
debts  due  the  bank;  but  in  exercising  this  power  they 
acted  not  in  their  own  right  but  as  trustees;  and  the  courts 
will  not  enforce  the  specific  performance  of  an  agreement' 
of  a  trustee  against  the  cestui  que  trust,  although  the  agree- 
ment may  have  been  made  within  the  literal  scope  of  the 
authority  vested  in  the  trustee,  where  it  is  manifest  that 
the  authority  has  been  abused.  Here  was  a  large  debt 
secured  by  mortgage  upon  a  large  amount  of  property. 
Under  the  agreement  of  compromise,  the  assignees  of  the 
bank  are  to  take  a  part  of  the  property  mortgaged,  in  dis- 
charge of  the  whole  debt,  and  to  release  the  balance, 
amounting  to  over  $5,000  in  value,  according  to  the  esti- 
mate of  appraisers.  It  was  the  duty  of  the  assignees  to 
collect  the  debts  due  the  bank,  and  not  to  undertake  to 
speculate  in  real  estate.  In  that  view  of  their  duty,  it  is 
manifest  from  the  first  inspection  of  the  agreement  that  it 
could  not  further  the  collection  of  the  debt,  but  might  very 
probably  result  in  the  loss  of  a  part  of  it.  At  least,  it 
amounted  to  a  release  of  a  part  of  the  security  without  any 
corresponding  benefit  or  consideration.  Before  the  agree- 
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ment  was  made,  the  assignees  were  entitled  to  have  the 
whole  property  sold,  and  the  proceeds  applied  in  satisfac- 
tion of  the  debt.  Under  the  agreement,  if  valid,  they  could 
only  realize  the  value  of  a  part  of  it,  without  any  possi- 
bility that  the  part  not  realized  would  bring  any  more  than 
as  if  the  agreement  of  compromise  had  not  been  made. 
"Where,  then,  was  the  possible  benefit  to  the  trust  fund  from 
the  compromise,  while  there  is  no  difficulty  in  pointing  out 
the  probable  loss  ?  We  do  not  hesitate  to  say  that  this  was 
not  such  a  compromise  as  was  contemplated  by  the  law, 
which  authorized  them  to  make  compromises.  The  design 
was  to  authorize  them  to  recover  a  part  of  a  debt  and  to 
-release  the  whole,  where  the  debt  was  not  secured;  but  it 
was  certainly  intended  that  there  should  be  a  consideration 
for  this  entire  release  by  the  security,  as  payment  of  a 
greater  amount  of  the  debt  than  was  already  secured.  The 
very  idea  of  a  compromise  suggests  an  advantage  to  be  de- 
rived to  the  creditor,  more  than  he  is  supposed  to  have  the 
means  of  enforcing,  in  consideration  of  his  extinguishing 
the  whole  debt.  It  is  reasonably  supposed  that  a  debtor 
will  make  an  extra  effort  through  his  friends  or  otherwise 
to  pay  a  greater  proportion  of  a  debt  than  the  creditor  is 
sure  of  collecting,  in  consideration  that  the  balance  of  the 
debt  not  paid  shall  be  extinguished,  so  that  it  can  not  embar- 
rass him  in  the  future.  The  release  of  the  equity  of  re- 
demption to  a  part  of  the  land  mentioned  in  the  mortgages 
did  not  make  them  more  valuable  or  more  salable  than  thev 
were  before,  and  the  trustees  were  entitled  to  have 
[*72]  *them  sold,  and  their  full  value  applied  upon  the 
debt,  as  well  before  as  after  the  compromise. 
Where,  then,  was  the  justice  in,  or  justification  for,  the 
release  of  $5,000  worth  of  the  security?  It  could  not  be  in 
the  release  of  dower  which  was  to  accompany  the  release  of 
the  equity  of  redemption,  for  the  wife  of  the  mortgagor 
had  joined  in  the  execution  of  the  mortgage,  and  the  title 
to  be  derived  under  a  foreclosure  of  the  mortgage  was  every 
whit  as  good  as  it  could  be  under  a  voluntary  release  of  the 
equity  of  redemption.  We  do  not  hesitate  to  say  that  this 
agreement,  had  it  been  executed  with  all  formality,  is  not 
such  an  agreement  as  a  court  of  equity  should  enforce. 
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"We  were  asked  to  enter  a  final  decree  in  this  court ;  but 
we  think  that  in  cases  of  this  kind,  where  something  has  to 
be  done  in  execution  of  the  decree,  as  in  foreclosure  of  a 
mortgage,  that  the  more  convenient  practice  is  to  remand 
the  suit  with  instructions  to  the  circuit  court  to  enter  a  de- 
cree in  conformity  to  the  views  of  this  court,  and  see  that 
it  is  duly  executed.  Such  will  be  the  course  pursued  in, this 
case.  The  decree  of  the  circuit  court  must  be  reversed  and 
the  suit  remanded,  Avith  directions  to  the  circuit  court  to 
enter  a  decree  setting  aside  the  agreement  of  compromise, 
and  foreclosing  the  bank  mortgages,  taking  care  to  preserve 
the  equities  of  prior  incumbrancers  where  such  exist.  It  is 
hardly  necessary  to  state  that  in  reference  to  the  three 
mort(i:ao:es  which  are  averred  to  have  been  executed  and 
recorded,  or  filed  for  record  simultaneously,  the  proceeds  of 
the  mortgaged  premises  should  be  distributed  pro  rata. 

Decree  reversed. 


James  B.  Hinde  et   al.   and   James  B.  Hiistde   and   Jacob 
Leshee  et  al.  v.  The  Wabash  ^Navigation  Company. 

Error  to  Wabash. 

Navigation  co^rPAXY  —  Construction  of  charter —  Compensation  for 
materials  taken. — Wliere  tlie  charter  of  a  navigation  company  author- 
ized them  to  enter  upon  the  lands  adjoining  tlie  work  to  be  constructed, 
and  take  material  therefrom,  leaving  the  owner  of  the  land  to  apply- 
to  the  circuit  court  for  an  assessment  of  damages,  the  owner  of 
material  taken  by  contractors  in  the  employ  of  the  *conipany,  [*73] 
under  the  provisions  of  the  charter  which  is  applied  to  the  works 
to  be  constructed,  may  recover  compensation  from  the  company  for 
the  material  so  taken.       ' 

In  these  cases,  similar  proceedings  were  taken  to  recover 
damages,  by  assessment,  for  certain  timber  and  material 
taken  and  used  by  the  defendants  in  error,  the  property  of 
the  plaintiffs  in  error.  The  defendants  in  error  pleaded  that 
a  portion  of  the  material  for  which  compensation  was  sought 
was  taken  and  used  by  Samuel  and  Isaac  Culbertson,  who 

Cited:  20  lU.  388;  25  111.  438  [370];  49  111.  479;  63  111.  546;  66  111.  321; 
83  III.  449;  85  lU.  373. 
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were  contractors  with  the  defendants  in  error  for  the  con- 
struction of  the  dam  and  lock  about  which  the  material  had 
been  used,  and  that  any  entry  upon  the  lands  in  question, 
by  the  said  Culbertsons,  was  unauthorized  by  the  terms  of 
the  contract  between  them  and  the  defendants  in  error.  A 
portion  of  the  material  used  had  been  taken  by  the  defend- 
ants after  the  contract  with  the  Culbertsons  had  been 
declared  abandoned.  Commissioners  were  appointed,  who 
assessed  the  damages  in  separate  items,  distinguishing  be- 
tween that  done  by  the  defendants  and  that  done  by  the 
Culbertsons,  as  contractors.  The  circuit  court,  on  the  re- 
port of  the  commissioners,  confirmed  only  so  much  of  it  as 
awarded  damages  for  the  material  taken  by  the  defendants, 
rejecting  the  damages  assessed  for  the  period  when  the  Cul- 
bertsons were  contractors. 

These  causes  were  heard  before  S.  S.  Maeshall,  judge,  at 
August  term,  1852,  of  the  "Wabash  circuit  court. 

C.  Constable,  for  plaintijffs  in  error.  W.  H.  Undeewood 
and  RoBEETs,  for  defendants  in  error. 

Caton,  J.  The  precise  question  raised  in  these  cases  was 
argued  and  decided  at  the  last  term  of  this  court  in  this 
division,  in  the  case  of  Lesher  v.  the  same  defendants.  But 
as  the  question  was  a  new  one,  and  of  considerable  impor- 
tance, in  view  of  the  many  works  of  internal  improvements 
which  are  in  progress  in  this  state  under  charters  in  some 
respects  similar  to  the  one  presented  in  this  case,  we  thought 

it  proper  to  allow  the  question  to  be  again  argued,  that  it 
might  be  again  carefully  considered.  It  has  been  thus  con- 
sidered, and  we  are  still  of  opinion  that  it  was  properly 
decided. 

It  is  .true  that  a  contractor  is  not,  in  all  cases  and  for  all 
purposes,  to  be  considered  the  servant  of  the  principal  or 
employer,  so  as  to  subject  the  latter  to  liability  for  his  tor- 
tious acts ;  and  this  is  generally  the  case  where  the 
[""74]  contract  is  in  reference  to  *the  management  of  per- 
sonal property.  If  I  hire  a  drover  to  drive  a  drove 
of  cattle  to  market  for  me,  and  in  the  execution  of  his  con- 
tract he  or  his  servants  commit  a  trespass,  or  allow  the  cat- 
tle to  commit  a  trespass,  I  am  not  liable ;  a  different  rule, 
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however,  has  been  recognized  by  high  authority,  where  the 
contract  is  to  be  performed  upon  fixed  and  immovable  prop- 
erty. Thus  in  the  case  of  Sh/e  v.  Edgely,  6  Esp.  6,  the  owner 
of  premises  contracted  with  a  bricklayer  to  make  a  sewer, 
which  the  latter  negligently  left  open,  in  consequence  of 
which  the  plaintiff  fell  in  and  broke  his  leg;  and  the  owner 
was  held  responsible  for  this  negligence  of  the  contractor. 
In  Bush  V.  Steinman,  1  Bos.  &  Pull.  404,  the  owner  of  a 
house  contracted  with  a  surveyor  to  make  certain  improve- 
ments for  a  stipulated  price.  The  surveyor  sublet  the  whole 
contract  to  a  carpenter.  The  carpenter  contracted  with  a 
bricklayer  to  do  a  part  of  the  work,  and  the  bricklayer  con- 
tracted with  a  lime-burner  to  furnish  the  lime.  The  servant 
of  the  lime-burner  placed  the  lime  in  the  road  near  the  prem- 
ises, by  which  the  plaintiff  was  injured;  and  it  was  held, 
after  much  consideration,  that  the  owner  of  the  house  was 
liable  for  this  tortious  act  of  the  servant  of  the  fourth  sub- 
contractor. These  cases  were  referred  to  by  Littledale,  J., 
in  the  celebrated  case  of  Laugher  v.  Pointer^  5  Barn.  &  Ores. 
547,  where  he  points  out  the  distinction  between  the  acts 
of  contractors,  where  the  contracts  are  made  in  reference  to 
or  are  connected  with  fixed  and  immovable  property,  and 
where  they  relate  to  personal  or  movable  property.  That 
was  a  case  where  the  owner  of  a  carriage  hired  a  stable- 
keeper  to  furnish  him  for*  a  day  vrith  horses  and  a  driver, 
and  through  the  carelessness  of  the  driver  the  plaintiff  was 
injured,  and  the  court  was  equally  divided  as  to  the  liability 
of  the  owner  of  the  carriage.  That  case  was  considered  in 
1826.  In  1840  that  precise  question  was  again  up  in  the 
case  of  Qicarman  v.  Burnett,  6  Meeson  &  Welsby,  499,  when 
the  court  unanimously  decided  that  the  owners  of  the  car- 
riasre  were  not  liable  for  the  carelessness  of  the  driver.  In 
that  case,  Parke,  B.,  w^ho  delivered  the  opinion  of  the  court, 
referred  to  the  two  first  cases  with  approbation.  He  said : 
"  It  is  true  that  there  are  cases  —  for  instance  that  of  Bush 
V.  Steinman,  Slye  v.  Edgely,  and  others,  perhaps  among  them 
may  be  classed  the  recent  case  of  Randleson  v.  Murray,  8  Ad. 
&  Ell.  109  —  in  which  the  occupiers  of  land  or  buildings  have 
been  held  responsible  for  acts  of  others  than  their  servants, 
done  upon  or  near  or  in  respect  of  their  property.     But  these 
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cases  are  well  distinguished  by  my  brother  Littledale,  in  his 

very  able  judgment  in  Laugher  v.  Pointer^ 
[*75]  *Again,  in  1842,  in  the  case  of  Rapson  v.  dibit, 
9  Mees.  &  Wels.  V09,  the  same  cases  were  referred  to, 
and  the  distinction  again  approved  by  the  court,  who  quote 
from  the  opinion  of  Littledale  as  follows :  "  The  rule  of  law 
may  be  that,  in  all  cases  where  a  man  is  in  possession  of 
fixed  property,  he  must  take  care  that  his  property  is  so 
used  and  managed  that  other  persons  are  not  injured,  and 
that  whether  his  property  be  managed  by  his  own  immedi- 
ate servants,  or  by  contractors  or  their  servants.  The  in- 
juries done  upon  land  or  buildings  are  in  the  nature  of 
nuisances,  for  wdiich  the  occupier  ought  to  be  chargeable 
when  occasioned  by  any  acts  of  persons  whom  he  brings 
upon  the  premises.  The  use  of  the  premises  is  confined  by 
the  law  to  himself,  and  he  should  take  care  not  to  bring  any 
persons  there  who  do  any  mischief  to  others." 

Thus  we  see  that  cases  are  not  wanting  to  maintain,  upon 
common  law  principles,  the  liability  of  the  navigation  com- 
pany, who  are  the  owners  of  the  improvement,  for  the  tor- 
tious acts  of  the  contractors  done  in  the  execution  of  their 
contract,  and  near  to  and  in  respect  of  the  company's  prem- 
ises. Here  the  timber  cut  was  immediately  adjoining  the 
works  of  the  company,  and  was  placed  upon  and  attached 
to  them,  and  directly  enhanced  their  value.  But,  beyond 
this,  the  entire  work  was  executed  under  the  immediate 
supervision  of  the  engineer  of  the  company,  wdiich  gave  at 
least  the  apparent  sanction  of  the  company  to  the  acts  of 
the  contractors.  •!  have  referred  to  these  few  cases  to  show 
that  the  liability  of  the  company  might  be  maintained  upon 
common  law  authority,  but  without  the  intention  of  placing 
our  decision  upon  that  ground.  Indeed,  these  are  not  com- 
mon law  actions  to  recover  damages,  but  they  are  special 
proceedings  under  the  charter  of  the  company,  and  they 
can  not  be  sustained  unless  the  liability  is  created  by  the 
charter. 

By  the  charter,  as  was  stated  in. our  former  decision, 
Lesher  v.  Wabash  Navigation  Company,  14  111.  85,  the  com- 
pany might  enter  upon  the  lands  adjoining  to  their  workn 
and  talie  therefrom  necessary  materials,  and  the  owner  or 
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the  land  might  file  his  petition  in  the  circuit  court  to  have 
appraisers  appointed  to  assess  his  damages,  for  which  the 
owner  was  entitled  to  a  judgment  against  the  corporation. 
It  is  unnecessary  now  to  inquire  whether  the  legislature  could 
authorize  the  corporation  to  enter  upon  the  land  of  individ- 
uals and  take  therefrom  material,  which  was  required  for 
the  work,  without  first  making  compensation  to  the  owner ; 
at  least  none  but  the  owner  could  object  to  the  exercise  of 
such  power,  and  when  he  allows  his  property  to  be 
taken  for  the  use  of  the  work  without  objecting  *that  [*T6] 
the  authority  was  unlawfully  conferred  upon  the 
company,  he  may  seek  his  remedy  in  the  mode  provided  in 
the  charter  which  professes  to  give  the  right.  The  ques- 
tion, then,  arises  upon  the  provisions  of  the  charter.  By 
the  charter,  the  company  was  authorized  to  take  this  timber 
for  the  use  of  the  work,  and  when  taken  the  owner  might 
seek  his  remedy  under  this  proceeding.  The  company  was 
not  required  by  the  charter  to  ask  his  consent,  nor  was  he 
bound  to  forbid  them  in  order  to  secure  his  remedy.  The 
timber  was  taken  by  those  who  were  in  the  employ  of  the 
company,  and  put  into  the  works  of  the  company,  as 
the  charter  authorized.  We  are  still  of  opinion  that  the 
owner  had  the  right  to  consider  this  as  done  by  the  com- 
pany, in  the  exercise  of  the  right  conferred  by  the  charter. 
Although  contractors,  they  were,  when  exercising  the  rights 
conferred  by  the  charter,  the  agents  or  servants  of  the  com- 
pany ;  although  they  might  not  be  the  servants  of  the  com- 
pany so  as  to  render  the  corporation  liable  for  their  acts 
whenever  they  Avent  beyond  the  provisions  of  the  charter, 
and  performed  acts  which  were  not  done  in  the  exercise  of 
the  powers  conferred  upon  the  company  by  the  charter. 
The  same  provision  applies  to  damages  done  to  land  by 
excavations  for,  or  the  erection  of,  the  locks  or  dams  upon 
the  land  of  an  individual.  Suppose  this  claim  were  made 
for  the  value  of  the  land  upon  which  a  lock  had  been  built 
by  these  contractors.  In  occupying  the  ground  for  the 
lock  the  contractors  were  certainly  the  agents  of  the  com- 
pany, and  yet  the  same  clause  of  the  charter  which  author- 
ized them  to  occupy  the  ground  for  the  lock  also  authorized 
them  to  take  this  timber.     The  same  law  which  required 
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the  owner  to  submit  to,  and  authorized  the  contractors  to 
do,  one  of  those  acts  also  required  him  to  submit  to  the 
other,  and  provided  for  the  same  mode  of  redress.  If  the 
contractors  were  authorized  to  do  one  act,  they  were  equally 
authorized  to  do  the  other,  and  the  owner  had  just  as  much 
reason  to  suppose  that  one  was  done  under  the  charter  as 
the  other.  Suppose  a  railroad  company  is  authorized  to 
condemn  the  right  of  way  one  hundred  feet  wide  across  my 
land,  and  before  condemnation  the  engineer  goes  on  and 
lays  out  the  track  of  a  proper  width,  and  for  an  embank- 
ment four  feet  high,  and  under  those  specifications  a  contract 
is  let,  without  any  provision  in  it  as  to  where  the  earth  is  to  be 
procured  for  the  embankment,  and  the  contractor  excavates 
the  adjoining  land  within  the  hundred  feet  to  make  the  em- 
bankment, shall  I  be  told  by  the  company  that  they  only 
want  the  right  of  way  upon  which  the  embankment  is  actually 
made,  and  be  turned  round  to  an  irresponsible  contractor 

for  the  damage  done  by  digging  up  my  soil,  although 
[*77]  *when  I  saw  it  done  I  knew  the  company  had  the 

right  to  take  that  very  soil  for  that  very  purpose, 
whether  I  willed  it  or  not,  and  that  their  charter  compelled 
them  to  pay  me  for  it.  If  it  be  said  that  custom  has  cre- 
ated an  implied  understanding,  in  such  a  case,  that  the  com- 
pany and  not  the  contractor  shall  furnish  the  earth  with 
which  to  make  the  embankment,  my  neighbor,  whose  rock 
were  taken  from  his  quarry  within  the  hundred  feet  by  a 
contractor  to  construct  a  bridge,  would  feel  it  very  unjust 
that  his  rights  were  not  equally  protected.  The  company 
have  the  right  of  determining  who  shall  go  upon  their 
works,  and  for  them  exercise  the  rights  conferred  upon 
them ;  and,  as  between  themselves  and  the  contractor,  may 
make  such  arrangements  as  they  please,  while  the  owner  of 
the  land,  who  may  be  injured  by  it,  is  perfectly  powerless 
and  hable  to  be  intruded  upon  by  any  one  whom  the  com- 
pany sees  fit  to  send  to  do  the  work,  and  it  is  but  just  and 
right  that  whoever  does  that  work  as  authorized  to  be  done 
b}''  the  charter  should  be  held  to  be  the  agent  of  the  com- 
pany for  that  purpose,  es]3ecially  when  done  on  or  near  the 
visible  possessions  of  the  company.  For  acts  done  at  a  dis- 
tance from  the  visible  works  of  the  company  or  line  of  the 
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road,  and  where  the  owner  of  the  property  taken  might 
not  reasonably  sii])pose  that  it  was  taken  under  the  provis- 
ions of  the  charter  authorizing  it  to  be  taken,  a  different 
rule  of  responsibility  most  likely  should  prevail;  but  when 
done  upon  or  near  the  work  authorized  to  be  constructed, 
and  the  property  taken  is  such  as  the  charter  authorizes  the 
company  to  take,  those  who  take  it  for  the  execution  of  the 
work  should  be  held  to  take  it  under  the  charter,  and  to  be 
the  servants  or  the  agents  of  the  company,  unless  the  owner 
is  notified  to  the  contrary,  that  he  may  timely  seek  other 
means  for  protecting  his  interests.  If  there  be  a  propriety 
in  holding  the  owner  of  premises  responsible  for  the  tor- 
tious acts  of  the  contractor,  while  engaged  in  fulfilling  his 
contract  upon  or  near  or  in  respect  of  the  premises,  how 
much  greater  the  propriety  of  holding  the  owner  responsi- 
ble for  those  acts  of  the  contractor  in  the  execution  of  his 
work,  which  the  owner  was  authorized  to  do  by  special  leg- 
islation, in  order  to  enable  him  to  do  that  very  work.  We 
are  still  weU  satisfied  that  the  owners  of  the  premises  were 
justified  in  presuming,  when  they  saw  this  timber  taken  by 
those  in  the  employ  of  the  company  and  placed  in  their 
works,  that  it  was  taken  under  the  authority  conferred  by 
their  charter,  and  that  he  might  seek  his  remedy  against 
them  in  the  mode  provided  by  the  charter.  The  work  was 
executed  by  the  contractors  under  the  immediate  supervis- 
ion and  direction  of  the  engineer  of  the  company,  who  must 
have  been  aware  of  the  ])ro visions  of  the  charter 
authorizing  the  lumber  to  *be  taken,  and  cognizant  [*78] 
of  the  fact  that  it  was  being  taken ;  and  had  it  not 
been  the  design  of  the  company  to  see  them  paid  for  it,  it 
Avas  his  duty  to  give  notice  that  it  was  not  taken  under  the 
authority  conferred  by  the  charter,  that  the  parties  inter- 
ested might  at  once  put  a  stop  to  the  trespass,  or  otherwise 
provide  for  their  security.  This  rule,  we  are  satisfied,  will 
better  promote  the  interest  of  companies  constructing  pub- 
lic works  under  similar  charters,  as  well  as  the  owners  of 
land  or  material  taken  for  the  use  of  the  works.  A  differ- 
ent rule  would  at  once  compel  every  proprietor  of  land  or 
material  Avanted  for  such  purposes,  to  resist  the  appropria- 
tion until  he  had  secured  his  compens^ion,  no  matter  how 
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favorably  inclined  he  might  be  to  promote  the  progress  of 
the  work.  The  judgment  of  the  circuit  court  must  be  re- 
versed, and  judgments  entered  in  this  court  for  the  value  of 
the  lumber  taken,  as  shown  by  the  agreed  case. 

Judgment  reversed. 


William  Scofield  v.  John  Bessenden  and  James  Keuner. 

Error  to  Edwards. 

Sheriff's  sale  —  Payment  in  depreciated pa^er  —  Bedeiyiption. — ^Where 
depreciated  bank  paper  is  received  of  a  purchaser  at  a  sheriff's  sale, 
by  order  of  the  plaintiff  in  execution,  it  is  received  as  so  much  money ; 
and  neither  the  judgment  debtor  nor  a  subsequent  judgment  creditor 
can  redeem  by  paying  the  cash  value  of  the  depreciated  paper,  but 
he  must  pay  the  full  amount,  as  it  was  received  of  the  purchaser. 

This  suit  was  heard  at  the  April  term,  1852,  of  the  Ed- 
wards circuit  court,  by  S.  S.  Marshall,  judge,  who  dissolved 
a  preliminary  injunction  which  had  been  granted,  and  dis-- 
missed  the  bill. 

The  bid  of  Bessenden  was  $1,000 ;  the  tender  of  Scofield, 
as  judgment  creditor,  to  the  sheriff,  was  for  $6Y5. 

The  statement  of  the  case  is  sufficiently  made  in  the 
opinion  of  the  court. 

W.  H.  Underwood  and  R.  F.  Wingate,  for  plaintiff  in 
error.     C,  Constable,  for  the  defendants  in  error. 

[*Y9]  *Caton,  J.  The  banlv  obtained  a  judgment  against 
Pickering,  upon  which  his  lands  were  sold  to  Bes- 
senden, who  paid  the  amount  of  his  bid  in  the  bills  of  the 
bank,  at  their  nominal  value,  the  bills  being  at  that  time 
uncurrent.  From  this  sale  the  judgment  debtor  never 
redeemed.  Subsequently  Scofield  obtained  a  judgment 
against  Pickering,  and  before  the  expiration  of  the  fifteen 
months  applied  to  the  sheriff  to  redeem  from  the  sale  as  a 
judgment  creditor  of  Pickering,  and  for  that  purpose  ten- 
dered to  the  sheriff  in  cash  the  value  of  the  notes  of  the 
bank  which  had  been  paid  by  Bessenden  upon  his  purchase, 
with  ten  per  cent,  interest.  At  the  time  of  the  sheriff's 
sale,  it  was  openly  »i'oclaimed  by  him  that  the  notes  of  the 
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bank  would  be  taken  for  the  land.  The  sheriff  refused  to 
accept  the  complainant's  tender  as  a  redemption  of  the 
premises,  and  this  bill  is  filed  to  compel  him  to  do  so. 

Our  statute  gives  the  judgment  creditor  the  right  to  re- 
deem by  paying  "  the  sum  of  money  which  may  have  been 
paid  on  the  purchase  thereof,  or  the  amount  given  or  bid  is 
purchased  by  the  plaintiff  in  the  execution,"  etc.  The 
question  is,  What  was  the  sum  of  money  paid  on  this  pur- 
chase? The  purchaser  paid  $1,000  in  the  bills  of  the  bank. 
One  thing  seems  clear :  that  he  either  paid  this  amount  in 
money,  or  he  paid  no  money  at  all.  The  bills  were  either 
received  as  money  or  as  property.  If  they  Avere  received 
by  the  plaintiff  in  execution  as  so  much  money,  then  that 
amount  of  money  was  paid  on  the  purchase.  They  were 
not  paid  or  received  as  S600  in  money,  which  was  their 
actual  cash  value  in  the  market.  It  was  the  right  and  the 
duty  of  the  bank  to  receive  its  own  bills  as  cash,  at  their 
nominal  value.  It  was  the  right  of  the  judgment  debtor 
to  have  paid  off  the  judgment  in  the  bills  of  the  bank  at 
their  nominal  value.  This  payment  was,  as  to  both  the 
judgment  creditor  and  the  judgment  debtor,  a  payment  of 
so  much  cash;  for  the  judgment  was  satisfied  to  that 
amount.  The  judgment  creditor  could  not  have  been  com- 
pelled to  haA^e  taken  $600  in  specie  in  satisfaction  of  this 
bid,  nor  anything  less  than  the  $1,000.  Had  the  purchaser 
not  been  able  to  pay  the  bid  in  the  bills  of  the  bank,  he 
would  have  been  obliged  to  have  paid  the  whole  amount  of 
the  bid  in  specie.  ISTearly  all  our  paper  circulation  at  that 
time  was  at  a  greater  or  less  discount,  and  the  bank  might, 
if  she  had  seen  proper,  have  received  other  paper  money  in 
satisfaction  of  the  bid,  and  had  she  done  so,  could  a  re- 
deeming judgment  creditor  have  compelled  the  purchaser 
to  receive  less  in  cash  than  he  had  paid  in  currency,  Avhich 
was  received  as  cash?  If  this  judgment  creditor  has 
a  right  to  ^redeem  by  paying  $600  and  interest,  the  [*80] 
judgment  debtor  had  the  same  right  during  the  twelve 
months,  and  thus  he  might  have  paid  $1,000  of  the  judg-. 
ment  Avith  but  $600  in  money. 

But  the  statute  does  not  contemplate  any  such  depreciated, 
redemption.     The  cash  value  of  this  paper  was  a  question 
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of  fact  and  open  to  controversy,  and  the  law  has  furnished 
the  sheriff  no  means  of  tr3ang  this  question  of  fact  so  as 
to  be  binding  on  the  parties  and  protect  himself.  If  he  is 
obliged  to  receive  the  cash  value  of  the  paper  as  a  redemp- 
tion, then  the  purchaser  was  obliged  to  receive  the  same  of 
him,  but  the  purchaser  might  have  insisted  that  the  paper 
Avas  worth  more  than  the  sheriff  had  supposed  and  had 
accepted,  and  if,  upon  a  trial  between  the  purchaser  and 
the  sheriff,  a  jury  had  found  such  to  be  the  case,  to  say  the 
least  of  it,  the  sheriff  must  have  sustained  the  loss.  So,  on 
the  other  hand,  had  the  sheriff  misjudged  as  to  the  value  of 
the  paper,  supposing  it  to  have  been  worth  more  than  a 
jury  should  find,  and  refused  to  accept  the  amount  tendered, 
he  would  have  again  rendered  himself  liable,  although  acting 
in  the  utmost  good  faith.  Can  it  be  that  the  effect  of  this 
statute  is  to  place  the  sheriff  in  such  a  dilemma  ?  Such  was 
ne  /er  the  intention  of  the  legislature,  nor  is  it  the  true  con- 
struction of  the  law.  The  bill  was  properly  dismissed,  and 
the  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


Lewis  Lavender  et  al.,  Administrators,  etc.,  v.  Koss  Latimer 
et  al.,  Administrators,  etc. 

Error  to  Hardin. 

Sale  under  decree  —  When  not  set  aside. —  A  sale  made  under  a  decree 
will  not  be  set  aside  on  motion,  as  to  innocent  purchasers,  because 
the  commissioner  named  in  the  decree  to  sell  the  premises,  who 
was  also  sheriff,  sold  upon  executions  issued  with  and  in  conformity 
to  the  decree,  if  the  proceedings  under  such  executions  were  in  all  re- 
spects regular  and  in  compliance  with  the  decree,  if  the  return  also 
shows  that  the  officer  sold  under  the  authority  of  the  decree,  as  well 
as  of  the  execution. 

At  the  October  term,  1846,  of  the  Hardin  circuit  court,  a 
decree  upon  foreclosure  of  mortgage,  at  the  suit  of  Richard 
S.  Threlkeld  et  al.  v.  The  Heirs  of  James  Anderson.,  the  de- 
cree ordered  that  execution  should  issue  to  be  levied  upon 
the  mortgaged  premises,  or  so  much  thereof  as  would 
[*81]  be  sufficient  to  pay  "^the  demand,  interest  and  costs, 
and  that  Le\yis  Lavender  (who  was  sheriff)  be  ap- 
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pointed  commissioner,  and  after  advertising  in  four  public 
places  for  six  weeks  previous  to  the  day  of  sale,  and  that 
the  same  shall  be  sold  at  the  court-house  door  in  Elizabeth- 
town  on  some  county  court  day,  etc.  On  the  11th  of  No- 
vember following,  execution,  directed  to  the  sheriff,  was 
issued  on  the  decree,  whereby  he  was  commanded  to  make 
of  the  estate  of  James  Anderson,  deceased,  the  money  de- 
manded by  it.  This  execution  was  levied  upon  the  premises 
specified  in  the  decree.  A  copy  of  the  decree  was  also 
given  to  the  sheriff,  who  was  also  the  commissioner  named 
in  the  decree. 

At  the  October  term,  1847,  Denning,  judge,  presiding, 
upon  motion,  the  execution  issued  was  declared  illegal,  and 
unwarranted  by  the  decree,  and  that  the  sale  of  the  mort- 
gaged premises  of  said  Anderson,  deceased,  under  said  ex- 
ecution, was  irregular  and  not  in  conformity  with  the  true 
decree  of  the  court,  and  was  therefore  void ;  the  sale  was 
set  aside  and  the  heirs  and  other  representatives  of  Ander- 
son restored  to  the  possession  of  the  premises  sold. 

The  mortgaged  premises  sold  under  the  execution  was 
purchased  b}'"  strangers  to  the  record  and  proceedings. 

At  the  same  time,  the  circuit  court  amended  the  decree 
formerly  rendered  so  as  to  make  it  conform  more  strictly 
with  the  minutes  of  the  judge  who  ordered  the  rendition  of 
the  decree. 

To  correct  the  decision  setting  aside  the  sale,  etc.,  this 
writ  of  error  was  sued  out. 

Wesley  Sloan  and  "W.  J.  Allen,  for  plaintiffs  in  error. 
J.  M.  "Warren  and  R.  F.  Wingate,  for  defendants  in  error. 

Caton,  J.  Whether  the  court  decided  properly  or  not  in 
determining  to  amend  the  decree  originally  entered,  so  as 
to  make  it  conform  more  literally  to  the  minutes  of  the 
judge,  we  are  of  opinion  that  the  sales  should  not  have 
been  set  aside  upon  motion.  The  original  decree  as  entered 
adjudged  that  the  complainants  should  recover  severally  the 
amounts  of  their  respective  mortgages,  appointed  Lewis 
Lavender  a  commissioner  to  sell  the  mortgaged'  premises  to 
satisfy  the  decree,  and  "  that  execution  for  said  sums  be 
levied  upon  the  mortgaged  premises,"  and  that  the  sale 
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should  be  made  at  the  coimty  seat  "  on  some  coimty  com-t 
day,"  subject  to  a  lease  specified.  The  mimites  of  the  judge 
are  as  follows :  "  Decree  of  foreclosure  and  sale  by  Lewis 
Lavender,  commissioner,  etc.,  subject  to  lease,  and  on  giving 

usual  notice  of  sale,  etc.,  as  under  execution."  Gen- 
[*S2]  eral  "^executions  were  issued  for  the  sums  specified  in 

the  decree,  and  with  these  were  sent  out  copies  of  the 
decree.  These  were  levied  by  Lewis  Lavender,  who  was 
sheriff  and  commissioner,  upon  the  mortgaged  premises, 
which  were  duly  advertised  and  sold  to  tliird  persons  on  the 
3d  day  of  January,  184:3.  Lavender  returned,  that  "B}^ 
virtue  of  the  within  execution,  and  by  order  of  a  decree 
rendered,"  etc.,  describing  it,  he  had  levied  upon,  adver- 
tised and  sold  the  premises. 

The  decree  as  amended  forecloses  the  mortgages,  adjudges 
that  the  complainants  shall  recover  severally  the  amount 
due  on  their  respective  mortgages,  appoints  Lewis  Lavender 
commissioner  to  sell  the  mortgaged  premises,  but  omits  all 
that  part  of  the  decree  as  originally  entered  which  related 
to  the  execution.  This  amendment,  of  course,  if  rightfully 
made,  must  relate  back  to  the  original  entry  of  the  decree, 
as  entered  nunc  pro  tunc.  Whether  we  consider  this  sale 
as  made  under  the  decree  as  originally  entered,  or  under  the 
decree  as  amended,  or  whether  we  look  to  the  judge's  notes 
of  the  decree  to  be  entered,  to  determine-  in  what  manner 
the  sale  was  to  be  made  and  the  decree  satisfied,  I  am  of 
opinion  that  the  sale  should  not  have  been  set  aside.  The 
return  of  the  officer  shows  that  the  proper  ])remises  were 
sold ;  that  they  were  properly  advertised,  and  that  they  were 
sold  by  the  proper  officer.  The  return  of  Lavender  shows 
that  he  sold  in  pursuance  of  the  authority  conferred  upon 
him  both  by  the  execution  and  the  decree.  Each  author- 
ized him  to  make  the  sale,  and  by  the  first  decree  his  author- 
ity from  each  was  ample.  The  regularity  of  the  sale  under 
that  could  not  be  questioned.  And  if  we  look  alone  to  the 
amended  decree  and  consider  ever^iLhino^  which  was  done  as 
done  under  that,  the  sale  was  still  good.  The  return  still 
shows  that  the  sale  was  made  under  the  authority  conferred 
by  the  decree;  and  because  he  had  an  execution  in  his 
hands  reiterating  the  mandate  of  the  decree,  shall  it  be  said 
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that  the  sale  was  therefore  improperly  made  ?  For  the  first 
time  we  hear  the  objection  raised,  that  an  ofiicer  acted 
under  too  much  authority  instead  of  not  enough.  Indeed, 
the  authority  under  ea,ch  is  the  same,  and  the  only  pecul- 
iarity is  that  there  is  in  this  case  a  reiterated  command  to 
make  the  sale ;  once  given  in  the  decree,  and  again  in  the 
execution.  Suppose  the  execution  was  simply  void  and 
issued  without  any  authority  whatever,  it  is  difficult  to  per- 
ceive how  that  vitiates  the  sale  and  prejudices  the  rights  of 
innocent  purchasers,  so  long  as  there  was  ample  authority 
for  making  the  sale.  Both  decrees  certainly  show  such 
authority,  and  the  minutes  of  the  judge  show  that  he 
designed  that  the  sale  should  be  conducted  in  all 
things  ^precisely  as  it  was  conducted.  He  designed  [*83] 
that  Lewis  Lavender  should  sell  the  premises  which 
were  sold ;  and  that  the  sale  should  be  conducted  as  under 
an  execution,  with  the  usual  notice.  Everything  here  in- 
dicated was  strictly  pursued.  If  he  was  to  sell  as  if  under 
an  execution,  Avhat  harm  was  there  that  he  had  an  execu- 
tion? How  could  it  prejudice  the  interests  of  the  heirs  of 
the  mortgagor,  that  the  officer  had  an  execution  in  his 
pocket  as  well  as  a  copy  of  the  decree,  when  the  law  only 
required  that  he  should  have  the  latter?  If  the  execution 
was  unauthorized  and  void,  how  should  it  be  capable  of  de- 
stroving  that  which  was  otherwise  well  done?     Even  if  the 
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return  of  the  officer  showed  that  he  supposed  he  was  acting 
alone  under  the  authority  conferred  by  the  execution,  and 
without  any  direct  authority  conferred  by  the  decree,  I 
know  of  no  positive  rule  of  law  which  would  render  the 
sale  void,  or  would  justify  the  court  in  declaring  it  void,  so 
long  as  he  had  by  the  decree  ample  authority  to  do  the  very 
act  which  he  did  do,  and  in  the  precise  mode  which  he  pur- 
sued. Suppose,  in  any  ordinary  case  of  the  foreclosure  of 
a  mortgage,  the  clerk,  in  addition  to  furnishing  the  master 
or  commissioner  with  a  copy  of  the  decree,  should  send  out 
with  it  a  mandate  in  any  form  which  he  might  choose  to 
adopt,  repeating  the  command  to  make  the  sale,  and  the 
master  or  commissioner  should  suppose  that  he  was  acting 
under  the  immediate  authority  of  such  mandate  and  should 
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return  that  lie  had  sold  accordingly,  and  should  also  show 
b}''  his  return  that  he  had  pursued  precisely  the  commands 
of  the  decree  in  making  the  sale,  would  the  court,  at  a  sub- 
sequent term,  upon  mere  motion,  set  aside  that  sale  which 
had  been  made  as  it  commanded,  regardless  of  the  rights 
of  innocent  purchasers  ?  But  that  is  a  stronger  case  than 
this,  supposing  the  amended  decree  alone  in  force,  for  here 
the  oflBcer  shows  that  he  did  proceed  under  the  authority  of 
the  decree  as  well  as  the  execution.  How  much  stronger, 
then,  the  rights  of  purchasers,  when  they  find,  upon  the  only 
records  of  the  court  which  they  are  bound  to  examine,  a 
formal  decree,  fully  authorizing  the  sale  under  the  execution 
as  well  as  the  decree.  We  must  have  some  regard  to  the 
substance  of  the  transaction,  and  the  ends  designed  to  be 
accomplished.  These  ends,  it  is  true,  must  be  accomplished 
in  a  legal  mode.  But  here  we  think  the  sale  was  not  illegal. 
It  was  made  by  the  proper  person,  after  the  proper  notice, 
at  the  proper  time,  and  in  all  respects  in  the  precise  mode 
directed  by  the  judge  in  his  minutes,  and  by  the  decree  as 
originally  entered  and  as  amended.  The  rights  of  no  one 
have  been  violated  or  prejudiced.  The  premises  brought 
as  much  as  they  would  have  brought  if  no  execution 
[*84:]  had  gone  -'out  with  the  copy  of  the  decree,  and  every- 
thing had  been  conducted  as  it  was  designed. 
An  objection  was  made  on  the  argument  as  applicable  to 
the  proceeding  under  the  decree  originally  entered.  That 
decree  directed  that  the  sale  should  be  made  on  some  county 
court  day.  This  undoubtedly  meant  on  some  day  during 
the  term  of  the  county  court.  But  there  is  nothing  in  the 
record  to  show  that  the  county  court  was  not  in  session  on 
the  4th  of  January,  1847.  It  is  true  that  the  law  fixed  the 
first  day  of  the  regular  quarterly  term  of  that  court  to  be 
the  first  Monday  of  the  preceding  month;  but  the  court 
can  not  say  that  that  term  had  not  yet  closed,  or  that  a 
special  term  had  not  been  called,  which  was  then  in  session. 
But  the  return  of  the  officer  settles  this  question,  for  that 
says  the  sale  was  in  pursuance  of  the  decree,  and  if  that  is 
true  the  objection  is  answered. 
We  are  of  opinion  the  circuit  court  erred  in  making  the 
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order  which  was  entered,  and  that  must  be  reversed,  so  far 
as  the  judgment  affects  the  plaintiffs  in  error.  This  reversal, 
of  course,  does  not  affect  the  judgment  below  as  to  those 
who  have  not  joined  in  the  writ  of  error. 

Judgment  reversed. 


Jacob  Zimmerman  v.  Peter  Zimmerman. 
Error  to  Jackson  Circuit  Court. 

Judgment  of  justice  —  Parol  proof. — It  is  not  competent  to  show  by 
parol  proof  that  a  justice  of  the  peace  intended  to  enter  a  different 
judgment  than  the  one  which  he  recorded  in  his  docket. 

Parol  evidence  is  admissible  to  show  what  was  adjudicated  upon,  but 
not  what  the  adjudication  was. 

Judgment  for  costs  —  Bar. —  A  judgment  entered  by  a  justice  of  the 
peace  showed  that  the  parties  appeared  before  the  justice  and  went 
to  trial,  and,  after  hearing  the  testimony,  he  rendered  judgment 
against  the  plaintiff  for  cost ;  this  was  held  to  be  a  judgment  in  bar, 
and  that  it  constituted  a  good  defense  to  a  subsequent  suit  brought 
upon  the  same  cause  of  action. 

This  action  was  originally  brought  before  a  justice  of  the 
peace  of  Jackson  county  upon  a  note  of  hand,  who  ren- 
dered judgment  in  favor  of  the  plaintiff  for  $20.39, 
^from  which  the  plaintiff  took  an  appeal  to  the  cir-  [*85] 
cuit  court.  At  the  May  term,  1851,  of  the  circuit 
court,  the  cause  was  tried  before  W.  A.  Denning,  circuit 
judge,  without  a  jury,  Avho  rendered  a  judgment  in  favor  of 
the  plaintiff  below  for  $40.90  and  costs,  to  reverse  which 
this  Avrit  of  error  is  brought. 

The  bill  of  exceptions  shows  that  upon  the  trial  the 
plaintiff  offered  in  evidence  a  note  for  $50,  payable  in  prop- 
erty to  John  H.  Rumley,  and  executed  by  the  defendant 
below,  dated  the  Tth  of  February,  1846,  and  rested.  Rumley 
assigned  the  note  to  Peter  Zimmerman,  and  he  to  Thomas 
Croft. 

The  defendant  then  offered  in  evidence  the  transcript  of 
a  judgment  from  the  docket  of  ISJ^apoleon  Collins,  a  justice 
of  the  peace,  in  which  Thomas  Croft,  assignee  of  John  H . 
Rumley,  was  plaintiff,  and  Jacob  Zimmerman  was  defend- 
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ant.  After  the  introductory  part  that  judgment  states: 
"  At  the  time  set  for  trial  the  parties  met  and  proceeded  to 
trial.  After  hearing  the  testimony,  judgment  is  therefore 
rendered  against  the  plaintiff  for  costs  of  suit."  The 
plaintiff  then  introduced  the  justice,  Collins,  for  the  purpose 
of  explaining  what  kind  of  a  judgment  he  intended  to  ren- 
der in  that  cause,  who  testified  that  at  the  time  there  was 
nothing  said  about  a  nonsuit ;  that  he  considered  that  Peter 
Zimmerman  had  broken  his  contract  with  Jacob  about  the 
matter,  and  that  he  had  no  right  to  claim  the  money  of 
Jacob.  He  thought  he  should  take  the  property,  and  his 
judgment  was  entered  only  to  effect  that  object ;  he  did  not 
consider  the  note  paid.  Upon  these  grounds  he  rendered 
judgment  that  the  plaintiff  should  pay  the  costs ;  that  the 
parties  went  into  a  full  investigation  on  both  sides,  and  the 
plaintiff  did  not  ask  to  submit  to  a  nonsuit ;  that  the  note 
then  before  the  court  was  the  same  note  mentioned  in  the 
transcript. 

C.  G.  Simons,  for  the  plaintiff  in  error.  J.  Dougherty, 
for  the  defendant  in  error. 

Caton,  J.  It  was  not  competent  to  show  by  parol  evi- 
dence that  the  justice  of  the  peace  intended  to  enter  a 
different  judgment  from  the  one  which  he  recorded  in  his 
docket.  It  is  as  important  that  the  records  of  justices'  judg- 
ments should  remain  immutable  and  constitute  the  sure  evi- 
dence of  their  adjudications,  as  of  the  higher  courts.  Upon 
the  faith  and  stability  of  those  records  rights  are  acquired, 
and  transactions  based,  as  well  as  of  other  courts,  and  they 

should  be  relied  upon  as  confidently.  If  a  justice  of 
[^86]  the  peace  ma}^  record  one  judgment  *in  his  docket,  and 

then  years  after  come  up  and  overturn  it  by  testifying 
to  another  which  he  had  kept  in  his  memory,  no  sort  of  con- 
fidence can  hereafter  be  placed  in  tlie  records  of  justices' 
courts.  The  rights  of  parties  there  adjudicated  would  not 
depend  upon  the  written  evidence  of  the  judgments  there 
found,  but  would  depend  upon  the  memory  of  the  officer 
making  the  record.  While  the  most  trifling  written  con- 
tract can  not  be  varied  by  parol  evidence,  it  would  be 
strange  indeed  if  the  solemn  judgment  of  a  court  of  justice 
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could  be  explained  and  frittered  away  by  the  oral  testimony 
of  a  witness.  It  would  be  better  to  have  no  record  at  all 
than  that  it  should  be  rendered  thus  uncertain  and  illusory. 
"Parol  evidence  is  frequently  admissible  to  show  what  was 
adjudicated  upon,  but  not  what  the  adjudication  was.  This 
rule  is  equally  applicable  to  the  records  of  justices'  courts 
as  to  the  records  of  other  tribunals.  In  this  case  the  testi- 
mony of  Mr.  Collins,  showing  that  the  suit  before  him  was 
upon  the  same  note  w^hich  was  offered  in  evidence  in  sup- 
port of  this  action,  was  properly  admitted ;  but  it  vras  im- 
proper for  him  to  state  what  kind  of  a  judgment  he  intended 
to  enter,  or  what  effect  he  intended  should  be  given  to  that 
judgment. 

The  judgment  which  was  entered  by  the  justice  was 
clearly  a  judgment  in  bar.  It  states  that  the  parties  ap- 
peared before  the  justice  and  proceeded  to  trial;  and  after 
hearing  the  testimony,  judgment  is  rendered  against  the 
plaintiff  for  costs  of  suit.  This  is  absolute  and  without 
qualification,  and  if  it  were  not  held  to  be  a  judgment  in 
bar,  it  might  be  difficult  to  find  such  a  judgment  where  the 
plaintiff  is  defeated.  Xothing  is  said  about  a  nonsuit  or 
discontinuance  in  any  part  of  the  record.  We  think  that 
the  former  judgment  constituted  a  good  bar  to  the  action 
upon  the  same  note,  and  that  the  defendant  was  entitled  to 
a  judgment. 

The  judgment  of  the  circuit  court  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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KoBEKT  Bryan  v.  Nathaniel  S.  Bates. 
Error  to  Sangamon. 

Action  for  assault  —  Pleading. —  In  an  action  for  assault,  battery  and 
imprisonment,  if  the  plea  to  it  professes  to  answer  the  assault,  etc., 
and  imprisonment,  the  etc.  will  make  the  plea  broad  enough  to 
answer  the  battery  complained  of. 

Constitution  —  Police  power  of  cities. —  The  powers  of  the  cities  and 
their  ministerial  officers,  and  their  ministerial  duties,  continue  and 
were  not  changed  by  the  new  constitution.  And  the  city  marshal  of 
the  city  of  Springfield  has  the  power  to  arrest,  without  warrant,  any 
offender  for  violations  of  certain  ordinances  committed  in  his  pres- 
ence. 

The  principle  laid  down  in  the  case  of  The  People  v.  Maynard,  14  111. 
Rep.,  does  not  affect  the  general  police  powers  of  cities,  but  has  refer- 
ence only  to  the  judicial  powers  of  mayors,  acting  as  a  court,  under 
city  ordinances. 

This  cause  was  heard  before  Davis,  judge,  at  June  term. 
1853,  of  the  Sangamon  circuit  court.  See  opinion  for  state- 
ment of  the  case. 

Cited:  15  IU.  443;  16  111.  36. 
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W.  Herndon,  for  plaintiff  in  eiTor.  W.  J.  Black  and 
Stuart  and  Edwards,  for  defendant  in  error. 

[*88]  "ScATEs,  J,  The  action  was  trespass  for  assault, 
battery  and  imprisonment.  The  court  sustained  a 
demurrer  to  the  third  and  fourth  special  pleas,  and  over- 
ruled it  to  the  second  and  fifth ;  and  these  judgments,  by 
mutual  consent,  are  assigned  for  error,  both  parties  abiding 
the  demurrer.  We  deem  it  unnecessary  to  examine  the  as- 
signment of  errors  by  defendant,  m  sustaining  the  demur- 
rer to  the  third  and  fourth  pleas. 

The  introductory  part  of  the  second  and  fifth  pleas  enu- 
merates and  professes  to  answer  the  assault,  etc.,  and  im- 
prisoning and  keeping  and  detaining  in  prison ;  and  justifies 
the  same  by  alleging  that  defendant  was  marshal  of  the 
city  of  S]3ringfield,  and  as  such  it  was  his  duty  to  preserve 
the  peace,  and  arrest,  etc.,  all  offenders  for  violations  of  the 
city  ordinances ;  and  that  plaintiff  w^as  drunk,  in  violation 
of  a  city  ordinance;  that  plaintiff  disturbed  the  peace  by 
violent,  tumultuous  and  offensive  conduct,  and  by  obscene 
and  unusually  profane  and  offensive  language,  calculated  to 
provoke  a  breach  of  the  peace,  and  in  like  violation  of  the 
ordinances  of  the  city;  all  which  were  committed  in  his 
view.  Wherefore  he  gently  laid  his  hands  upon  him  and 
imprisoned  him  until  he  could  take  him  before  the  mayor 
of  the  city,  according  to  law,  w^hich  are  the  same  supposed 
trespasses  in  the  introductory  part  of  these  pleas  mentioned, 
and  none  other,  etc. 

We  are  of  opinion  that  the  decision  of  the  court  in  over- 
ruling the  demurrer  to  these  pleas  w^as  right;  that  the  pow- 
ers of  the  cities  and  their  ministerial  officers,  and  their 
ministerial  duties,  continue  and  were  not  changed  by  the 
new  constitution ;  and  that  under  the  ordinances  of  the  city 
of  Springfield  the  city  marshal  has  the  power  to  arrest, 
without  warrant,  any  offender  for  violations  of  those  ordi- 
nances committed  in  his  presence. 

Objection  was  taken  to  the  pleas  that  they  do  not  answer 
the  whole  declaration,  for  that  a  battery  is  alleged  and  not 
answered.  The  introductory  allegation  is  "as  to  the  as- 
saulting, etc.,"  the  said  plaintiff,  and  imprisoning,  which  is 
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broad  enough.  These  are  justified  by  the  moliter  manus 
iiajposuit,  for  violations  of  the  ordinance  in  presence  of  the 
defendant  as  city  marshal,  and  "which  are  the  said  sup- 
posed trespasses,"  etc.,  in  the  introductory  part  of  the  pleas 
and  in  the  "  declaration  mentioned."  The  beating  is  in- 
cluded in  the  "etc." 'well  enough,  without  setting  it  out  at 
length;  and  upon  replication  plaintiff  might  show,  under 
the  issue  so  tendered,  that  the  officer  exceeded  his  authority 
by  an  excessive  battery. 

The  ordinance  set  forth  in  the  plea  expressly  authorizes  the 
marshal  to  arrest,  without  warrant,  any  offender  for  viola- 
tions of  the  ordinances  committed  in  his  view.     And 
this  is  in  conformity  *to  the  general  law  in  relation  to  [*891 
the  police  of  the   state.     1  Hale's   PL  C.  587,  588; 
Eev.  L.  1845,  190,  §  202. 

The  principle  laid  down  in  the  case  of  The  People  ex  rel. 
City  of  Hockford  v.  Ilayiiard^  14  111.  Rep.  419,  does  not 
affect  the  general  police  powers  of  the  cities,  nor  the  min- 
isterial officers  or  ministerial  duties,  but  only  the  judicial 
powers  of  the  mayor's  court  under  those  ordinances. 

Judgment  ajfirmed. 


Clinton  May  v.  John  Baker,  for  the  use  of  S.  W.  Robbins, 
Appeal  from  Sangamon, 

Garnishment — Wliat  subject  to. —  Equitable  interests  in  choses  in 
action  are  not  subject  to  garnishee  process.  Legal  rights  only  can  be 
garnished  under  our  statute. 

Attachment. —  The  proceeding  by  attachment  is  in  derogation  of  the 
common  law,  and  depends  enthely  upon  the  statute  for  its  support. 

This  cause  was  heard  before  Emerson,  judge,  at  June 
term,  1853,  of  the  Sangamon  circuit  court. 

This  was  a  case  in  the  Sangamon  circuit  court  on  appeal 
from  a  justice  of  the  peace,  in  which  Baker  was  plaintiff 
and  May  defendant.  On  the  trial  in  the  circuit  court  the 
plaintiff  offered  in  evidence  two  notes  given  to  plaintiff  by 
defendant  and  closed  his  case.     Defendant  then  offered  in 

Cited:  75  111.  546;  73  111.  90;  3  Bradw.  447. 
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evidence  garnishee  proceedings  against  him  as  the  debtor 
of  one  Lock;  that  said  Lock  was  the  owner  of  said  notes 
at  the  time  the  proceedings  were  had  against  defendant ; 
and  that,  upon  his  answer  as  garnishee,  judgment  was  ren- 
dered against  him  for  the  amount  of  Lock's  indebtedness. 
This  evidence,  offered  in  the  circuit  court  by  defendant,  was 
rejected.  A  motion  for  a  new  trial  was  overruled,  and  the 
ruling  of  the  court  excepted  to.  May,  the  defendant,  ap- 
peals. 

E.  B.  Herkdon,  for  appellant.  S.  "W.  RoBBiifs  and  S.  T. 
Logan,  for  appellee. 

Caton,  J.  The  question  in  this  case  is,  whether  the 
[*90]  court  ^decided  properl}^  in  rejecting  the  record  of  the 
judgment  of  the  justice  of  the  peace  in  favor  of  Spear 
and  against  May  as  garnishee  of  Lock,  which  was  set  up  as 
a  defense  to  these  notes.  The  notes  sued  on  were  executed 
by  May,  and  made  payable  to  Baker.  The  defendant  below 
offered  to  prove  that  Lock  had  obtained  possession  of  the 
notes  and  refused  to  give  them  up  to  Robbins,  who  claimed 
to  own  them.  "Whereupon  Robbins  sued  him  in  trover  and 
obtained  judgment  for  the  value  of  the  notes,  and  then  of- 
fered in  evidence  the  record  of  the  garnishee  proceedings 
before  the  justice,  in.  which  May  had  answered  that  he  was 
indebted  to  Lock  on  these  notes,  who,  he  was  informed,  was 
the  assignee  of  the  notes,  which  were  then  overdue,  and 
that  he  had  no  knowledge  of  the  notes  having  been  trans- 
ferred by  Lock,  and  that  on  the  day  of  his  answer  Lock 
had  demanded  money  of  him  on  the  notes.  Upon  this  an- 
swer the  justice  rendered  the  judgment  against  May  as  a 
debtor  of  Lock  in  favor  of  Lock's  creditor.  Proof  was  also 
offered  to  show  that  this  judgment  was  subsequent  to  that 
of  Robbins  against  Lock  in  the  trover  case  for  the  value  of 
the  notes,  and  that  Robbins  had  taken  the  notes  in  satis- 
faction of  that  judgment. 

We  think  all  this  evidence  was  properl}^  rejected  by  the 
circuit  court.  With  the  understanding  we  have  of  our 
statute  the  inquiry  as  to  wliom  the  notes  in  equity  belonged 
to  was  entirely  immaterial.  A¥e  think  that  only  legal  rights 
can  be  garnished  under  our  statute,  and  that  the  justice  of 
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the  peace  had  no  right  to  render.-a  judgment  against  May,  as 
the  debtor  of  Lock,  admitting  that  he  had  an  equitable  in- 
terest in  the  notes,  and  even  had  possession  of  them.  The 
garnishee  process  may  be  served  upon  those  "  who  are  in 
anywise  indebted  to  the  defendant ;"  and  the  person  thus 
served  shall  "answer  upon  oath  what  amount  he  or  she  is 
indebted  to  the  defendant  in  the  attachment."  If  the  srar- 
nisliee  "  shall  upon  oath  deny  all  indebtedness  to  the  defend- 
ant in  the  attachment,"  "  the  justice  shall  forthwith  discharge 
him,  unless  the  plaintiff  in  the  attachment  shall  satisfy  the 
justice  by  other  testimony  that  the  garnishee  is  indebted  to 
the  defendant  in  the  attachment ;"  "  in  which  case  the 
justice  shall  give  judgment  in  the  premises  according  to  the 
right  and  justice  of  the  cause,  and  issue  execution  as  in  other 
cases."  We  think  that  legal  indebtedness  is  here  meant; 
such  an  indebtedness  as  could  be  enforced  in  a  court  of  law,  in 
an  action  brought  by  the  defendant  in  the  attachment  against 
the  garnishee.  This  attachment  proceeding  is  strictly  of  a 
legal  and  not  of  an  equitable  character,  and,  being  in  deroga- 
tion of  the  common  law,  it  is  dependent  entirely  upon 
*the  statute  for  its  support.  It  could  never  have  been  [*91] 
the  intention  of  the  legislature  to  allow  the  justices, 
courts  to  go  beyond  the  legal  liabihties  of  the  garnishees' 
and  inquire  into  the  equitable  claims  of  other  persons  than 
those  in  whom  the  legal  title  to  the  debt  was  vested,  and 
who  were  not  before  the  court  to  protect  those  rights.  It 
is  not  pretended  that  the  rights  of  the  legal  holder  could  be 
barred  or  affected  by  such  proceeding;  and  so  long  as  that 
is  the  case,  it  would  often  subject  garnishees  to  the  greatest 
hardships  and  the  grossest  injustice,  to  compel  them,  who 
in  most  cases  would  be  totally  ignorant  on  the  subject,  to 
defend  the  equitable  title  of  the  legal  holder,  and,  if  they 
could  not  successfully  defend  such  equitable  right,  render  a 
judgment  against  them,  and  thus  subject  them  to  the  lia- 
bility of  paying  the  debt  twice.  I^o  party  should  ever  be 
compelled  to  pay  a  debt  by  a  judgment  at  law,  unless  the 
record  of  that  judgment  will  protect  him  from  a  second  de-. 
mand  to  pay  the  same  debt.  He  may,  it  is  true,  place  him- 
self in  that  dilemma  by  his  own  injudicious  admissions;  but 

then  it  is  his  own  fault  and  not  that  of  the  law.    But  where 
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he  admits  nothing  but  the  truth,  and  those  admissions  show 
that  the  legal  title  is  in  another  than  the  defendant  in  the 
attachment,  he  should  not  be  subjected  to  a  judgment. 
Had  a  suit  been  brought  by  Lock  upon  these  notes,  so  long- 
as  the  legal  title  was  in  Baker,  no  judgment  could  have 
been  rendered  against  May,  although  he  might  have  stood 
up  in  open  court  and  admitted,  in  the  broadest  and  most 
unequivocal  terms,  that  the  entire  equitable  interest  was  in 
Lock. 

Whenever  the  legislature  has  seen  fit  to  subject  equitable 
rights  and  interests  to  legal  process,  they  have  expressed 
themselves  in  clear  and  positive  terms.  This  is  the  case 
with  the  statute  which  subjects  equitable  interests  in  land  to 
sale  upon  executions  at  law ;  and  we  can  not  doubt  that  they 
would  have  expressed  themselves  Avith  equal  clearness,  had 
they  designed  to  have  subjected  equitable  interests  in  choses 
in  action  to  the  garnishee  process.  The  embarrassments 
which  such  a  provision  would  produce  must  have  been  read- 
ily foreseen,  and  were  no  doubt  intentionally  avoided.  We 
are  of  opinion  the  circuit  court  decided  properly  in  rejecting 
the  evidence  offered,  and  in  rendering  judgment  for  the 
plaintiff  for  the  amount  due  upon  the  notes,  and  that  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


[*92]  *James  C.  Clement  et  al.  v.  Augustus  H.  Evans. 

Error  to  Scott. 

Deed —  Delivery  in  escrow  —  Delivery  td  grantee  without  performance  of 
conditions  —  Relief  in  equity. —  Smith,  without  authority  from  Evans, 
tlie  owner,  contracted  to  sell  certain  land  to  Clement.  Subsequently, 
Evans  approved  of  the  transaction  so  far  as  to  make  a  quitclaim  deed 
of  the  premises  to  Clement,  and  delivered  it  to  Smith,  as  an  escrow, 
with  authority  to  deliver  the  deed  to  Clement  upon  the  performance 
of  certain  conditions ;  after  this  Smith  abandoned  Evans'  interests,  and 
confederated  with  Clement  to  defraud  Evans  out  of  whatever  interest 
he  might  have  in  the  land. 

Smith  delivered  the  deed  to  Clement  without  the  performance  of  the 
conditions  on  wliich  alone  both  he  and  Clement  knew  it  was  to  be  de- 
livered. 
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Held,  that  a  court  of  equity  would  decree  the  cancellation  of  the  deed 
under  the  circumstances,  and  also  that  Clement  restore  the  possession 
of  the  property,  and  that  he  account  for  the  rents  and  profit. 

Same  —  Purchase  of  adverse  clahn  by  grantee. —  Held,  also,  that  Clem- 
ent, who  had  purchased  an  adverse  title,  was  not  bound  to  surrender 
that,  and  that  he  might  lawfully  acquire  an  adverse  title.  And  it  was 
further  held,  that  Clement  could  not  now  claim  the  land,  under  the 
deed  from  Evans,  by  complying  with  the  original  contract  made  with 
Smith  ;  that  it  was  too  late  to  ask  specific  performance  of  the  contract, 
after  having  evaded  and  repudiated  it. 

This  bill  states  that  in  September,  1847,  Evans  was  owner 
in  fee-simple  of  two  hundred  and  twenty  acres  of  land  in 
controversy ;  that  he  stipulated  verbally  with  Smith  that  he 
might  sell  the  land  to  Clement,  and  that  he  (Evans)  would 
execute  a  quitclaim  deed  for  it,  deliverable  to  Smith  as  an 
escrow,  he  to  have  executed  by  Clement  a  deed  of  trust  on 
same  lands  to  secure  note  of  $1,000  to  Evans,  payable  1st 
January,  1819,  as  also  deed  of  one  hundred  and  twenty-eight 
acres  of  land  in  Madison  county,  concurrently  with  the  de- 
livery of  quitclaim  deed  to  Clement.  Evans  charges  that 
this  was  the  understanding  with  all  parties. 

That  on  the  22d  of  October,  1817,  he  made  said  quitclaim 
deed,  and  on  the  19th  March,  1818,  placed  it  with  deed  of 
trust  to  be  executed  by  Clement,  in  the  hands  of  Smith,  to 
be  executed  pursuant  to  the  foregoing  arrangement.  Evans 
says  that  he  received  $7T.1T  of  purchase  money  of  Clement 
in  St.  Louis,  4th  November,  1818,  and  gave  him  a  receipt 
therefor,  to  be  applied  to  the  $1,000;  that  after  that  time, 
and  before  the  21st  of  April,  1849,  by  fraud  of  Smith  and 
Clement,  the  quitclaim  deed  was  delivered  to  Clement  with- 
out his  compliance  with  the  foregoing  arrangement,  and  that 
the  estimate  placed  upon  the  two  hundred  and'  twenty  acres 
of  land  was  $1,650;  that  Clement  has  been  in  receipt 
*of  rents  and  profits.  Prayer  of  the  bill  is  for  recon-  [*93] 
veyance  of  the  lands  to  complainant,  and  for  an 
account  of  rents  and  profits,  taking  into  account  the  $77.17; 
and  in  default  of  conveyance  of  lands  hj  Clement  and  wife 
in  twenty  days,  that  master  in  chancery  convey  the  same, 
and  that  if  balance  be  against  Clement  for  rents  and  profits, 
complainant  have  execution,  and  for  such  other  and  further 
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general  and  special  relief  as  the  developments  of  the  case 
shall  show  to  be  equitably  due. 

The  decree  in  this  suit  was  entered  by  Woodson,  judge,  at 
September  term,  1851,  of  the  Scott  circuit  court. 

D.  A.  Smith,  for  plaintiffs  in  error.     M.  McConnel  and 
Knapp,  for  defendant  in  error. 

Caton,  J.  "We  agree  with  the  circuit  court  in  the  prin- 
ciples upon  which  it  evidently  proceeded  to  render  its  decree 
in  this  suit,  but  think  that  the  most  appropriate  course  was 
not  pursued  in  granting  the  relief  to  which  the  complainant 
was  indebted.  Smith  had  made  a  contract  with  Clement 
for  the  sale  of  the  land  in  question  upon  certain  terms,  evi- 
dently without  authority  from  Evans,  but  relying  upon  his 
ability  to  induce  Evans  to  sanction  and  carry  it  out.  Sub- 
sequently, Evans  did  at  least  so  far  approve  of  the  transac- 
tion as  to  make  a  quitclaim  deed  of  the  premises  to  Clement, 
and  deliver  it  to  Smith  as  an  escrow,  with  authority  to 
deliver  the  deed  to  Clement  upon  the  performance  of 
certain  acts  on  his  part,  which  it  is  now  unnecessary  to 
specify.  After  this,  Smith  abandoned  Evans'  interests,  and 
confederated  with  Clement  to  defraud  Evans  out  of  what- 
ever interest  he  might  have  in  the  land.  They  at  once 
assumed  that  he  had  no  interest,  and  Clement  took  a  title 
from  another  source,  while,  to  make  all  sure,  Smith  deliv- 
ered the  quitclaim  deed  which  he  held  as  an  escrow,  to  Clem- 
ent, without  the  performance  of  the  conditions  upon  which 
alone  both  parties  knew  it  was  to  be  delivered.  This  Avas  a 
transaction  for  which  no  justification  was  attempted  upon 
the  argument,  and  from  which  a  court  of  equity  can  not 
allow  Clement  to  derive  any  benefit.  So  thought  the  cir- 
cuit court ;  but  instead  of  simply  declaring  the  deed  which 
had  been  thus  fraudulently  obtained  null  and  void,  and 
restoring  Evans  to  all  which  he  had  lost,  or  apparently  lost, 
by  reason  of  that  fraudulent  transaction,  the  court  went 
further,  and  required  Clement  and  wife  to  convey  to  Evans 
all  title  which  they  had  acquired  in  the  premises,  whether 
from  Evans  by  means  of  the  fraudulent  deed,  or  from 
[*94]  other  persons  by  means  of  other  conveyances.     *In 
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this  we  think  the  court  went  too  far ;  all  that  Evans  had 
a  right  to  claim  was  to  be  restored  to  what  he  had  lost 
by  the  delivery  of  that  deed.  Although  Clement  fraudu- 
lently obtained  possession  of  that  deed,  we  can  not  deny  his 
right  to  purchase  from  other  parties  whom  he  might  sup- 
pose to  have  some  other  and  perhaps  a  better  title  than 
Evans.  If  he  did  acquire  such  title  from  another  source,  the 
decree  compels  him  to  transfer  that  title  to  Evans,  as  well 
as  to  restore  that  to  Evans  which  he  had  fraudulently  ob- 
tained. In  this  respect,  the  decree  will  have  to  be  modified, 
so  as  to  avoid  the  necessity  of  this  conveyance,  and  simply 
restore  Evans  by  canceling  the  deed  which  he  left  with 
Smith,  and  which  Smith  improperly  delivered  to  Clement. 

The  decree  was  unquestionably  right  in  restoring  Evans 
to  the  possession  of  the  property,  and  compelling  Clement 
to  account  for  the  rents  and  profits. 

Finally,  Clement  insists  that  if  he  can  not  hold  the  land 
under  that  deed,  that  the  court  should  now  allow  him  the 
benefit  of  the  contract  of  purchase  which  he  alleges  he  had 
made  with  Evans  and  Smith,  his  agent,  by  being  now 
allowed  to  hold  the  land  upon  complying  with  its  terms.  It 
is  too  late  now  for  him  to  ask  for  a  specific  performance  of 
contract,  after  having  evaded  and  repudiated  it,  and  sought 
to  acquire  a  title  to  the  land  not  only  from  others,  but  from 
Evans  himself,  not  under  the  contract,  but  in  direct  violation 
of  it,  and  that  too  by  fraudulent  means.  His  hands  are  not 
clean  enough  to  appear  in  this  court  and  ask  for  a  specific 
performance  of  a  contract  which  he  has  thus  outraged  and 
trampled  under  foot.  That  portion  of  the  decree  requiring 
Clement  and  wife  to  convey  to  Evans  must  be  reversed,  and 
the  deed  fraudulently  obtained  must  be  annulled,  and  the 
balance  of  the  decree  must  be  aifirmed,  and  the  suit  remanded 
to  the  circuit  court,  with  directions  to  execute  the  decree  as 
modified,  and  each  party  must  pay  his  own  costs  in  this 
writ  of  error. 

Decree  modified. 
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[*95]  *Geoege  W.  Lowet  et  al.  v.  Henet  C.  Weight  et  al. 

Error  to  Iforgan. 
An  attachment  can  not  be  levied  upon  an  equitable  interrat  in  land. 

On  the  22d  of  November,  a.  d.  1852,  the  complainants 
Lowry  and  Filley  filed  a  bill  against  the  defendants  Wright, 
Duncan  and  Foster,  in  which  it  is  alleged  that  Wright  was, 
on  the  31st  of  January,  1852,  by  contract  with  Duncan,  tlie 
owner  of  the  legal  or  equitable  title  to  lot  No.  13,  in 
block  21,  in  town  of  Waverley,  in  county  of  Morgan;  on 
which  lot  was  a  house  and  other  improvements  made  by 
Wright,  who  was  in  possession  of  the  same;  that  Lowry 
and  Filley  respectively  had  separate  writs  of  attachment 
issued  against  the  property  of  said  Wright  on  said  day; 
that  they  were  instantly  levied  on  said  lot  by  sheriff;  that 
Lowry  obtained  a  judgment  against  Wright  in  said  attach- 
ment proceeding;  that  Filley  obtained  judgment  against 
Wright  in  said  attachment  proceeding ;  that  the  court  or- 
dered said  lot  to  be  sold  to  satisfy  said  judgments,  and 
awarded  writs  of  fieri  facias.  The  bill  alleges  in  substance 
that  Wright  is  the  owner  of  said  lot,  and  prays  the  court 
to  decree  that  said  lot  be  sold,  together  with  whatever 
claim  said  Duncan  and  Foster  may  have  to  the  same. 

On  which  bill  process  issued,  returnable  to  March  term, 
1853,  of  said  court,  and  was  duly  served  on  Duncan  and 
Foster. 

On  March  9,  1853,  Duncan  and  Foster  filed  an  answer  to 
said  bill,  in  which  they  pray  that  said  bill  be  dismissed,  be- 
cause it  does  not  show  that  the  executions  on  said  judg- 
ments were  levied  on  said  house  and  lot,  or  that  any 
execution  ever  issued  against  Wright,  and  was  returned  for 
want  of  property ;  that  said  bill  is  void  because  it  does  not 
show  that  Wright  had  a  legal  estate  in  said  property,  an 
equitable  interest  not  being  subject  to  attachment.  De- 
fendants deny  that  Wright  had  any  title  to  said  loj  at  date 
of  levy  of  said  attachment,  but  assert  that  said  property 
belonged  to  and  was  in  possession  of  Duncan,  who  shortly 

Cited:  54  111.  525;  73  111.  90;  103  111.  438. 
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after  le\y  sold  it  to  Foster,  who  has  since  conveyed  the 
same.  Duncan  saj'-s  that  he,  being  the  legal  owner  of  said 
lot  in  1851  (date  not  positively  stated),  verbally  contracted 
the  same  to  Wright,  who  went  into  possession  and  made 
improvements;  that  some  time  before  these  attachments 
were  levied  on  said  property,  Wright  informed  Dun- 
can of  his  inability  *to  pay  for  said  property,  and  [*96] 
proposed  surrendering  back  the  possession  to  Duncan 
if  Duncan  would  pay  him  for  improvements  made  on  the 
same,  whereupon  Duncan  did  receive  back  the  property,  and 
paid  Wright  for  his  improvements.  All  fraud  is  denied, 
and  proofs  required  of  the  same. 

To  which  answer  a  replication  was  filed,  denying  the  an- 
swers of  defendants. 

David  A.  Smith,  for  plaintiffs  in  error.  M.  McConnel, 
for  defendants  in  error. 

Caton,  J.  The  only  question  in  this  case  is,  Whether  an 
attachment  can,  under  our  statute,  be  levied  upon  an  equi- 
table interest  in  land?  A  question  somewhat  similar  to 
this  has  been  decided  at  this  term  in  the  case  of  Mcaj  v. 
Baker,  ante,  p.  89.  It  was  there  decided  that  an  equitable 
interest  in  a  debt  could  not  be  attached  in  the  hands  of  a 
garnishee.  As  was  said  in  that  case,  this  is  a  proceeding 
not  in  conformity  to  the  common  law,  but  is  created  by 
statute,  and  is  in  derogation  of  the  common  law ;  and  what- 
ever is  done  under  this  proceeding  must  find  its  sanction  in 
the  statute,  if  it  is  to  be  sustained.  The  whole  question, 
then,  depends  upon  the  construction  which  the  statute  will 
bear.  The  statute  says,  the  w^rit  shall  command  the  sheriff 
"to  attach  the  lands,  tenements,  goods,  chattels,  rights, 
credits,  moneys  and  effects  of  said  debtor  of  every  kind," 
etc.  Does  the  statute  which  requires  the  "  lands  and  tene- 
ments "  of  the  debtor  to  be  attached,  authorize  the  seizure 
of  lands  in  which  he  has  an  equitable  interest,  but  to  Avhich 
he  has  no  legal  title  ?  We  think  very  clearly  not.  It  has 
been  always  held  that  statutes  which  authorize  the  lands 
and  tenements  of  the  debtor  to  be  taken  in  execution,  only 
subjected  those  lands  and  tenements  to  which  the  debtor 
had  a  legal  title,  to  the  levy  and  sale,  and  do  not  authorize 
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the  sale  of  the  debtor's  equitable  interest  in  lands.  The 
same  rule  must  apply  in  this  case.  Our  legislature  has  seen 
fit  to  extend  the  remedy  in  case  of  an  execution.  Our  stat- 
ute provides  that  an  execution  may  be  levied  upon  the 
''  lands,  tenements  and  real  estate  "  of  the  judgment  debtor, 
and  then  declares :  "  The  term  '  real  estate '  in  this  section 
shall  be  construed  to  include  all  interest  of  the  defendant 
or  any  person  to  his  use,  held  or  claimed  by  virtue  of  any 
deed,  bond,  covenant  or  otherwise,  for  a  conveyance,  or  as 
mortgagor  or  as  mortgagee  of  lands  in  fee  for  life  or  years." 
This  shows  what  it  w^as  deemed  necessary  by  the  legislature 
•  to  do  in  order  to  subject  an  equitable  interest  in  lands 
[*9T]  to  sale  upon  an  execution.  It  was  *correctly  under- 
stood that  without  this  explanatory  clause  nothing 
but  the  defendant's  legal  title  could  be  sold ;  the  statute 
authorizing  an  attachment  to  be  levied  on  land  is  very  dif- 
ferent. In  this  statute  the  words  "  real  estate  "  are  left  out 
altogether,  and  it  is  that  designation  of  estate  which  is  de- 
clared to  embrace  equitable  interests,  leaving  the  terms 
"  lands  and  tenements,"  even  in  that  statute,  to  be  under- 
stood as  specifying  only  legal  titles.  Then  shall  they  re- 
ceive a  broader  signification  in  the  attachment  law,  where 
there  is  no  such  explanatory  clause,  nor  anything  to  be  found 
indicating  an  intention  shat  equitable  interests  were  de- 
signed to  be  embraced  ?  It  was  deemed  necessary  to  insert 
that  special  clause  in  order  to  embrace  equitable  interests 
in  case  of  execution,  and  in  view  of  that  it  was  inserted ; 
its  omission  in  the  attachment  law  affords  very  strong  proof 
that  it  was  not  designed  in  that  harsh  and  sometimes  op- 
pressive proceeding  to  give  it  so  broad  a  scope.  Had  they 
intended  to  subject  equitable  interests  in  lands  to  attach- 
ment they  would  have  specially  provided  for  it.  They  have 
not  done  so,  and  the  presumption  is  that  they  intended  to 
made  a  distinction  in  that  respect  between  executions  and 
attachments. 

"We  think  the  circuit  court  decided  properly,  and  its  de- 
cree must  be  affirmed. 

Decree  affirmed. 
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Samuel  Johnson  v.  Eobeet  A.  Donnell  et  al. 

Error  to  Olarlc. 

FORECLOSTIBE  OF  MORTGAGES  —  Methods  o/.— While  the  most  usual 
mode  of  foreclosing  mortgages  is  by  ordering  the  mortgaged  premises 
to  be  sold,  yet  this  is  by  no  means  the  only  mode. 

Same  — Strict  foreclosure. —  The  power  of  strict  foreclosure  is  frequently 
exercised,  and  indeed  it  is  probably  never  refused  where  the  interests 
of  both  parties  manifestly  require  it,  as  is  often  the  case ;  except  in 
such  a  case,  it  never  should  be  exercised.  Such  cases  may  frequently 
arise ;  as  where  the  mortgagor  is  insolvent  and  the  mortgaged  premises 
are  not  of  sufficient  value  to  pay  the  debt  and  costs. 

Same  —  Statutory  right  of  redemption. —  Although  the  statute  regulates 
the  terms  of  the  redemption  of  mortgaged  lands  sold  under  decrees 
for  foreclosure,  it  does  not  in  terms  prohibit  strict  foreclosures.  And 
the  court  may  well  presume  that  it  was  not  mere  inadvertence  on  the 
part  of  the  legislature  that  the  power  to  enter  such  decree  was  not 
taken  away. 

Same  —  Decree. — *In  a  strict  foreclosure  it  is  not  necessary  for  the  [*98] 
decree  to  specify  in  whom  the  legal  title  to  the  land  shall  be 
vested.     By  barring  the  equity  of  redemption  it  confirms  the  title  to 
the  mortgagee. 

Bill  taken  as  confessed  —  Objection  to  proof. —  Respondent  can  not 
object  to  the  sufficiency  of  the  complainant's  proof  where  the  bill  has 
been  taken  as  confessed. 

Amendment  of  return. —  It  was  not  erroneous  to  allow  the  sheriff,  in 
the  court  below,  to  amend  his  return  after  he  had  gone  out  of  office 
and  after  the  decree  had  been  entered. 

This  cause  was  decided  at  April  term,  1852,  of  the  Clarke 
circuit  court,  before  Harlan,  judge. 

The  opinion  contains  a  statement  of  the  case. 

Constable  and  Dulany,  for  plaintiff  in  error.  Stuaet 
and  Edwaeds,  for  defendants  in  error. 

Caton,  J.  This  is  a  bill  for  the  foreclosure  of  a  mortgage, 
and  sets  forth  in  the  usual  way  the  execution  of  the  notes 

.  ^5 

Cited:  Strict  foreclosure,  27  HI.  446;  45  lU.  23;  19  111.  51;  15  Bradw. 
334,  Discretionary  with  court  to  require  proof,  25  lU,  242,  Amendment 
of  retvirn,  43  111.  262;  13  Bradw.  299. 

As  to  when  strict  foreclosure  of  a  mortgage  is  proper,  see  Boyer  v. 
Boyer,  89  HI.  447 ;  Greenemeyer  v.  Deppe,  6  Bradw.  490 ;  Sheldon  v.  Pat- 
terson, 55  111.  507 ;  Horner  v.  Zimmerman,  45  HI.  14 ;  Farrell  v.  Parlier, 
50  ni.  274;  Stephens  v.  Bichnell,  27  111,  444;  WUson  v.  Geisler,  19  111.  49. 
Not  a  favored  remedy,  Hollis  v.  Smith,  9  Bradw.  109 ;  Miller  v.  Davis, 
5  Bradw.  474. 
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and  mortgage,  and  tlie  non-payment  of  the  money.  In  ad- 
dition to  this  it  also  avers  that  the  mortgaged  premises  are 
not  of  value  sufficient,  and  if  sold  would  not  pay  the  amount 
d  lie  on  the  mortgage,  and  costs,  and  that  the  mortgagor  has 
no  means  of  paying  any  balance  which  might  remain  due 
after  the  sale  of  the  mortgaged  premises,  and  prays  for  a  strict 
foreclosure.  The  bill  was  taken  for  confessed,  proofs  were 
heard  by  the  court,  and  a  decree  of  strict  foreclosure  was 
entered. 

It  is  now  insisted  that  under  our  statute  the  court  had  no 
right  to  decree  a  strict  foreclosure,  but  was  bound  to  order  the 
premises  to  be  sold.  The  twenty-fourth  section  of  the  fifty- 
seventh  chapter,  E.  S.,  is  relied  upon  to  sustain  this  position. 
It  is  this :  "In  all  cases  hereafter  where  lands  shall  be  sold 
under  and  by  virtue  of  any  decree  of  a  court  of  equity  for 
the  sale  of  mortgaged  lands,  it  shall  be  lawful  for  the  mort- 
gagor of  such  lands,  his  heirs,  executors,  administrators  or 
grantees,  to  redeem  the  same  in  the  manner  prescribed  in 
this  chapter  for  the  redemption  of  lands  sold  by  virtue  of 
executions  issued  upon  judgments  at  common  law;  and 
judgment  creditors  may  redeem  lands  sold  under  any  such 
decree  in  the  same  manner  as  is  prescribed  for  the  redemp- 
tion of  lands  in  like  manner  sold  upon  executions  issued 
upon  judgments  at  common  law."  While  it  is  admitted 
that  this  section  does  not  in  terms  forbid  the  courts  to  ex- 
ercise the  power  which  they  had  been  in  the  constant  habit 
of  exercising  as  a  part  of  their  undoubted  jurisdiction,  by 
granting  decrees  of  strict  foreclosures  upon  mortgages, 
yet  it  is  argued  that  such  power  is  impliedly  taken 
[*99]  away,  *I  certainly  have  never  been  able  so  to  under- 
stand that  statute.  Previous  to  its  passage,  the  most 
usual  mode  of  foreclosing  mortgages  was  by  ordering  a  sale 
of  the  mortgaged  premises,  at  some  future  time  to  be  fixed 
by  the  discretion  of  the  court,  either  reserving  the  right  to 
the  mortgagor  to  redeem  from  that  sale  within  a  specified 
time,  or  making  the  sale  absolute.  When  no  right  of  re- 
demption was  allowed,  the  sale  was  usually  fixed  for  a  dis- 
tant day,  say  six  months  or  a  year,  or  the  next  term  of  the 
court ;  but  in  case  the  decree  provided  for  a  redemption  from 
the  sale,  the  premises  were  ordered  to  be  sold  as  soon  as  the 
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requisite  notice  could  be  given.  This  statute  was  evidently- 
designed  to  fix  a  uniform  rule  for  such  cases,  and  to  leave 
it  no  longer  to  the  discretion  of  the  courts.  The  statute 
plainly  does  this,  and  it  professes  to  do  nothing  more. 
While  the  most  usual  mode  of  foreclosing  mortgages  was 
by  ordering  the  mortgaged  premises  to  be  sold,  yet  this  was 
by  no  means  the  only  mode.  The  power  of  strict  fore- 
closure was  frequently  exercised,  and  indeed  it  was  prob- 
ably never  refused,  where  the  interests  of  both  parties 
manifestly  required  it,  as  is  often  the  case.  Except  in  such 
a  case  it  never  should  be  exercised,  and  in  such  cases  only, 
I  imagine,  would  this  court  have  sanctioned  it  before  the 
passage  of  the  statute  above  quoted,  and  it  certainly  could 
not  do  so  now.  Such  cases,  however,  may  frequently  arise. 
As  where  the  mortgagor  is  insolvent  and  the  mortgaged 
premises  are  not  of  sufficient  value  to  pay  the  debt  and 
costs.  In  such  a  case  it  is  for  the  interes'ts  of  the  mortgagor 
that  the  premises  be  taken  in  absolute  discharge  of  the 
whole  mortgage  debt ;  for  in  this  country  there  are  but  few, 
indeed,  so  desperately  insolvent  that  they  do  not  consider 
that  their  interest  is  promoted  by  the  discharge  of  any  por- 
tion of  their  indebtedness.  IS'or,  on  the  other  hand,  can  it 
prejudice  their  interests  to  have  the  land  applied  without  a 
sale,  when  the  value  of  the  premises  does  not  exceed  the 
amount  of  the  mortgage  debt  and  costs.  In  such  a  case, 
also,  the  interest  of  the  mortgagee  may  be  clearly  promoted 
by  taking  the  land  in  absolute  discharge  of  the  debt.  While 
he  loses  a  claim  against  ^n  irresponsible  party  which  is 
practically  of  no  value,  he  gets  a  clear  title  to  the  premises, 
if  the  debt  is  not  paid  within  the  time  prescribed  by  the 
decree. 

Such  was  the  case  here.  The  mortgagor  had  nothing 
else  to  pay  with  but  this  land,  which  was  not  of  sufficient 
value  to  pay  the  debt  and  costs.  This  state  of  facts  appears 
in  the  complainant's  bill,  which  prays  for  a  strict  fore- 
closure. The  mortgagor  did  not  dispute  these  facts,  and 
made  no  objection  to  the  relief  sought.  He  did  not 
appear  at  all,  but  allowed  the  bill  to  *be  taken  as  [^100] 
confessed,  and  it  is  now  too  late  to  object  to  the 
truth  of  those  statements.     In  support  of  the  allegations  of 
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the  bill,  the  court  heard  proof.  What  that  proof  was  we 
are  not  informed  by  the  record,  but  we  may  well  presume, 
in  favor  of  the  decree,  that  the  proof  was  in  corroboration 
of  the  bill.  At  any  rate  it  has  been  repeatedly  decided  by 
this  court,  that  the  respondent  can  not  object  to  the  suffi- 
ciency of  the  proof,  where  the  bill  has  been  taken  as  con- 
fessed. This  record,  then,  justifies  the  conclusion  that  it 
was  for  the  interest  of  both  parties,  at  the  time  the  decree 
was  rendered,  that  a  strict  foreclosure  should  be  decreed. 
And  so  long  as  such  cases  might  frequently  arise,  we  may 
well  presume  that  it  was  not  mere  inadvertence  on  the  part 
of  the  legislature  that  the  power  to  enter  such  decrees  was 
not  taken  away.  This  power  may  possibly  be  abused  by 
the  courts.  If  this  were  a  valid  argument  against  the  ex- 
istence of  the  power,  in  order  to  satisfy  it  it  would  be  nec- 
essary to  deprive  the  courts  of  all  power  to  do  justice  as 
well  as  injustice,  for  there  are  very  few  powers  which  are 
held,  either  by  courts  or  others,  which  may  not  be  abused 
and  perverted.  But  such  an  argument  is  more  properly  ad- 
dressed to  the  legislature  than  to  the  courts  themselves. 
Before  the  passage  of  the  law  quoted,  the  power  here  exer- 
cised did  exist,  and  this  statute  did  not  pretend  to  take  it 
away  or  abridge  it,  and  the  conclusion  necessarily  follows 
that  it  still  exists.  In  this  case  we  can  not  say  that  the 
decree  should  be  reversed  because  it  was  improperly  exer- 
cised.    It  must,  therefore,  meet  with  our  approval. 

Some  other  objections  were  raised  to  the  decree,  which 
have  been  examined  and  found  to  be  untenable.  One  is 
that  the  decree  does  not  specify  in  whom  the  title  to  the 
land  shaU  be  vested ;  that  was  not  necessary.  By  barring 
the  equity  of  redemption  it  confirms  the  title  in  the  mort- 
gagees; the  title  conveyed  by  the  mortgage,  which  was 
before  conditional,  now  becomes  absolute.  It  was  also  ob- 
jected that  the  decree  does  not  specify  to  whom  the  money 
should  be  paid,  in  default  of  which  the  equity  of  redemption 
^vas  foreclosed.  The  money  was  decreed  to  the  complain- 
ants, who  were  the  mortgagees,  and  this  should  have  been 
satisfactory  evidence  to  the  defendant  that  the  money  was 
to  be  paid  to  them.    Had  he  so  paid  it,  he  would  have  saved 

his  title. 
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The  sheriff  was  allowed  to  amend  his  return  after  he  had 
gone  out  of  office,  and  after  the  decree  had  been  entered. 
The  objection  to  this  is  fully  answered  by  the  decision  of 
this  court  in  the  case  of  Iforris  v.  Trustees  of  Schools,  and 
it  is  unnecessary  again  to  discuss  the  question  here. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


*LuKB  May  v.  Eobekt  R.  Jeneins  et  al.      [*101J 

Error  to  Morgan. 

Advancement  to  wife  of  insolvent. —  Jenkins  was  insolvent;  the 
father  of  his  wife  made  an  advancement  for  her  separate  use,  to  be 
invested  in  such  a  way  that  the  creditors  of  the  husband  could  not 
reach  it ;  there  was  no  appearance  of  fraud  in  the  transaction.  Held, 
that  the  father  of  the  wife  had  the  legal  and  moral  right  to  make 
such  advancement,  and  that  no  complaint  could  be  made  against  such 
action. 

The  cause  was  heard  before  Woodson,  judge,  at  !N'ovem- 
ber  term,  1853,  of  the  Morgan  circuit  court. 
The  opinion  contains  a  history  of  the  case. 

M.  McCoNNEL,  for  plaintiff  in  error.  D.  A.  Smith,  for 
defendants  in  error. 

Caton,  J.  We  think  the  decree  in  this  case  must  be 
affirmed.  It  satisfactorily  appears  that  the  lot  was  pur- 
chased in  the  name  of  the  trustee,  and  the  house  built  by 
him  for  the  use  of  Mrs.  Jenkins  with  funds  furnished  by  her 
father,  for  her  sole  and  separate  use,  and  with  the  express 
intention  and  direction  that  they  should  be  so  invested. 
Over  $-100.  was  raised  from  the  sale  of  the  land  in  Woodford 
county,  which  had  been  given  to  Mrs.  Jenkins  by  her  father, 
and  for  the  purpose  of  providing  for  her  a  separate  estate ; 
and  $200  in  money  was  also  sent  out  for  that  purpose.  The 
money  raised  from  the  sale  of  the  land  never  passed  into 
the  hands  of  Mr.  Jenkins,  but  was  received  by  the  son,  who 
sold  the  land,  and  who  held  the  title  in  trust,  and  was  bj 
him  paid  over  to  Cooley;  the  $200  which  Mrs.  Jenkins' 
father  sent  out  for  her  was  evidently  received  by  Mr.  Jen- 
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kins,  but  he  never  assumed  to  own  it  or  to  exercise  any  con- 
trol over  it  in  liis  own  right,  but  loaned  it  out  as  the  agent 
of  Cooley,  the  trustee,  and  for  the  use  of  his  wife.  It  was 
eventually  paid  to  Cooley,  or  was  invested  in  the  house  and 
lot  by  his  direction.  The  house  and  lot  cost  probably  some- 
thing over  $1,000.  The  father  of  Mrs.  Jenkins  certainly 
furnished  over  $600  of  this,  besides  accumulated  interest, 
the  amount  of  which  is  not  shown.     There  is  still  owing 

upon  the  house  and  lot  between  $300  and  $400 ;  sho  w- 
[*102]  ing  means  *furnished  by  her  father  for  the  use  of 

Mrs.  Jenkins,  approximately  suiScient  to  pay  for  the 
house  and  lot.  It  is  true  that  a  part  of  the  contracts  were 
made  by  Mr.  Jenkins,  but  this  was  done  as  the  professed 
agent  of  Cooley,  the  trustee.  And  it  satisfactorily  appears 
that  Cooley  paid  Jenkins  for  his  work  on  the  house,  the 
same  as  other  mechanics.  We  think  it  is  not  shown  that 
Jenkins  has  either  funds  or  labor  invested  in  this  house  or 
lot. 

The  case  is  simply  this :  Jenkins  was  insolvent.  In  view 
of  this  fact,  the  father  of  Mrs.  Jenkins  makes  an  advance- 
ment for  her  separate  use,  with  express  directions  to  have  it 
invested  in  such  a  way  as  to  secure  a  home  for  his  daughter, 
which  should  be  beyond  the  reach  of  the  creditors  of  her 
husband.  And  the  question  is.  Was  that  a  fraud  upon 
those  creditors?  was  this  a  transaction,  either  on  the  part 
of  the  wife  or  her  father,  of  which  the  creditors  had  any 
right  to  complain  ?  We  think  most  clearly  not.  Her  father 
had  both  the  legal  and  the  moral  right  to  do  with  his  own 
as  he  pleased ;  and  if  he  chose  to  give  it  to  his  daughter,  in- 
stead of  appropriating  it  to  the  payment  of  her  husband's 
debts,  he  was  but  exercising  a  high  moral  right,  of  which 
no  one  can  have  cause  to  complain ;  and  the  courts  should 
not  be  astute  in  seeking  for  trivial  circumstances  to  thwart 
his  intentions,  where  such  intention  has  been  uniform,  and 
is  clearly  manifest  from  his  whole  course  in  the  transaction. 
To  apply  this  fund  now  to  the  payment  of  the  husband's 
debts,  which  was  originally  and  always  'designed  by  the 
donor  to  secure  a  comfortable  provision  for  his  daughter,  in 
view  of  those  very  debts  which  might  prevent  the  husband 
from  making  a  suitable  or  comfortable  provision,  Avould  be 
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unjust  in  the  extreme.  Those  debts  were  never  contracted 
ujDon  the  credit  of  this  fund,  or  with  the  reasonable  expecta- 
tion that  they  would  be  paid  by  the  father-in-law  of  the 
debtor;  and  the  creditors  ought  not  to  complain  that  he 
chose  to  provide  for  his  daughter  rather  than  pay  them  and 
leave  her  destitute.  "Where  there  is  an  attempt  to  cover  up 
the  actual  property  of  the  debtor,  under  the  name  of  the 
wife,  it  is  the  right  of  the  creditors  and  the  duty  of  the 
courts  to  defeat  such  intention.  "We  are  satisfied,  however, 
that  this  is  not  such  a  case ;  and  we  are  of  opinion  that  the 
decree  should  be  affirmed. 

Decree  affirmed. 


*MAiiTiN  E.  Bakee  v.  Mahala  Copenbaegee  et  al.  [*103J 

Error  to  Sangamon. 

Devise  —  Of  real  estate  to  he  converted  into  money. —  A  devise  of  real 
estate,  which  by  the  provisions  of  the  will  is  to  be  converted  into 
money,  and  that  money  distributed  among  the  devisees,  must  be 
treated  as  a  devise  of  money  and  not  of  land. 

Same  —  Devisees  may  elect  to  take  realty. —  Devisees  may  elect  to  take 
the  land  itself  instead  of  the  money ;  but  the  character  of  the  devise 
can  not  be  changed  from  money  to  land  without  the  concurrence  of 
all  the  devisees. 

Interest  of  single  devisee. —  In  such  case,  one  devisee  cannot  sell 
or  convey  a  valid  title  to  any  part  of  the  land ;  nor  can  the  interests  of 
one  of  the  devisees  be  sold  on  execution. 

Election  by  feme  covert. —  It  is  competent  for  a  feme  covert  to  elect 
to  take  the  land  instead  of  the.  money ;  but  that  election  can  only  be 
made  under  the  same  forms  and  solemnities  as  by  law  a^-e  required  to 
enable  her  to  convey  her  fee. 

Same  —  Sheriff's  sale. — A  purchaser  at  sheriff's  sale  of  the  interest  of 
one  of  the  devisees  in  such  case  is  not  entitled  to  receive  that  portion 
of  the  money  produced  by  the  sale  of  the  land  to  which  the  devisee 
was  entitled  under  the  will.  ^  The  devisee,  in  such  case,  has  no  inter- 
est in  the  land  which  can  be  levied  upon  under  execution. 

What  can  not  be  sold  on  execution. — A  naked  legal  title,  which  is 
held  in  trust,  can  not  be  sold  on  execution  at  law.  So  of  an  equitable 
title,  which  is  only  contingent  and  uncertain. 

Cited  :  Interest  in  land,  when  not  subject  to  execution,  67  HI.  430 ;  82 
HI.  250;  82  111.  251.  Devise  of  land  as  a  devise  of  money,  29  111.  122: 
36  111.  300;  8  Bradw.  26;  113  111.  33.  Election  of  devisees  to  take  land, 
67  m.  430;  99  m.  589. 
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This  suit  was  heard  before  Davis,  judge,  at  November 
term,  1S53,  of  the  Sangamon  circuit  court.  See  statement 
of  case  in  the  opinion  of  the  court. 

J.  C.  CoNKLiNG,  for  plaintiff  in  error.  Stuakt  &  Edwards 
and  S.  T.  Logan,  for  defendants  in  error. 

Caton,  J.  By  his  last  will  and  testament,  James  ITewell 
devised  the  premises  in  question  to  his  wife  for  life ;  then 
the  will  proceeds :  "  And  that  at  the  death  of  my  said  wife, 
all  the  property  hereby  devised  or  bequeathed  to  her  as 
aforesaid,  or  so  much  thereof  as  may  remain  unexpended, 
be  sold  and  equally  divided  among  my  children,  Martha 
Copenbarger,"  and  four  others,  naming  them. 

Conveyances  were  made  by  several  of  the  devisees  to 
"William  D.  ISTewell,  one  of  the  devisees,  of  their  interest  in 
the  premises,  to  which  objections  were  made,  but  which, 
with  the  view  we  take  of  this  case,  it  is  unnecessary  to 
examine.  Although  there  was  some  attempt  made  by  the 
testimony  of  Hooper  to  show  that  Mrs.  Copenbarger  had 
at  one  time  agreed  to  sell  her  interest  in  the  premises 
[*104]  to  WiUiam  D.  JSTewell,  yet  there  is  not  *a  pretense 
for  saying  that  she  ever  made  a  valid  conveyance 
for  that  purpose.  Hooper  swears  that  he  did,  during  the 
life-time  of  her  husband,  draw  up  an  agreement  by  which 
she  agreed  to  sell  her  interest  to  William  for  $200,  which 
was  to  be  paid  in  eight  years,  and,  if  not  promptly  paid  at 
that  time,  all  claim  under  the  agreement  and  all  payments 
were  to  be  forfeited,  and  the  witness  thinks  this  agreement 
was  signed  by  Mrs.  Copenbarger  and  her  husband,  and  left 
in  the  hands  of  old  Mrs.  Newell,  but  that  the  agreement 
was  never  acknowledged.  Without  an  acknowledgment 
she  could  make  no  valid  conveyance  of  her  estate,  and  hence 
it  is  unnecessary  to  inquire  whether  he  ever  made  payment 
according  to  the  terms  of  the  agreement.  There  was  cer- 
tainly no  legal  conveyance  by  Mrs.  Copeland  to  her  brother 
William. 

Here  was  a  devise  of  real  estate,  which,  by  the  provisions 
of  the  will,  was  to  be  converted  into  money,  and  that  money 
distributed  among  the  devisees.  This,  it  is  admitted  on  all 
hands,  must  be  treated  as  a  devise  of  money  and  not  of 
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land.  This  rule  is  so  well  settled  that  it  is  not  necessary 
even  to  refer  to  the  authorities  on  the  subject.  The  legal 
title  to  the  land  is  held  in  trust  for  the  purposes  specified  in 
the  will,  whether  the  title  is  left  by  the  will  to  descend  to 
the  heirs  by  operation  of  law,  or  whether  by  the  will  it  is 
vested  in  a  trustee ;  nor  does  it  make  any  difference,  in  this 
respect,  that  the  legal  title  descended  to  the  devisees  to 
■"  hoir.  the  bequest  is  to  be  paid  in  money  when  the  land  is 
sold.  There  can  be  no  doubt,  however,  where  a  devise  is 
made  of  money  to  be  produce^  by  the  sale  of  land,  as  in 
this  case,  that,  by  the  election  of  all  the  devisees,  they  may 
take  the  land  itself  instead  of  the  money,  where  all  are 
competent  to  make  such  election;  but  it  is  equally  clear 
that  the  character  of  the  devise  can  not  be  thus  changed 
from  money  to  land  except  by  the  concurrent  action  of  all 
the  devisees,  for  as  each  has  a  separate  right  to  insist  upon 
the  bequest  as  provided  by  the  will,  their  claim  can  not  be 
defeated  except  upon  the  election  of  all;  hence  each  must 
have  the  uncontrolled  right  to  have  the  land  sold  and  to 
receive  his  share  of  the  proceeds  of  the  sale  of  the  land. 
If  four  of  the  five  devisees  could  elect  to  take  the  bequest 
in  land  instead  of  money,  they  could,  without  the  consent 
of  the  fifth,  compel  her  to  take  an  undivided  fifth  share  of 
the  land  instead  of  a  fifth  part  of  the  money  for  which  the 
whole  land  would  sell.  The  fifth,  therefore,  has  the  right 
to  insist  that  the  land  shall  be  sold,  and  that,  too,  unincum- 
bered and  unembarrassed  by  any  act  done  or  suffered  by 
anv  of  the  other  devisees.  If  one  of  the  devisees  could 
seU  his  interest  in  the  land  and  convey  a  valid  title 
to  his  *fifth,  and  another  could  suffer  an  execution  [*105] 
to  be  levied  upon  his  undivided  fifth,  and  sold,  and 
a  good  title  conveyed  to  the  purchaser,  it  is  manifest  that 
the  title  would  become  so  embarrassed  as  to  prejudice  the 
interests  of  the  other  devisees ;  for  the  sale  must  be  of  an 
interest  in  the  land,  and  not  of  money  to  be  produced  from 
the  land.  If  they  have  a  right  to  insist  upon  a  sale,  there 
can  be  no  doubt  that  they  have  a  right  to  have  as  perfect  a 
title  conveyed  under  that  sale  as  descended  from,  or  was 
devised  by,  the  testator.  It  is  competent  for  a  feme  covert 
to  elect  to  take  the  land  instead  of  the  money,  but  that 
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election  can  only  be  made  under  the  same  forms  and  solem- 
nities as  by  law  are  required  to  enable  her  to  convey  her 
fee.  Oldham  v.  Hughs,  2  Atk.  452;  May  v.  Roper,  4  Sim. 
300;  Jarman  on  "Wills,  538;  Rice  v.  Baxter,  1  Watts  & 
Serg.  455.  There  is  no  pretense  that  this  was' done  by  Mrs. 
Copenbarger ;  hence  she  has  the  undoubted  right  to  have 
the  land  sold  and  her  proportion  of  the  proceeds  paid  to 
her. 

The  question,  however,  will  still  arise,  whether  the  pur- 
chaser at  the  sheriff's  sale  Avill  be  entitled  to  receive  that 
portion  of  the  money  which  by  the  will  is  devised  to  William 
I^ewell.  This  depends  entirely  upon  the  question  whether 
he  had  any  interest  in  the  land  which  was  subject  to  be 
levied  upon  under  the  execution.  If  the  plaintiff  in  the  exe- 
cution had  a  right  to  levy  upon  the  land,  he  had  a  right  to 
sell  it,  and  to  convey  a  good  title  in  spite  of  the  other  dev- 
isees. This  we  have  already  seen  he  could  not  do.  The 
reason  of  this  is  obvious,  A  portion  of  the  legal  title  had 
descended  to  and  vested  in  him,  not  as  owner  but  as  trustee^ 
to  be  sold  and  the  proceeds  distributed  according  to  the 
directions  of  the  will,  and  that  title  was  held  as  strictly  in 
trust  as  if  he  was  to  have  no  interest  in  the  proceeds.  The 
land  was  not  devised  to  him,  but  the  money  was.  His  only 
claim  of  interest  was  in  that  money,  and  even  in  that  he 
had  no  certain  interest  till  after  the  death  of  his  mother, 
who,  by  the  will,  was  authorized  to  sell  it.  The  naked  legal 
title,  then,  which  he  thus  held  in  trust,  certainly  could  not 
be  sold  on  execution  at  law.  Could  his  equitable  title  ?  That 
was  derived  solely  from  the  will.  By  the  will  he  derived 
no  title  to  the  land,  either  legal  or  equitable.  The  devise, 
as  before  suggested,  was  not  of  the  land,  but  of  money. 
The  bequest  was  of  money,  not  presently,  but  in  expectancy, 
and  even  then  not  certain,  but  contingent  upon  his  mother 
dying  without  disposing  of  the  land.  Till  that  event  hap- 
pened, he  had  no  certain  interest  either  in  the  land  or  its 
proceeds.  After  that  event,  he  had  an  expectancy  of  money, 
but  nothing  more.     There  was  even  j^et  no  money  due  him 

under  the  will,  nor  could  it  become  due  till  it  had 
[*106]  been  produced  *by  a  sale  of  the  land.     Till  then  he 

could  have  no  right  to  demand  it  of  any  one.     The 
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question  then  simply  is,  Can  an  execution  be  levied,  not 
upon  money  present,  nor  even  upon  a  claim  for  money  pres- 
ently due  and  payable,  but  upon  a  hope  or  probabihty  that 
money  may,  upon  the  happening  of  some  future  event,  be- 
come due  and  payable  to  the  defendant  in  the  execution? 
The  very  statement  of  the  proposition  conveys  to  every 
iegal  mind  the  most  conclusive  answer.  We  are  of  opinion 
that  the  sale  under  the  execution  conveyed  no  title  what- 
ever, either  in  the  land  or  its  proceeds,  as  to  any  of  the  dev- 
isees, and  the  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


Gideon  Sibekt  -y    Daniel  McAvot. 
Error  to  Morgan. 

Issue  out  of  chancery — Verdict. —  A  verdict  upon  an  issue  out  of 
chancery  does  not  necessarily  constitute  the  basis  of  the  adjudication 
in  the  suit. 

Equity — Reformation  of  contract. — If  a  party  desires  to  have  a  mis- 
take in  a  contract  corrected,  he  must  resort  to  equity  for  that  purpose, 
before  he  submits  the  contract  to  a  court  for  adjudication. 

Contracts  can  only  be  reformed  for  mistakes  of  fact.i 

In  this  case  the  parties  entered  into  a  written  contract 
about  ditching  to  be  done  by  McAvoy  for  Sibert  and  others. 

McAvoy  did  the  work  as  the  parties  directed,  and,  upon 
the  settlement  for  the  work,  Sibert  refused  to  pay  according 
to  the  measurement  contended  for  by  McAvoy,  and  he  sued 
in  a  court  of  law  for  his  work. 

A  diflBculty  arose  upon  the  trial  as  to  the  construction  of 
the  contract,  and  the  jury  disagreed,  and  there  was  a  mis- 
trial, and  the  attorneys  for  the  parties  made  an  agreed  case, 
to  test  this  point;  upon  which  pro  forma  judgment  was  ren- 
dered in  the  circuit  court,  and  the  case  went  to  the  supreme 
court,  and  the  pro  forma  judgment  was  there  affirmed. 
The  question  made  and  decided  in  this  case  was  as  to  the 
construction  of  the  contract  as  it  was  written. 

McAvoy  then  filed  a  bill  in  chancery  alleging  that  the 

Cited:  17  111.  217;  45  ni.  215;  16  Bradw.  371. 

1  See  Euffner  v.  McConnel,  17  111.  212,  note. 
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contract  really  between  the  parties  was  different  from  the 
manner  in  which  it  had  been  written,  and  alleged  that  there 
was  a  mistake  in  drawing  up  the  contract  made  by 
[*10Y]  the  person  employed  to  *write  it,  and  that  the  other 
party  fraudulently  took  advantage  of  said  mistake 
on  the  trial  at  law. 

McAvoy  set  out  in  his  bill  those  proceedings  at  law,  and 
alleged  that  this  mistake  in  writing  the  contract  was  never 
discovered  by  him  until  the  trial  of  the  suit  at  law. 

The  bill  prayed  that  an  issue  might  be  made  out  of  chan- 
cery and  tried  by  a  jury,  to  determine  whether  the  mistake 
alleged  did  occur,  and  to  determine  what  the  contract  really 
was  between  the  parties,  and  which  they  intended  to  have 
reduced  to  writing. 

The  defendants,  Sibert  and  others,  answered  and  denied 
the  making  of  the  mistake,  and  contended  for  the  contract . 
as  it  was  written,  and  also  set  up  the  agreed  case  and  the 
judgment  at  law  as  an  estoppel  to  the  relief  asked  in  this 
biU. 

The  circuit  court  ordered  the  issue  to  be  tried  by  the  jury 
as  by  the  bill  asked,  and  said  trial  was  had,  and  the  court 
of  law,  upon  the  motion  of  both  parties,  gave  instructions, 
and  the  jury  found  the  issues  for  McAvoy,  and  found  the 
contract  to  be  as  alleged  by  him,  and  the  error  in  drawing 
it  up. 

This  verdict  was  certified  to  the  court  of  chancery,  and 
said  verdict  and  instructions  of  both  parties,  and  said  agreed 
case  and  judgment  at  law,  and  all  the  proofs  on  both  sides 
establishing  the  amount  due  and  the  sums  paid,  were  given 
in  evidence,  and  the  court  entered  a  decree  for  McAvov  for 
the  balance  due  him  as  prayed  in  his  bill. 

Sibert  and  others  bring  this  case  to  this  court  to  reverse 
this  decree. 

This  cause  was  heard  before  Woodson,  judge,  at  March 
term,  1853,  of  Morgan  circuit  court. 

D.  A.  Smith  and  W.  Brown,  for  plaintiff  in  error.  M. 
McCoNNEL,  for  defendant  in  error. 

Caton,  J.  In  N'ovember,  1851,  a  contract  was  entered 
into  by  Sibert  and  others  of  the  one  part,  and  McAvoy  of 
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the  other  part,  by  which  McAvoy  was  to  dig  a  certain  ditch^ 
for  which  Sibert  and  others  were  to  pay  him  twelve  and 
one-half  cents  per  yard,  the  measurement  to  be  made  by 
David  Hodges.  Payments  were  made  as  the  work  pro- 
gressed. After  the  work  was  completed  it  was  measured 
by  Hodges.  McAvoy  was  dissatisfied  with  the  rule  of 
measurement  adopted  by  Hodges.  He  then  brought  a  suit 
at  law  upon  the  contract,  upon  which  an  agreed  case  was 
made  up,  in  which  it  was  agreed  that,  under  the  contract 
declared  upon,  McAvo}^  had  dug  the  ditch  of  certain 
*specified  dimensions,  the  actual  excavation  of  which  [*108] 
was  three  thousand  and  three  and  one-quarter  cubic 
yards  as  Hodges  had  measured  it,  but  when  measured  by  an- 
other engineer,  according  to  a  rule  laid  down  in  the  contract 
as  he  construed  it,  and  which  gave  more  than  the  actual 
amount  of  the  work,  the  measurement  amounted  to  six 
thousand  one  hundred  and  twenty-five  cubic  yards.  In  that 
case  the  court  adopted  Hodges'  measurement,  and  allowed 
the  plaintiff  for  the  amount  of  work  actually  done,  at  the 
price  agreed  upon,  and  rendered  judgment  for  the  defend- 
ants, who  had  overpaid  the  plaintiff  according  to  that  meas- 
urement. That  case  was  brought  to  this  court,  where  the 
same  construction  was  given  to  the  contract,  and  the  judg- 
ment was  affirmed.  This  bill  was  then  filed  by  McAvoy, 
alleging  a  mistake  in  drawing  up  the  contract,  praying  the 
court  to  correct  the  mistake,  and  decree  to  the  complainant 
the  additional  compensation  to  which  he  would  be  entitled 
under  the  contract  as  amended.  Issues  Avere  formed  and 
tried  by  a  jury,  who  found  for  the  complainant,  whereupon 
a  decree  was  entered  adjudging  to  the  complainant  $390.22 
and  interest,  amounting  to  the  sum  of  $66.30.  To  reverse 
this  decree  the  suit  is  brought  to  this  court. 

The  record  does  not  present  the  evidence  upon  which  the 
jury  found  their  verdict,  as  it  should  have  done.  A  verdict 
upon  an  issue  out  of  chancery  does  not  necessarily  consti- 
tute the  basis  of  the  adjudication  in  the  suit,  as  is  the  case 
at  common  law.  It  is  not  conclusive  of  the  facts  thus 
found,  but  the  court  may,  notwithstanding  the  verdict,  find 
the  facts  the  other  Avay,  upon  an  examination  of  the  evi- 
dence in  the  case,  and  render  a  decree  accordingly.     Or  the 
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court  may  adopt  a  part  of  the  facts  as  found  by  the  verdict, 
and  upon  other  points  arrive  at  a  different  conclusion.  And 
the  same  course  may  be  taken  by  this  court  when  the  rec- 
ord is  brought  here.  Garrett  v.  Stevenson,  3  Gihn,  278. 
Hence  the  necessity  of  sending  up  the  whole  evidence  in  a 
chancery  suit,  when  any  question  is  to  be  made  as  to  the 
facts. 

But  waiving  all  this,  we  think  the  complainant  has  come 
too  late  with  his  bill  to  correct  a  mistake  in  this  contract. 
He  brought  an  action  upon  that  contract  which  he  prose- 
cuted to  final  judgment,  not  only  in  the  circuit  court,  but 
in  this  court  also.  He  declared  upon  the  contract  as  it  was 
written,  and  in  the  agreed  case  admitted  that  the  work  was 
done  under  that  contract,  as  declared  upon  in  that  action. 
There  was  a  dispute  about  the  construction  of  the  contract, 
but  none  about  its  terms.  He  contended  then  with  his  wit- 
ness, that  the  written  contract  provided  the  same  rule  for 

the  measurement  of  the  work  which  he  now  insists 
[*109]  was  the  actual  agreement  of  the  parties,  but  *which 

he  now  says  was  left  out  of  the  agreement  by  mis- 
take, in  drawing  it  up.  In  the  construction  of  that  agree- 
ment, the  court  disagreed  with  him,  and  rendered  judgment 
against  him  upon  the  contract.  The  contract  then  was 
merged  in  the  judgment,  and,  as  a  contract,  ceased  to  exist. 
The  trial  was  upon  the  entire  contract,  and  left  no  part  of 
it  open  to  future  controversy  or  adjudication.  There  is, 
then,  no  contract  left  between  the  parties  to  be  reformed 
and  corrected.  If  there  was  a  mistake  in  drawing  up  the 
contract,  the  party  should  have  had  it  corrected  before  he 
called  upon,  or  at  least  before  he  finally  submitted  it  to,  the 
court  for  its  adjudication.  He  had  no  right,  first,  to  go  to 
a  court  of  law  and  there  try  the  experiment  to  see  whether 
he  could  not  get  such  a  construction  adopted  as  would  make 
it  embrace  all  that  he  contended  for,  as  constituting  the 
agreement  of  the  parties,  and,  failing  in  that,  go  into  equity 
to  get  that  inserted  in  the  contract  which  he  insisted  Avas 
in  it  before.  If  he  misconstrued  the  contract  as  written, 
that  was  a  mistake  of  law  and  not  of  fact,  and  for  such 
mistakes  equity  can  grant  no  relief.  It  is  where  parties  in- 
tended to  insert  words  in  a  contract  which  were  by  accident 
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omitted,  tliat  equity  can  reform  'the  contract  by  inserting 
them,  or  by  expunging  words  they  did  not  intend  to  have 
inserted.  If  the  words  are  written  as  the  parties  intended 
they  should  be  written,  or  supposed  they  were  written, 
when  they  signed  the  contract,  no  matter  how  much  they 
may  be  mistaken  as  to  the  meaning  of  those  words,  no 
rehef  can  be  granted  either  at  law  or  in  equity.  The  con- 
struction of  words  is  a  matter  of  law.  The  insertion  of 
words  is  a  matter  of  fact.  It  is  for  mistakes  of  fact  alone 
that  contracts  may  be  reformed. 

But,  whether  this  was  a  mistake  of  fact  or  of  law,  we 
are  very  clearly  of  opinion  that  the  complainant  comes  too 
late  to  have  the  mistake  corrected,  and  the  corrected  con- 
tract enforced.  It  had  already  been  enforced,  and  that  was 
the  end  of  it. 

The  decree  of  the  circuit  Court  must  be  reversed,  and  the 
bill  dismissed. 

Decree  reversed. 


*The   People  ex  relatione  Fleming   Stevenson  v.    [*110] 

James  M.  Higgins. 

Error  to  Morgan. 

Information — Venue. —  It  is  as  essential  to  an  information  that  a  proper 
venue  be  laid,  as  to  an  indictment  or  declaration. 

Illinois  State  Hospital  for  the  Insan^e  —  Act  of  incorporation  — 
Power  of  trustees — Superintendent,  tenure  of  office  of  —  Removal  — 
Practice. — The  act  creating  the  "  IlUnois  State  Hospital  for  the  Insane" 
incorporated  certain  individuals  named,  and  their  successors  in  office, 
as  trustees,  and  constituted  them  a  body  politic  and  corporate ;  it  also 
created  the  office  of  medical  superintendent  of  said  institution,  and 
provided  that  the  trustees  should  have  charge  of  the  general  interests 
of  the  institution ;  that  they  should  appoint  the  superintendent,  assist- 
ant physician  and  steward,  and  fix  the  amount  of  their  salaries ;  that 
the  superintendent  should  be  a  skilful  physician,  and  be  appointed  for 
the  term  of  ten  years ;  and  that  he  should  be  subject  to  removal  only 
for  infidelity  to  the  trust  reposed  in  him,  or  on  account  of  incompe- 
tency. 

Held,  that  the  trustees  had  the  right  to  remove  the  superintendent  for 
the  causes  specified,  whenever  either  of  those  causes  existed. 

Cited  :  90  111.  205. 
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Had  the  law  been  silent  as  to  the  tenure  of  the  office,  and  on  the  subject 
of  removal,  the  court  would  not  hesitate  to  hold  that  the  power  of 
amotion  was  incidental  to  that  of  appointment,  and  that  the  trustees 
might  remove  the  superintendent  without  assigning  any  specific  cause, 
whenever  in  their  judgment  the  best  interests  of  the  institution  should 
require  it. 

In  cases  of  this  sort,  where  the  law  is  silent  as  to  the  mode  of  proceed- 
ing, reference  must  be  had  to  the  nature  of  the  case,  to  determine 
what  course  justice  requii-es  the  removing  power  to  pursue,  in  exercis- 
ing its  jurisdiction. 

It  was  not  necessary  that  the  cause  assigned  for  removal  should  be  stated 
in  the  precise  language  of  the  statute ;  if  it  substantially  embraced  it, 
that  was  sufficient. 

These  proceedings  in  the  court  below  were  had  at  Octo- 
ber term,  1853,  of  the  Morgan  circuit  court,  Woodson,  judge, 
presiding. 

The  facts  will  be  found  stated  in  the  opinion  of  the  court. 

Stuakt  &  Edwaeds  and  W.  Beown,  for  plaintiffs  in  error. 
D.  A.  Smith  and  M.  McConnel,  for  defendant  in  error. 

Caton,  J.  This  information  contains  five  counts.  The 
second  and  third  were  dismissed  by  the  state's  attorney. 
To  the  first,  fourth  and  fifth  a  several  demurrer  was  filed, 
which  was  sustained  by  the  circuit  court,  and  to  reverse  this 
decision  the  case  is  brought  here.  The  first  count  was  bad  for 
the  want  of  a  proper  venue.  It  does  not  state  in  what  county 
the  offense  was  committed.  It  is  as  essential  to  an  in- 
fill] formation  that  a  *proper  venue  be  laid,  as  to  a  dec- 
laration or  an  indictment.  By  the  fifth  count  but 
one  question  is  presented,  and  that  is  whether  the  trustees 
had  the  right  to  remove  the  superintendent  for  one  of  the 
grounds  specified  in  the  statute,  to  wit,  for  infidelity  to  the 
trust  reposed  in  him  or  incompetency  to  the  discharge 
thereof?  The  fourth  count  presents  the  additional  ques- 
tions, whether  he  was  removed  for  one  of  the  reasons  speci- 
fied in  the  statutes,  and  whether  he  was  entitled  to  notice 
of  the  proceeding  before  the  order  for  his  removal  was 
made,  and  whether  the  board  proceeded  properly  in  making 
the  order. 

The  fifth  count  avers  that  at  a  meeting  of  the  board  of 
trustees,  held  on  the  6th  of  June,  1853.  the  defendant  was, 
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by  said  trustees,  removed  from  said  office  of  medical  super- 
intendent of  the  hospital,  "  on  the  ground  and  for  the  reason 
of  his  incompetency  to  the  discharge  of  the  duties  thereof, 
and  that  at  the  time  the  order  for  said  removal  of  said  Hig- 
gins  was  made,  he,  the  said  Higgins,  was  present  before  the 
said  board  of  trustees,  and  before  the  passage  of  the  reso- 
lution as  aforesaid  was  heard  by  said  trustees  in  his  defense, 
and  then  interposed  no  objection  to  the  consideration  of  the 
question  of  said  removal  at  that  time,  and  did  not  ask  or 
express  any  desire  for  the  postponement  of  said  resolution." 
These  averments  leave  nothing  open  for  consideration  as  to 
the  regularity  of  the  proceeding,  save  only  the  question  of 
power. 

The  Illinois  State  Hospital  for  the  Insane  was  founded  by 
the  state  and  is  supported  by  its  funds.  The  act  creating 
the  corporation  incorporates  certain  individuals  who  are 
named  as  trustees,  and  their  successors,  a  body  politic  and 
corporate.  It  creates  the  office  of  medical  superintendent 
of  said  institution,  and  provides  that  the  trustees  "shall 
have  charge  of  the  general  interests  of  the  institution ;  they 
shall  appoint  the  superintendent,  assistant  physician  and 
steward,  and  shall  fix  the  amount  of  their  salaries.  The 
superintendent  shall  be  a  skilful  phj^sician,  and  shall  be  ap- 
pointed for  a  term  of  ten  years,  during  which  time  his 
salary  shall  not  be  reduced ;  he  shall  be  subject  to  removal 
only  for  infidelity  to  the  trust  reposed  in  him  or  incompe- 
tency to  the  discharge  thereof;  he  shall  be  a  married  man 
and  with  his  family  reside  in  the  institution."  The  question 
is,  upon  whom  is  this  right  of  removal  for  the  specified 
causes  conferred  ?  The  act  does  not  say  in  express  terms 
by  whom  it  shall  be  exercised.  By  the  defendant  it  is  con- 
tended that  it  can  only  be  exercised  by  the  legislature  in 
their  legislative  capacity,  or  by  the  governor,  the  members 
of  the  legislature  and  the  members  of  this  court,  as  visitors 
of  the  institution.  We  think  it  was  conferred  upon , 
and  was  designed  to  *be  exercised  by  the  board  of  [*112] 
trustees.  "We  think  it  very  clear  that  the  power 
here  conferred  upon  somebody  could  have  had  no  reference 
to  the  power  of  amotion  as  inherently  residing  in  the  legis- 
lature ;  for  with  or  without  that  law  they  possess  the  power, 
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in  their  legislative  capacity,  to  remove  the  superintendent 
for  any  cause  whatever,  or  even  without  cause,  and  the  lim- 
itation of  the  right  to  remove  for  the  two  specified  causes 
only,  must  have  had  reference  to  the  power  of  amotion  to 
be  exercised  by  some  other  authority  created  by  the  act  in 
which  the  limitation  is  expressed.  The  last  section  of  the 
act  declares  that  "the  governor,  the  judges  of  the  supreme 
court  and  members  of  the  legislature  shall  be,  ex  officio,  vis- 
itors of  the  institution."  Admitting  that  the  term  visitors, 
as  here  used,  is  designed  to  be  understood  in  its  technical 
sense,  and  it  is  manifest  that  it  was  ■  not  designed  to  vest  in 
the  visitors  all  the  powers  incident  to  that  ofSce,  when  it  is 
created  by  general  terms  or  exists  without  restriction  in 
eleemosjmary  institutions.  The  original  and  essential  power 
of  visitation  is,  by  the  express  provision  of  the  statute, 
vested  in  the  trustees ;  they  are  authorized  to  make  by-laws, 
rules  and  regulations  for  the  government  of  the  institution, 
and  its  general  interests  are  given  them  in  charge ;  they 
are  authorized  to  appoint  its  principal  officers  and  to  fix 
their  salaries,  and,  in  fine,  are  vested  with  the  essential  orig- 
inal power  of  visitors.  "We  can  not  believe  that  the  visito- 
rial  powers  thus  expressly  vested  in  the  board  of  trustees 
were  intended  also  to  be  vested  in  another  and  distinct  body 
of  men  under  the  general  term  visitors.  It  was  the  design 
of  the  legislature  to  confer  upon  the  board  of  trustees  the 
management  of  this  institution,  and  to  confer  upon  them 
all  necessary  powers  for  that  management  and  control,  as 
the  most  probable  way  of  accomplishing,  in  the  highest 
degree,  the  great  and  benevolent  purposes  of  its  creation ; 
and  we  have  no  doubt  it  was  the  clear  intention  of  the  leffis- 
lature  that  they  should  have  the  power  of  removing  the 
superintendent  as  well  as  appointing  him,  and  otherwise 
properly  managing  the  institution.  But  this  power  of  re- 
moval was  limited.  For  two  causes  only  could  it  be  exer- 
cised. Except  for  these  causes  the  superintendent  was 
placed  even  beyond  the  power  of  the  trustees  during  the 
term  for  which  he  should  be  appointed.  No  change  of 
political  parties  or  other  inferior  consideration  could  ever 
disturb  him  in  his  high  and  responsible  position.  Infi- 
delity or  incompetency  alone  should  authorize  his  removal. 
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When   those   causes   should   be  found  to  exist,  the   high- 
est interests  of  the  institution  and  its   inmates  must  per- 
emptorily require   the    prompt   and  energetic  exercise  of 
this  power.     It  could  not  be  compatible  with  those 
^interests  that  action  should  be  delayed  till  the  as-  [*113] 
sembling  of  the  legislature,  or  till  its  members,  with 
the  governor  and  judges,  could  be  got  together  from  the 
different  parts  of  the  state,  as  a  board  of  visitors,  and  do 
that  which  should  be  done  promptly  whenever  either  of  the  . 
causes  should  exist.    The  trustees  were  vested  with  the  gen- 
eral control  and  management  of  the  affairs  and  interests  of 
the  institution ;  they  were  authorized  to  appoint  the  super- 
intendent, who  might  be  removed  for  the  specific  causes, 
and  they  were  the  appropriate  body,  when  either  of  those 
causes  should  exist,  to  make  that  removal.     Had  the  law 
been  silent  as  to  the  tenure  of  the  office  and  on  the  subject 
of  removal,  we  should  not  hesitate  to  hold  that  the  power 
of  amotion  was  incidental  to  that  of  appointment,    and 
that  they  might  remove  him  without  assigning  any  specific 
cause  whenever  in  their  judgment  the  best  interests  of  the 
institution  should  require  it.     Admitting  the  seventeenth 
section  created  a  board  of  visitors  in  the  technical  sense  of 
the  term,  and  still  their  jurisdiction  to  remove  was  not  orig- 
inal, but  appellate.     The  only  possible  way  in  which  they 
could  interfere  in  the  matter  would  be  by  entertaining  an 
appeal  from  the  decision  of  the  trustees,  and  I  do  not  be- 
lieve that  the  legislature  intended  to  organize  such  a  tri- 
bunal by  the  seventeenth  section ;  but  that  we  need  not 
decide.     Admitting  the  power  of  the  trustees  to  remove  the 
superintendent,  and  the  questions  still  remain  whether  they 
proceeded  in  a  legal  manner  to  make  the  removal,  and 
whether  the  removal  was  made  for  a  legal  cause.     As  to 
the  mode  of  proceeding  it  w^as  insisted  that  specific  and 
formal  charges  should  have  been  preferred  against  the  super- 
intendent ;  that  he  should  have  had  a  formal  notice  of  the 
time  and  place  of  the  trial  of  those  charges;  that  a  regular 
trial  should  have  been  had  upon  the  testimony  of  witnesses, 
and  even  that  he  was  entitled  to  a  trial  by  jury.     The  stat- 
ute has  made  none  of  these  formalities  necessary,  nor  does 
the  common  law  so  interpose  and  attach  itself  to  the  statute 
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as  to  require  them.  In  support  of  the  position  as  asserted 
for  the  defendant,  the  case  of  The  Commomvealth  v.  Barry^ 
Hardin,  229,  was  referred  to.  There  the  constitution  had 
vested  in  the  court  of  appeals  the  jurisdiction  to  remove 
clerks  of  the  circuit  courts  for  official  misconduct,  and  upon 
a  complaint  made  to  that  court  of  official  misconduct  of  a 
clerk  of  a  circuit  court,  the  court  of  appeals  directed  the 
attorney-general  to  file  specific  charges  against  the  clerk, 
which  should  be  served  upon  him  by  copy,  with  a  notice  to 
him  to  appear  and  defend,  and  upon  those  charges  a  trial 
was  had  before  the  court  upon  testimony.  While  the  cir- 
cumstances of  the  case  rendered  such  formal  proceedings 

eminently  proper,  there  is  not  a  word  in  the 
[*114:]  *case  intimating  that  that  course  was  adopted  in 

obedience  to  any  settled  practice  applicable  to  cases 
of  a  similar  kind,  or  even  in  conformity  to  a  single  prece- 
dent. The  most  that  can  be  said  of  the  case  is  that  there 
the  court  deemed  such  a  course  right  and  just,  and  having 
the  right  to  establish  such  a  mode  of  proceeding  as  was 
deemed  right,  that  mode  of  proceeding  was  required.  Had 
the  defendant  been  their  own  clerk,  and  the  causes  for  re- 
moval established  by  their  own  observation,  there  is  no 
intimation  that  such  formal  proceedings  would  have  been 
required  or  any  such  trial  had.  In  cases  of  this  sort,  where 
the  law  is  silent  as  to  the  mode  of  proceeding,  reference 
must  be  had  to  the  nature  of  the  case  to  determine  what 
course  justice  requires  the  amoving  power  to  pursue  in  ex- 
ercising their  jurisdiction.  Here  the  trustees  were  charged 
with  the  general  management  of  the  institution,  and  were 
authorized  to  appoint  a  superintendent  possessed  of  certain 
qualifications ;  and  for  the  want  of  certain  of  those  quali- 
fications they  might  remove  him.  They  are  not  bound 
down  by  any  legal  rule  of  evidence  when  determining  as  to 
the  existence  of  those  qualifications  for  the  purpose  of  mak- 
ing the  appointment;  nor,  on  the  other  hand,  are  they  thus 
restricted  when  determining  upon  the  absence  or  want  of 
certain  qualifications  when  acting  upon  the  question  of  re- 
moval; they  may  determine  that  question  upon  their  own 
observation,  and  exercising  their  own  best  judgment,  as 
well  as  upon  facts  detailed  by  others,  or  upon  the  opinions 
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of  witnesses.  Indeed  they  could  scarcely  have  more  certain 
or  satisfactory  guides  upon  which  to  determine  as  to  the 
want  of  proper  and  necessary  qualifications  than  their  own 
observation  of  the  manner  in  which  the  institution  was 
managed  and  conducted  by  the  superintendent.  JSTone  could 
have  greater  facilities  for  correct  observation  than  them- 
selves ;  and  from  their  position  they  must  be  presumed  to  be 
capable  of  forming  correct  opinions  upon  such  observations. 
Suppose  upon  their  visitations  they  should  find  the  affairs 
of  the  institution  badly  managed,  the  discipline  and  treat- 
ment of  the  patients  outrageous  and  abusive,  and  all 
things  going  on  manifestly  wrong,  may  they  not  from  this 
judge  that  the  superintendent  does  not  possess  those  quali- 
fications which  are  requisite  for  the  place  which  he  occu- 
pies? When  we  consider  the  class  of  patients  under  his 
charge,  and  their  helpless  condition,  we  might  imagine  the 
most  aggravated  cases  of  misconduct  of  the  superintendent 
possibly  falling  under  the  immediate  observation  of  the 
trustees,  evincing  an  utter  want  of  both  moral  and  mental 
qualifications  for  the  high  and  confidential  trust  reposed  in 
him;  andin  such  a  case  as  that,  have  they  not  the  power  to 
remove  him  at  once  from  the  place  he  occupies? 
*In  such  a  case  shall  their  hands  be  stayed  till  formal  [*115] 
charges  are  presented,  till  a  notice  to  appear  and 
defend  against  those  charges  has  been  served,  and  a  pro- 
tracted trial  had,  for  the  purpose  of  proving,  by  the  testi- 
mony of  witnesses,  facts  which  they  already  know  by  their 
own  observation,  and  in  the  meantime  the  same  abuses  con- 
tinued before  their  faces?  Such  a  proceeding,  instead  of 
promoting  the  ends  of  justice  and  the  objects  of  the  law, 
would  be  but  a  mockery  of  the  one  and  an  abuse  of  the 
other.  As  we  understand  this  law,  these  trustees  are 
charged  with  the  responsibility  of  providing  a  suitable 
superintendent  for  the  institution.  When  the  appointment 
is  once  made,  they  are  not  at  liberty  to  remove  him  from 
mere  caprice  or  partiality,  but  only  for  infidelity  to  the 
trust  reposed  in  him,  or  for  the  want  of  the  necessary 
qualifications  to  the  discharge  of  the  duties  of  that  trust; 
they  are  charged  with  the  responsibility  of  deciding  these 
questions,  and  of  acting  upon  that  decision.    Circumstances 
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may  require,  and  even  the  very  existence  of  the  institution, 
for  any  beneficial  purpose,  may  demand  the  most  prompt 
and  energetic  action  on  the  part  of  the  trustees  in  the  re- 
moval of  the  superintendent,  and  the  law  did  not  design  to 
leave  them  powerless  to  act  in  such  an  emergency.  If  they 
do  act,  they  must  act  under  the  responsibility  imposed  upon 
then!  by  the  law;  but  under  that  responsibility  it  was  neces- 
sary that  they  should  have  authority  to  act.  What  endow- 
ments were  necessary  to  constitute  requisite  qualifications 
must  be  always  matter  of  opinion,  and  upon  that  question 
the  law  has  clearly  made  it  their  duty  to  pass  in  the  first 
place,  in  making  the  selection,  and  the  law  supposes  them 
competent  to  pass  upon  that  question ;  and  upon  that  they 
must  necessarily  form  an  opinion  from  the  best  lights  which 
they  can  get,  and  to  enable  them  to  do  that  understand- 
ingly  and  justly,  it  was  not  required  that  they  should  swear 
witnesses.  If  the  trustees  were  supposed  to  be  qualified  to 
pass  upon  the  question  of  qualification,  so  as  to  do  justice 
to  the  institution  as  well  as  to  applicants  in  making  the  ap- 
pointment, so  also  they  must  be  presumed  to  be  capable  to 
pass  upon  the  same  question  when  it  arises  in  relation  to  a 
removal.  And  in  the  latter  case,  they  must  be  manifestly 
better  qualified  to  judge  than  in  the  former;  for  their  con- 
nection with  and  relation  to  the  institution,  with  their  means 
of  observation,  must  enable  them  to  form  an  opinion  more 
understandingly  than  in  the  first  instance;  and  that,  too, 
without  the  examination  of  witnesses.  This  they  may  do, 
if  they  choose,  in  either  case ;  but  we  are  well  satisfied  they 
are  not  bound  to  do  so.  They  may  act  upon  their  own 
judgment  and  their  own  observation ;  and  whenever 
[*116]  they  are  prepared  to  *take  the  responsibility  of  say- 
ing that  the  incumbent  does  not  possess  the  neces- 
sary qualifications  for  the  office,  they  have  the  right,  and  it 
is  their  duty,  to  remove  him  for  such  cause.  If  it  be  said 
that  they  may  be  influenced  by  their  prejudices  in  the 
formation  of  this  opinion,  and  thereby  do  great  injustice  to 
the  incumbent,  an  objection  is  raised  which  is  alike  appli- 
cable to  all  human  tribunals.  Confidence  must  be  reposed 
:-;onieAvhere,  and  the  power  to  act  must  be  vested  in  some- 
body; and  whoever  this  might  be,  whether  the  trustees,  a 
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jury,  or  the  courts,  in  either  case  the  objection  still  remains. 
It  may  be  presumed  to  be  as  safe  with  the  trustees  as  with 
anybody.  It  may  be  said  that,  so  long  as  they  are  made 
the  sole  judges  of  the  existence  of  the  causes  for  which 
they  may  remove  the  officer,  and  the  specification  of  those 
causes,  there  ceases  to  be  any  restraint  upon  them ;  for  if 
they  choose  to  remove  the  officer  from  mere  caprice^they 
have  but  to  state  that  it  is  for  one  of  those  causes  which 
they  find  to  exist.  This  is  assuming  that  they  are  not  only 
prejudiced,  but  corrupt,  for  it  would  be  scarcely  less  than 
this  for  them  in  fact  to  remove  the  officer  for  an  insufficient 
cause,  but,  for  the  purpose  of  legalizing  the  act,  untruly 
assign  a  legal  cause  for  the  removal.  This  objection  is  of 
the  same  character  with  the  former,  and  might  possibly  exist 
in  relation  to  any  tribunal  which  might  have  been  insti- 
tuted. 

The  question  still  remains,  whether  the  fourth  plea,  which 
sets  out  the  proceedings  of  the  board  of  trustees,  shows 
that  they  did  remove  him  for  one  of  the  causes  specified  in 
the  charter.  At  a  meeting  of  the  board  held  on  the  14th 
of  April,  1853,  a  resolution  was  passed,  which,  after  recit- 
ing the  existence  of  sundry  differences  and  difficulties,  pro- 
ceeds :  "  And  whereas  this  board,  after  mature  reflection, 
and  acting  without  regard  to  -fiien,  but  solely  with  a  view 
to  the  good  of  the  institution,  are  fuUy  convinced  that  the 
said  medical  superintendent  does  not  possess  the  kind  of 
qualifications  which  are  necessary  to  the  discharge  of  the 
duties  of  said  office,  and  that  the  harmony,  good  manage- 
ment, usefulness  and  prosperity  of  the  institution  demand  a 
change  in  said  office  of  medical  superintendent,  and  with- 
out such  a  change  the  hearty  co-operation  of  the  com- 
munity in  which  said  institution  is  situated  can  not  be 
attained  in  promoting  its  usefulness;  therefore,  be  it  re- 
solved, that  the  board  will,  at  the  earliest  practicable  period, 
consistent  with  the  interests  of  the  institution,  procure 
the  services  of  another  medical  superintendent,  who,  in  the 
estimation  of  the  board,  shall  be  qualified  to  discharge  the 
duties  of  said  office."  At  a  subsequent  meeting,  on  the  6th 
of  June  following,  the  board,  in  a  preamble,  referred  to  the 
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resolutions  passed  on  the  14th  of  April,  and  the  rea- 
[*117]  sons  ^therein  stated,  which  required  the  removal 

of  the  superintendent ;  and  "  Resolved,  that  James 
M.  Higgins,  medical  superintendent  of  the  Illinois  State 
Hospital  for  the  Insane,  be,  and  hereby  is,  removed  from 
said  office."  As  the  preamble  refers  to  the  causes  stated  in 
the  fij^t  resolution  for  the  removal  now  made,  we  have  to 
look  to  that  resolution  to  see  whether  he  was  removed  for 
one  of  the  causes  for  which  the  statute  authorized  them  to 
make  the  removal.  The  statute  saj^s,  "  he  shall  be  subject 
to  removal  only  for  infidelity  to  the  trust  reposed  in  him  or 
incompetency  to  the  discharge  thereof."  The  reason  as- 
signed for  the  removal  is,  "  that  the  said  medical  superin- 
tendent does  not  possess  the  kind  of  qualifications  which 
are  necessary  to  the  discharge  of  the  duties  of  said  office." 
Unless  the  board  were  bound  to*  adopt  the  precise  language 
of  the  statute,  it  can  not  well  be  denied  that  the  cause  as- 
signed for  the  removal  was  sufficient ;  the  substance  is  the 
same,  though,  perhaps,  expressed  in  more  delicate  or  less 
ofifensive  terms.  If  he  did  not  possess  the  kind  of  qualifi- 
cations necessary  to  the  discharge  of  the  duties  of  his  office, 
then  he  was  incompetent  to  the  discharge  of  the  duties 
thereof  in  a  proper  and  a  profitable  manner.  The  duties 
of  that  office  must  be  vastly  varied,  and  extend  even  far 
beyond  a  thorough  knowledge  of  the  science  of  medicine, 
and  of  the  diseases  of  the  human  intellect,  and  the  proper 
mode  of  treating  them.  Beside  these,  a  sound  judgment, 
urbanity  of  manners,  amiability  of  disposition,  and  proper 
temper,  ma}^  be  equally  indispensable  to  render  him  compe- 
tent to  the  proper  discharge  of  the  duties  of  that  office. 
No  matter  what  his  qualifications  may  be,  if  they  are  not 
of  the  kind  which  are  necessary  to  the  discharge  of  those 
duties,  then  he  is  not  competent  to  their  discharge.  Com- 
petency includes  every  necessary  qualification.  It  was  not 
necessary  that  the  cause  assigned  for  removal  should  be 
stated  in  the  precise  language  of  the  statute.  If  it  substan- 
tially embraced  it,  that  was  sufficient.  Such  was  the  case 
here,  and  we  are  of  opinion  that  the  fourth  plea  shows  a 
removal  in  a  legal  mode,  and  for  a  sufficient  reason;  and 
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that  the  decision  of  the  board  of  trustees  is  conclusive  upon 
that  point. 

The  judgment  of  the  circuit  court  must  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


*ALANS0ISr   NOAKES   V.  STEPHEN    W.  MaRTIN.      [*118] 

Appeal  from  Brown. 

Def,vs  — Improperly  recorded  —  Priority.— ^h.&ce  two  parties  claim 
land  under  the  same  gi-antor,  the  deeds  to  whom  were  recorded  prior 
to  the  passage  of  the  act  of  December  30,  1823,  but  were  not  so  ac- 
knowledged as  to  entitle  them  to  record :  Held,  that  both  deeds  were 
simultaneously  recorded,  and  that  the  respective  parties  continued  as 
they  had  previously  existed,  and  that  the  oldest  deed  had  the  pref- 
erence. 

This  was  ejectment  brought  by  Martin  against  ISToakes. 
Jury  waived,  and  trial  by  the  court. 
Plaintiff  gave  in  evidence : 

1.  Patent  from  United  States  to  Philip  W.  Hackett,  dated 
January  3,  1818. 

2.  Deed  from  Hackett  to  plaintiff,  bearing  date  Decem- 
ber 15,  1818,  and  recorded  February  4,  1820,  in  Madison 

county. 

Possession  by  the  defendant  was  admitted. 
Defendant  gave  in  evidence: 

1.  Patent  from  United  States  to  Philip  W.  Hackett,  dated 
January  3,  1818. 

2.  Deed  from  Hackett  to  Romulus  Eiggs,  dated  April  22, 
1818,  and  recorded  December  30,  1821,  in  Pike  county. 

It  was  admitted  by  the  counsel  on  both  sides  that  neither 
of  the  foregoing  deeds  was  acknowledged  in  conforpiity 
with  the  laws  of  Illinois  in  force  at  the  date  of  such  ac- 
knowledgment, but  that  both  deeds  were  executed  and 
acknowledged  in  conformity  with  the  laws  of  Massachusetts 
in  force  at  the  date  of  said  deeds ;  both  of  said  deeds  hav- 
ing been  executed  in  Massachusetts. 

It  was  further  admitted  that  three  years  before  the  com- 

Cited:  41  111.  231;  48  111.  93;  2  Bradw.  204. 
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mencement  of  the  suit,  that  is,  in  the  year  1849,  the  defend- 
ant took  possession  of  the  premises  under  a  contract  of 
purchase  from  said  Eomukis  Riggs,  and  has  held  possession 
under  Riggs  ever  since. 

It  was  furtlier  admitted  that  said  premises  had  always 
been  vacant  until  possession  was  taken  under  Riggs,  and 
that  all  the  taxes  levied  on  the  land  since  1825  had  been 
paid  by  Riggs  and  Martin,  each  party  having  paid  all  the 
taxes  during  each  year,  and  producing  receipts  for  the  same  , 
from  1825  to  1852. 

The  court.  Walker,  judge,  presiding,  at  October 
[*119]  term,  1853,  ^of  Brown  circuit  court,  found  the  issues 
for  the  plaintiff  below,  Martin,  and  awarded  him  a 
writ  of  possession.     ^N'oakes  appealed. 

Williams  and  Lawrence,  for  appellant.  I.  Grimshaw  and 
Bailey,  for  appellee. 

Caton,  J.  Both  parties  claim  under  Hackett  as  their 
original  grantor.  The  deed  under  which  the  appellant 
claims  is  the  oldest  in  date.  The  junior  deed  was  first 
placed  upon  record,  and  both  were  recorded  prior  to  the 
passage  of  the  act  of  December  30,  1822,  but  neither  were 
properly  acknowledged  so  as  to  entitle  them  to  be  recorded. 
Up  to  the  time  of  the  passage  of  that  act  the  registry  of 
both  deeds  was  void,  and  neither  could  claim  any  benefit 
from  it.  The  title  of  neither  was  any  better  than  as  if  his 
deed  had  never  been  copied  into  the  registry  books.  At 
that  time  the  rights  of  the  parties  depended  in  no  respect 
upon  the  registry  of  the  deeds  or  the  registry  laws,  but  upon 
their  deeds  alone  as  common  law  conveyances.  At  that 
time  there  can  be  no  doubt  that  the  grantee  in  the  first 
deed  held  the  title,  and  must  then  have  prevailed  in  an 
action  of  ejectment.  That  is  a  proposition  too  plain  to 
admit  of  discussion,  or  to  require  authorities  for  its  support. 

The  question  then  arises,  whether  the  rights  of  the  parties 
were  changed  by  the  passage  of  the  act  of  1822.  The  sec- 
ond section  of  that  act  declared  that  deeds  theretofore 
acknowledged  conformably  to  the  laws  of  the  state  where 
they  were  executed  —  as  both  these  deeds  were, —  and  which 
had  been  recorded,  should  be  deemed  properly  executed  and 
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recorded.  The  effect  of  that  statute  was  simply  to  validate 
the  registry  of  both  these  deeds  from  that  time.  In  con- 
templation of  law  both  deeds  were,  at  the  passage  of  the 
act,  simultaneously  recorded.  Before,  they  were  not  re- 
corded. Then  they  were.  ISTeither  could  claim  a  priority 
of  record.  As  neither  could  claim  any  advantage  from  this 
legislative  registrj^  because  neither  could  claim  a  priority 
of  registry,  the  rights  of  tlie  respective  parties  continued  as ' 
they  had  previously  existed.  At  the  passage  of  that  law, 
the  grantee  in  the  first  deed  held  the  legal  title  as  against 
the  grantee  in  the  subsequent  deed,  and  the  legislature  did 
not,  nor  did  they  design,  even  admitting  their  power  so  to 
do,  to  take  the  title  from  one  and  give  it  to  another.  They 
designed  not  to  change  or  affect  existing  rights,  but  those 
which  might  be  subsequently  acquired.  They  designed  to 
make  valid  titles  which  had  been  previously  acquired 
under  *deeds  which  had  been  defectively  acknowl-  [*120] 
edged  and  recorded,  as  against  deeds  which  might 
thereafter  be  executed  and  recorded.  This  they  had  an 
undoubted  right  to  do,  and  they  might  have  accomplished 
the  same  object  by  repealing  all  of  the  registry  laws,  when 
the  effect  of  all  deeds  would  have  been  left  to  the  common 
law  for  their  operation ;  and  the  oldest  must  have  had  the 
preference,  except  where  rights  had  been  acquired  under 
the  registry  laws.  We  are  of  opinion  the  court  erred  in  find- 
ing the  issue  for  the  plaintiff  below,  and  for  that  reason  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Ann  Bikkby  v.  Lewis  Solomons,  Administrator  with  the 
wiU  annexed  of  John  Birkby,  deceased,  and  Thomas 
Biekby  et  al.,  devisees  and  heirs  of  said  John  Birkbj^, 
deceased. 

Error  to  Macoitinn. 

Divorces  —  Power  of  courts. —  The  eighth  section  of  the  thirty-third 
chapter  of  the  Revised  Statutes,  entitled  "  Divorces,"  does  not  confer 

Cited:   Divorce,  16  111.  91;  18  111.  139;  21  111.  254;  88  111.  250. 
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upon  the  courts  an  unlimited  discretion  to  grant  divorces  in  all  cases 
■where  they  may  deem  it  expedient  or  advisable. 
Writ  of  error  —  Scire  facias. —  The  vaUdity  of  a  writ  of  error  does 
not  depend  upon  the  scire  facias.  If  the  latter  is  iaformal  or  insuffi- 
cient, an  alias  may  issue  to  the  proper  parties,  which,  when  served, 
gives  the  court  jurisdiction.  Jurisdiction  will  also  be  acquu'ed  by  the 
appeai'ance  of  the  parties. 

This  suit  was  heard  before  Woodson,  judge,  at  May  term, 
1849,  of  the  Macoupin  circuit  court. 
The  opinion  gives  the  facts  and  statement  of  the  case. 

Weeir  and  Chesnut,  for  plaintiff  in  error.    J.  M.  Palmer, 
for  defendants  in  error. 

Caton,  J.  Ann  Birkby  filed  a  bill  for  a  divorce  against 
John  Birkby,  and  before  it  was  brought  to  a  hearing  the 
husband  filed  a  cross-bill  against  the  wife,  also  praying  for 
a  divorce.  Upon  these  bills  issues  were  made  up  and  sub- 
mitted to  a  jury,  who  found  the  issues  upon  the 
[*121]  original  bill  in  favor  of  the  ^defendant  therein,  and 
the  issues  upon  the  cross-bill  in  favor  of  the  com- 
plainant, whereupon  the  court  decreed  a  divorce  in  favor  of 
John  Birkby.  Since  the  decree  was  entered  he  has  died, 
and  Ann  Birkby  now  prosecutes  the  writ  of  error  against 
the  heirs  of  John  Birkby  to  reverse  that  decree,  for  the 
purpose  of  restoring  to  her  her  rights  as  the  widow  of  her 
late  husband.  We  are  of  opinion  that  the  allegations  of 
the  cross-bill  are  not  sufficient  to  authorize  a  decree  for  a 
divorce.  The  substance  of  those  allegations  is  that  she  had 
become  jealous  of  him  and  accused  him  of  improper  in- 
tercourse with  other  women,  which  involved  him  in  diffi- 
culties in  the  neighborhood.  That  she  refused  to  attend  to 
her  household  duties,  and  absented  herself  from  his  house, 
sometimes  for  da3^s  and  weeks  together ;  that  she  threat- 
ened to  take  his  life  and  to  burn  his  buildings  and  destroy 
his  property.  If  termagancy  were  one  of  the  causes  specified 
in  the  statute  for  Avhich  a  divorce  maybe  granted,  there  can 
be  little  doubt  that  a  clear  case  is  here  made  out.  But  it  is 
admitted  that  this  case  is  not  brought  within  any  of  the  speci- 
fied causes  named  in  the  statute.     The  causes  of  complaint 

are  of  the  same  character  of  some  of  those  specified  in  the 
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statute,  but  less  in  degree  than  the  legislature  has  seen  fit 
to  prescribe.  Here  is  desertion  charged,  but  not  of  suffi- 
cient length  of  time  to  authorize  a  divorce  for  that  cause. 
And  here  is  misconduct  charged,  partaking  at  least  of  the 
character  of  cruelty,  but  the  bill  does  not  state  facts  show- 
ing that  she  "  has  been  guilty  of  extreme  and  repeated  cru- 
elty or  habitual  drunkenness  for  the  space  of  two  years," 
which  the  statute  requires  to  authorize  a  divorce  for  that 
kind  of  misconduct.  But  it  is  insisted  that  the  decree  was 
justified  by  the  eighth  section  of  the  thirty-third  chapter. 
Revised  Statutes,  entitled  "  Divorces,"  which  is  as  follows : 
"In  addition  to  the  causes  hereinbefore  provided  for  di- 
vorces from  the  bonds  of  matrimony,  courts  of  chancery  in 
this  state  shall  have  full  power  and  authority  to  hear  and 
determine  all  causes  for  a  divorce  not  provided  for  by  any 
law  of  this  state."  On  the  one  side  it  is  contended  that 
this  gives  the  courts  an  unlimited  discretion  to  grant  di- 
vorces for  any  cause  Avhich,  in  their  judgment,  they  may 
deem  sufficient  to  render  it  advisable  that  the  parties  should 
be  separated ;  while,  on  the  other,  it  is  contended  that  "  all 
causes  for  a  divorce  "  only  embrace  those  causes  which  are 
not  enumerated  in  the  statute,  and  which,  at  the  common 
or  canon  law,  were  held  sufficient  causes  for  a  divorce,  as 
the  consanguinity  of  the  parties,  or  in  cases  where  the  mar- 
riage was  prohibited  by  law.  "Without  adopting  or  reject- 
ing this  last  rule  of  construction  as  contended  for,  we  have 
no  hesitation  in  saying  that  the  law  does  not  confer 
upon  *the  courts  an  unlimited  discretion  to  grant  [*122] 
divorces  in  all  cases  where  they  may  deem  it  expedi- 
ent or  advisable.  Where  the  offense  charged  is  of  a  char- 
acter which  is  provided  for  in  the  statute  as  a  specific  cause 
for  a  divorce,  the  degree  of  the  offense  must  be  measured 
by  the  statute,  and  where  it  does  not  come  up  to  that  stana 
ard  the  courts  have  no  right  to  say  that  an  offense  of  the 
same  character,  but  less  in  degree,  shall  be  sufficient  to  dis- 
solve the  marriage  contract.  Where  the  legislature  has 
prescribed  one  measure  of  guilt  as  necessary,  the  courts  can 
not  sa}''  that  a  less  shall  be  sufficient.  Here  has  been  unkind 
treatment,  no  doubt,  but  not  to  that  extent  prescribed  by 
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tlie  statute,  and  we  think  the  statements  of  the  bill  and  the 
verdict  of  the  jury  did  not  authorize  the  decree. 

An  objection  was  raised  that  the  scire  facias  was  not 
issued  to  the  proper  parties,  and  that  therefore  the  writ  of 
error  should  be  dismissed.  The  fact  is  as  stated,  but  the 
conclusion  drawn  does  not  follow.  The  validity  of  the  writ 
of  error  does  not  depend  upon  the  scire  facias.  The  writ 
of  error  is  directed  to  the  clerk  of  the  court  below  to  send 
up  the  record,  that  it  may  be  inspected  by  this  court ;  and 
where  the  record  is  brought  up  by  the  party  and  filed,  prop- 
erly certified,  in  the  first  instance,  the  writ  of  error  is  un- 
necessary, or  at  most  is  but  matter  of  form.  The  filing  of 
the  record  gives  the  court  jurisdiction  of  the  subject-matter, 
and  the  scire  facias  is  to  the  parties  to  appear  and  answer 
the  assignment  of  errors ;  and  if  that  is  informal  or  insuffi- 
cient, an  alias  may  be  issued  to  the  proper  parties,  which, 
when  served,  gives  the  court  jurisdiction  of  the  persons  also, 
or  such  jurisdiction  may  be  acquired  by  the  voluntary  ap- 
pearance of  the  parties  without  service.  Had  the  objection 
been  urged  at  the  proper  time  and  insisted  upon,  an  alias 
scire  facias  would  have  been  issued,  but  they  have  appeared 
and  answered  to  the  merits  of  the  writ,  and  it  becomes  our 
duty  to  decide  the  suit  upon  the  merits. 

The  decree  of  the  circuit  court  must  be  reversed. 

Decree  reversed. 


[*123]  *Makgaret  Lane  v.  Soulaed  et  al 

Error  to  St.  Clair. 

Married  woman  —  Conveyance  hy. —  A  married  woman  can  not,  except 
by  express  enactment,  convey  her  fee-simple  title  to  real  estate. 

From  1845  to  1847  there  was  no  statute  in  this  state  enabling  married 
women  without  the  state  to  convey  their  lands  lying  within  it. 

Same  —  Power  of  legislature. — The  legislature  can  not  give  effect  to 
conveyances  made  by  married  women  out  of  this  state  during  the 
two  years  when  they  were  not  authorized  to  make  such  conveyances. 


Cited:  18  111.  183;  19  111.  135;  20  111.  143;  46  111.  536;  48  111.  214;  53 
111.  140;  57  lU.  246. 
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The  bill  alleges  that  Soulard  conveyed  certain  property 
in  St.  Louis  to  trustees,  to  hold  in  trust  for  appellant,  a 
married  woman,  provided  she  shall  pay  out  of  her  sep- 
arate estate  the  sum  of  $9,000,  payable  in  four  instalments. 
That  said  Soulard  agreed  to  complete  the  improvements 
then  in  progress,  by  the  1st  of  October,  181:6.  That  to 
secure  the  paj^ment  of  the  first  instalment  more  fully,  be- 
ing $2,000,  to  be  paid  1st  October,  1846,  the  appellant  and 
her  then  husband  executed  a  deed  of  trust  to  a  part  of  the 
defendants,  as  trustees  for  certain  lands  in  Illinois,  owned 
in  her  right,  which  authorized  the  sale  of  said  lands  on  the 
failure  to  pay  said  first  instalment ;  and  out  of  the  proceeds 
to  pay,  first,  the  cost,  and  then  the  sum  of  $2,000.  That 
upon  the  failure  to  pay  an}^  or  all  of  the  instalments,  or 
the  interest,  out  of  the  separate  estate  of  said  Margaret  B. 
Lane,  the  property  in  St.  Louis  should  be  sold  for  the  pay- 
ment thereof. 

That  said  Soulard  failed  to  complete  said  improvements 
in  the  time  and  according  to  his  contract,  and  that  at  the 
March  term  of  the  St.  Louis  circuit  court,  in  the  year  1851, 
said  Soulard  obtained  a  decree  for  the  sale  of  the  property 
in  St.  Louis,  under  which  decree  said  property  was  sold  and 
purchased  by  said  Soulard  for  the  sum  of  $6,600 ;  that  said 
first  instalment  formed  a  part  of  said  decree,  and  that  the 
proceeds  of  said  sale  ought  to  be  applied  to  the  discharge 
of  said  instalment;  that  she  was  a  married  woman  at  the 
time  of  the  execution  of  the  deed  of  trust  for  lands  in  Illi- 
nois; that  the  consideration  of  the  deed  of  trust  has  failed, 
and  that  it  would  not  be  just  to  allow  Soulard  to  enforce  the 
payment  and  still  hold  the  property  in  St.  Louis.  The  bill 
further  charges  that  her  land  has  been  sold  for  taxes,  and 
calls  upon  the  court  to  require  the  trustees  to  pro- 
ceed *at  law  to  recover  said  property,  and  to  enjoin  [*124] 
the  sale  until  the  title  is  settled.  The  answer  admits 
the  contract  as  set  out  by  appellant,  alleges  that  he  has 
completed  his  contract,  admits  the  proceedings  in  St.  Louis, 
and  sets  up  the  decree  in  St.  Louis  as  conclusive  as  to  the 
amount  due  —  to  which  there  is  a  replication. 

This  cause  was  heard  before  Underwood,  judge,  at  August 
term,  1853,  of  the  St.  Clair  circuit  court. 
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l^miAN  and  Benjamin  Edwabbs,  for  plaintiff  in  error.  J. 
Gillespie  and  G.  Trumbull,  for  defendants  in  error. 

Caton,  J.  Although  many  points  were  raised  and  ably 
argued  in  this  case,  we  shall  confine  ourselves  in  the  decis- 
ion to  one  single  question,  which  is  unavoidably  decisive  of 
the  whole  case.  The  Eevised  Statutes  repealed  all  former 
laws  on  the  subject  of  conveyances  of  real  estate,  and  author- 
ized married  women  within  this  state  to  convey  their  land 
by  joining  with  their  husbands  and  acknowledging  the 
deeds  in  a  specified  way ;  but  no  authority  was  given  for 
married  women  residing  out  of  this  state  to  convey  their 
lands  lying  within  it.  The  law  thus  continued  till  the  act 
of  the  22d  of  February,  1847,  which  authorizes  married 
women  without  the  state  to  convey  their  lands  lying  within 
this  state. 

In  April,  1846,  Mrs.  Lane  with  her  husband  executed  this 
deed  of  trust,  in  the  city  of  St.  Louis,  where  she  then  re- 
sided. This  deed  of  trust  conveys  the  premises  in  question 
to  certain  trustees,  to  secure  the  payment  of  certain  moneys 
to  Soulard.  The  question  is,  whether  this  was  a  valid  con- 
veyance of  the  premises.  We  shall  not  stop  to  adduce 
authorities  to  show  that  2,  feme  covert  can  not,  except  she  be 
authorized  by  an  express  statute,  convey  her  fee-simple  title 
to  real  estate  by  deed.  She  is  incapable  of  doing  so  at  the 
common  law,  and  hence  there  can  be  no  law  for  it,  unless  it 
be  by  statute.  Without  a  statute,  she  is  as  incapable  of 
conveying  by  deed  as  she  is  by  word  of  mouth.  From  1845 
to  1847  there  was  no  statute  enabling  married  women  with- 
out the  state  to  convey  their  lands  lying  within  it.  This 
deed  having  been  made  without  the  authority  of  law,  and 
against  law,  was  simply  void ;  as  void  as  if  it  had  been  ex- 
pressly prohibited  by  a  positive  statute.  The  second  section 
of  the  law  of  1847  provides  that  a  feme  covert  not  residing 
in  this  state,  being  above  the  age  of  eighteen  years,  may 
join  her  husband  in  the  execution  of  deeds,  etc.,  of  lands 
lying  within  this  state,  and  that  she  shall  thereby  be 
[*125]  *barred  of  her  right  in  like  manner  as  if  she  was 
sole,  and  the  acknowledgment  of  such  deed  may  be 
made  in  the  same  manner  as  if  she  was  sole;  and  the  section 
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concludes :  "  And  the  provisions  of  this  section  shall  apply 
to  deeds,  mortgages,  conveyances,  powers  of  attorney,  and 
other  writings,  heretofore,  as  well  as  those  which  may  here- 
after be  executed,"  The  third  section  provides  that  such 
deeds,  etc.,  which  had  been  or  might  thereafter  be  executed 
without  the  state  and  within  the  United  States,  and  ac- 
knowledged or  proved  in  conformity  to  that  statute,  should 
be  admitted  to  record,  and  read  in  evidence  without  further 
proof.  Admitting  that  here  was  the  deliberate  purpose  on 
the  part  of  the  legislature  ^  to  give  effect  to  conveyances 
made  by  married  women  out  of  the  state,  during  the  two 
years  when  they  were  not  authorized  to  make  such  convey- 
ances, and  the  question  arises,  Had  they  authority  to  make 
such  deeds  operative  ?  We  can  not  bring  our  minds  to  en- 
tertain a  doubt  that  the  legislature  had  no  such  authority. 
]^otwithstanding  this  deed  of  trust,  Mrs.  Lane  was,  on  the 
21st  of  February,  ISttT,  as  much  the  absolute  owner  of  this 
land  as  if  she  had  never  made  such  a  deed.  That  deed 
affected  her  right  to  it  in  no  way  whatever,  any  more  than 
as  if  it  had  continued  a  blank  piece  of  paper,  or  her  name 
had  been  forged  to  it  by  another,  instead  of  being  written 
by  herself.  She  was  no  more  authorized  by  law  to  put  her 
name  to  that  deed,  so  far  as  giving  it  effect  was  concerned, 
than  a  stranger  had  to  write  it  for  her.  If  the  legislature 
could  give  effect  to  a  deed  thus  executed  against  the  pro- 
visions of  the  law,  then  they  could  make  a  deed  at  once 
which  would  convey  the  title.  If  they  could  by  force  of 
the  law  make  her  title  pass  where  none  had  passed  before, 
then  it  is  the  law  which  passes  the  title  and  not  the  deed. 
It  is  the  act  of  the  legislature  and  not  her  own  act  which 
deprives  her  of  her  land.  If,  on  the  21st  of  February,  she 
was  the  absolute  owner  of  this  land,  unaffected,  uninflu- 
enced, unprejudiced  by  anything  which  she  had  previously 
done  or  suffered,  and  on  the  23d  of  February  she  had  ceased 
to  own  it,  by  whose  act  had  the  title  passed?  Not  by  her 
own  act,  certainly,  for  she  had  done  nothing  in  the  mean- 
time, or  previously,  which  could  transfer  the  title.  How, 
then,  had  it  passed  ?  By  the  act  of  the  legislature  alone. 
She  had  not  done  it,  for  she  could  not,  in  any  way,  shape  or 
form,  pass  the  title  ;  but  the  legislature  had  taken  her  land 
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from  her  and  given  it  to  others.     This  they  are  expressly 
prohibited  from  doing  by  the  constitution. 

In  support  of  the  constitutionahty  of  this  law,  we  have 
been  referred  to  several  decisions  in  Pennsylvania,  and  in 
some  other  stated,  and  in  the  supreme  court  of  the 
[*126]  United  States.  Nor  is  *this  the  first  time  that  our  at- 
tention has  been  called  to  these  cases.  Without,  at 
the  present  time,  expressing  any  opinion  upon  the  propriety 
of  those  decisions,  it  is  sufficient  to  say  that  they  are  upon 
cases  not  like  this ;  but  to  sustain  this  law  we  should  have 
to  go  further  than  any  of  those  courts  have  gone,  in  sus- 
taining legislative  control  over  titles  to  real  estate.  Indeed, 
the  protection  intended  to  be  secured  by  the  constitution 
would  be  quite  thrown  down,  and  they  would  be  left  to  dis- 
pose of  the  titles  of  individuals  as  they  please.  In  those 
cases  the  law  had  authorized  the  parties  to  convey,  but  the 
conveyances  had  been  imperfectly  executed  or  acknowl- 
edged, and  the  curative  laws  had  been  passed  to  remedy 
such  defects,  and  to  confirm  contracts  which  had  been  au- 
thorized by  law  to  be  made.  Upon  this  ground  all  those 
decisions  were  made.  But  the  case  before  us  is  quite  dif- 
ferent. Here,  the  law  authorized  no  such  contract  what- 
ever. In  each  of  those  cases  there  was  an  imperfect  or 
defective  execution  of  a  power.  Here  is  a  total  want  of 
power.  There,  there  was  a  capacity  to  act  and  an  attempt 
made  to  exercise  that  capacity.  Here  was  a  total  incapacity 
to  act,  and  whatever  was  attempted  to  be  done  was  in  direct 
violation  of  the  law.  Here,  the  party  had  attempted  to  do 
nothing  which  the  law  had  authorized  her  to  do.  Here, 
there  was  no  defect  to  remedy,  but  the  entire  act  was  void, 
not  for  the  want  of  form,  but  for  the  want  of  power ;  and 
we  are  very  clearly  of  opinion  that  the  legislature  could  not 
give  effect  to  a  conveyance  which  the  law  prohibited  her 
from  makin'g,  and  thus  transfer  a  title  by  the  mere  farce  of 
a  legislative  act. 

The  decree  of  the  circuit  court  must  be  reversed  and  ^ 
decree  entered  in  this  court  enjoining  the  trustees  named 
in  the  deed  of  trust  from  proceeding  to  sell  under  that  deed. 

Decree  reversed. 
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*OziAs  M.  Hatch  ef  al.  v.  John  B.  Wagnek.  [■^127] 

Error  to  Pike. 

Sheriff's  sale  —  Equitable  interest  in  land. —  The  purchaser  at  a  sher- 
iff's sale,  upon  an  execution,  of  land,  ia  which  the  defendant  in.  execu- 
tion had  but  an  equitable  interest,  if  he  seeks  to  recover  the  land,  should 
show  that  the  defendant  in  execution,  at  the  time  of  the  levy  and 
sale,  had  such  an  equitable  title  as  could  have  been  enforced  by  him- 
self. 
• 

The  bill  in  this  case  sets  forth  that,  at  the  April  term  of 
the  circuit  court  of  Pike  county,  Illinois,  a.  d,  1846,  one 
Cyrus  Knapp  recovered  a  judgment  against  Jaiiies  Hollo- 
way  for  $11.12|^  and  costs  of  suit ;  that  an  execution  issued 
on  this  judgment  on  the  21st  of  May,  1845,  directed  to  the 
sheriff  of  Pike  county,  which  was  returned  "  no  property 
found ; "  that  an  alias  execution  issued  on  the  same  judg- 
ment on  the  26th  of  June,  1846,  directed  to  said  sheriff,  and 
was  by  him  levied  within  the  life-time  of  said  execution 
upon  the  southeast  quarter  of  section  26,  township  6  south, 
range  2  west,  of  the  fourth  principal  meridian ;  that,  after 
duly  advertising  the  land,  the  said  plaintiff,  on  the  8th  day 
of  August,  1846,  offered  said  land  for  sale,  and  that  the 
complainants,  through  O.  M.  Hatch  (who  bought  for  the 
benefit  of  complainants),  became  the  purchasers  thereof  at 
said  sheriff's  sale ;  that,  after  the  expiration  of  fifteen  months 
from  said  sale,  no  redemption  having  been  made,  a  sheriff's 
deed  was  taken  upon  said  purchase  to  complainant  Hatch, 
who  holds  the  same  and  the  title  thereby  derived  for  the 
,  common  benefit  of  the  complainants ;  that  Orville  H,  Brown- 
ing was  the  patentee  of  said  land  from  the  United  States ; 
but,  at  the  time  of  said  judgment,  levy  and  sale  against  the 
said  Hollo  way,  he  was  in  possession  of  said  land,  and  resid- 
ing upon  the  same,  under  the  contract  and  title  bond  for 
the  purchase  of  the  same  from  said  Browning ;  that  said  title 
bond  was  conditioned  to  convey  the  said  land  to  HoUoway 
upon  the  full  payment  of  $300  to  said  Browning ;  that  said 
Holloway  continued  to  reside  upon  said  land  under  said 
bond  until  his  death,  and  had  made  and  continued  to  make 
valuable  and  lasting  improvements  thereon,  to  the  value  of 
at  least  of  $400;  that  Holloway  had  made  some  payments 
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on  said  title  bond  in  his  life-time,  but  that  there  ivas  due  on 
said  bond  at  his  death  about  $250 ;  that,  after  the  death  of 
said  Holloway,  the  widow  of  said  HoUoway,  with  the 
money  of  said  James  Holloway,  made  a  further 
[*128]  payment  *on  said  bond ;  that,  after  said  Hollo  way's 
death,  the  defendant,  John  B.  Wagner,  made  an 
agreement  by  which  he  became  the  purchaser  of  said  land 
from  the  widow  and  heirs  at  law  of  said  Holloway,  and 
from  said  Browning ;  that  he  completed  the  payments  due 
under  said  bond  from  said  Holloway,  and  took  from  him  a 
quitclaim  deed  of  the  land ;  that  said  Wagner,  by  said  pur- 
chase, claimed  to  have  succeeded  to  all  the  rights,  both  of 
the  heirs  of  Holloway  and  of  Browning,  in  said  land,  and 
charges  that  he  is  now  the  only  party  interested  therein  as 
defendant. 

Bill  charges  that,  under  complainants'  purchase  of  said 
land,  they  became  entitled  to  Holloway's  interest  in  said 
land,  and  that  said  Wagner  purchased  subject  to  their  bet- 
ter claim.  Complainants  offer  to  bring  into  court  such  a 
sum  of  money  as  said  Wagner  may  have  paid  to  complete 
the  payments  under  said  title  bond,  to  be  paid  to  whomso- 
ever entitled,  etc. 

Bill  prays  for  answer  and  for  discovery  under  oath  of  the 
defendant,  particularly  as  to  the  amount  due  on  the  contract 
with  Browning,  and  the  amount  paid  by  him  thereon ;  and 
bill  concludes  with  offering  to  pay  into  court  whatever  sura, 
with  interest,  may  have  been  paid  by  said  Wagner  in  com- 
pleting the  payments  upon  said  bond ;  and  they  also  offered 
to  bring  into  court  any  further  sum  the  court  may  deem 
equitable  in  order  to  entitle  them  to  the  benefit  of  their  said 
purchase,  to  be  paid  to  such  person  as  may  appear  to  be 
entitled,  and  pray  for  a  conveyance  of  the  land  to  them,  etc. 

To  the  bill  as  amended  a  general  demurrer  was  filed  at 
the  March  term  of  said  court,  1852,  and  sustained,  and  the 
bill  of  complainants  dismissed. 

Complainants  bring  a  writ  of  error  and  allege  that  the 
court  erred  in  sustaining  the  demurrer  to  the  amended  bill. 
2d.  The  court  erred  in  dismissing  the  bill ;  the  court  erred 
in  not  granting  the  relief  prayed. 

The  cause  was  heard  before  O.  C.  Skinner,  judge. 
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M.  Hay,  for  plaintiffs  in  error.     Beowning  &  Bushnell, 
for  defendant  in  error. 

Caton,  J.  This  was  a  bill  in  the  nature  of  a  bill  for  a 
specific  performance  of  a  contract  for  the  sale  of  land,  and 
shows  that  Holloway  had  contracted  with  Browning  for 
the  purchase  of  the  premises  in  question  for  $300 ;  that  he 
took  possession  and  made  improvements  thereon ;  that  judg- 
ments were  obtained  against  Holloway,  an  execution 
*issued  and  levied  on  the  land,  which  was  sold,  and  [*129] 
Hatch  became  the  purchaser  for  himself  and  the 
other  complainants ;  that  after  this,  Holloway  died,  leaving 
the  widow  in  possession.  The  bill  states  that  during  Hollo- 
way's  life-time  he  paid  Browning  considerable  amounts  of 
money  upon  said  agreement ;  and  that  at  the  time  of  Hol- 
lo way's  death  there  was  due  to  Browning  on  said  agreement 
about  the  sum  of  $250,  as  near  as  the  complainants  can 
ascertain.  The  bill  then  shows  that  the  widow  of  Hollo- 
way made  payments  to  Browning  out  of  funds  belonging  to 
Holloway's  estate,  and  that  subsequently  the  defendant 
"Wagner  made  an  agreement,  by  which  he  became  the  pur- 
chaser of  said  land  from  said  Browning,  and  from  the  widow 
and  heirs  of  Holloway ;  that  he  computed  the  payments  on 
said  land  under  said  agreement,  and  took  from  Browning  a 
quitclaim  deed  for  the  land.  The  bill  prays  that  Wagner 
may  convey  to  the  complainants,  and  they  offer  to  pay  to 
him  or  bring  into  court  whatever  sum  the  court  may  direct, 
and  for  general  relief. 

Admitting  that  the  purchaser  of  land  at  a  sheriff's  sale 
upon  an  execution,  in  which  the  defendant  in  the  execution 
had  but  an  equitable  interest,  succeeds  to  all  the  equitable 
rights,  and  is  entitled  to  all  the  equitable  remedies  to  which 
the  debtor  was  entitled,  I  still  think  that  the  demurrer  to 
this  amended  bill  was  properly  sustained.  The  bill  should 
show  that  at  the  time  of  the  levy  and  sale  the  debtor  had 
such  an  equitable  title  as  could  have  been  enforced  against 
Browning.  No  subsequent  act  of  indulgence  or  favor  by 
Browning  towards  the  debtor  or  his  representatives  can 
inure  to  the  benefit  of  the  purchaser  under  the  execution. 
The  bill  should  show  a  positive  and  affirmative  right  in 
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the  debtor  at  that  time  to  enforce  the  contract  of  pur- 
chase against  Browning.  Most  manifestly  such  a  case  is 
not  shown  by  this  bill.  Had  Hollo  way,  at  the  time  of  this 
sale,  filed  a  bill  against  Browning  to  enforce  a  specific  per- 
formance of  this  contract,  and  had  stated  no  more  than  is 
here  shown  to  have  then  existed,  we  could  not  say  that 
enough  was  shown  to  entitle  Holloway  to  compel  Brown- 
ing to  convey  the  land  to  him.  The  bill  does  not  show 
what  were  the  terms  of  the  contract  of  sale,  when  the 
money  was  to  be  paid,  or,  in  fact,  anything  about  it,  except 
that  he  had  agreed  to  purchase  the  land  for  $300,  and  that 
at  the  time  there  were  $250  due  Browning  upon  the  con- 
tract ;  nor  does  the  bill  show  that  Holloway  had  comphed 
with  the  terms  of  the  contract  on  his  part,  so  as  to  entitle 
him  to  a  specific  performance.     We  should  know  what  were 

the  terms  of  the  contract,  so  that  we  could  judge 
[*130]  whether  Holloway  had  complied  *on  his  part  or  not. 

Indeed,  from  the  face  of  the  bill  the  inference  is, 
that  Holloway  had  not  complied  with  his  agreement,  for  it 
states  there  were  at  that  time  due  to  Browning  $250.  How 
long  this  had  been  due  and  unpaid  is  not  shown,  nor  is  any 
excuse  stated  why  Holloway  had  not  paid  that  money  when 
it  became  due.  Such  a  case  as  this,  if  presented  by  Hollo- 
way at  that  time  against  Browning,  would  not  have  stood 
the  test  of  legal  scrutiny  for  a  smgle  moment.  The  pur- 
chasers certainly  acquired  no  rights  which  did  not  then  exist 
in  Holloway ;  and  they  should  show  in  their  bill  such  a  case 
as  would  have  entitled  him,  at  that  time,  to  recover.  Ad- 
mitting that  they  succeeded  to  all  his  rights,  as  they  then 
existed, —  and  it  can  not  be  pretended  that  they  acquired 
any  more, —  I  am  of  opinion  that  this  bill  is  substantialh' 
defective,  and  that  the  demurrer  was  properly  sustained. 
Other  objections  might  be  urged  against  this  bill,  such  as 
the  want  of  an  averment  of  notice  to  "Wagner ;  but  I  do  not 
think  it  necessary  to  discuss  them.  I  think  the  decree 
should  be  afiirmed. 

Decree  affirmed. 
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.     '•  Tkusten  Polk  v.  Saeah  A.  Hill  et  al. 

Error  to  St.  Clair. 

Sale  of  land  for  taxes  —  Statute. — The  statute  required  that  sales 
of  land  for  the  taxes  of  1843  should  be  made  on  the  second  Monday 
succeeding  the  first  day  of  the  term  at  wliich  the  judgment  was  ren- 
dered ;  if  more  than  two  weeks  intervene  between  the  commencement 
of  the  term  and  the  sale,  it  is  illegal  and  void. 

This  cause  was  heard  before  Underwood,  judge,  at  April 
term,  1850,  of  the  St.  Clair  circuit  court, 

G.  Teumbull,  for  plaintiff  in  error.  J.  &  D.  Gillespie, 
for  defendants  in  error. 

Teeat,  C.  J.  This  was  an  action  of  ejectment  brought 
by  Polk  against  Hill,  to  recover  the  possession  of  eighty 
acres  of  land  lying  in  St.  Clair  county.  On  the  trial, 
the  plaintiff  deduced  *title  from  the  United  States ;  [*131] 
and  he  proved  that  no  taxes  were  then  due  on  the 
land,  and  that  the  defendant  was  in  possession  thereof 
at  the  commencement  of  the  suit.  The  defendant  read  in 
evidence  a  judgment  rendered  at  the  May  term,  1844,  of 
the  St.  Clair  circuit  court,  against  the  tract  in  question  and 
other  real  estate,  for  the  taxes  due  thereon  for  the  year 
4.843 ;  also  a  precept  issued  on  the  judgment ;  and  a  sheriff's 
deed  for  twenty-five  acres  off  of  the  east  side  of  the  tract. 
The  term  at  which  the  judgment  was  entered  commenced 
on  the  13th  of  May,  1844;  and  the  sales  of  the  lands  com- 
menced on  the  3d  of  June  thereafter.  'On  this  evidence,  the 
court  rendered  judgment  against  the  defendant  for  the 
premises  demanded,  except  the  twenty-five  acres  included 
in  the  sale  for  taxes. 

The  plaintiff  was  clearly  entitled  to  judgment  for  the 
entire  tract.  The  sale  for  taxes  was  illegal  and  void  as 
against  him.  The  statute  required  the  sales  to  commence 
on  the  second  Monday  succeeding  the  first  day  of  the  term 
at  which  the  judgment  was  rendered.  It  was  so  expressly 
ruled  in  the  case  of  Hope  v.  Saioi/er,  14  111.  254.  More  than 
two  weeks  intervened  between  the  commenceijient  of  the 

Cited  :  21  lU,  142. 
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term  and  tlie  sales  of  the  lands.  The  sales  should  have  com- 
menced on  the  27th  of  May,  instead  of  the  3d  of  June.  The 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


"William  H.  Phelps  et  al.  v.  "William  Kellogg. 
Appeal  from  Peoria. 

Public  land  —  Release  of  title  prior  to  entry  and  payment. —  The  fact 
that  a  pai'ty  has  made  proof  of  a  pre-emption  to  the  satisfaction  of  the 
land  oflficers  does  not  give  him  a  title  to  the  land,  until  he  makes  an 
entry  of  it,  and  pays  for  it ;  any  release  of  title  prior  to  entry  and  pay- 
ment ceases,  as  against  the  pm^chaser,  as  soon  as  the  entry  is  made. 

Same —  Covenant  as  to  after-acquired  title. —  But  where  a  party  cove- 
nants in  a  deed,  that  if  at  any  time  thereafter  he  shall  acquu-e  title,  that 
such  title  shall  inure  to  the  benefit  of  the  grantee  in  the  deed,  it  is 
binding  on  all  persons  deriving  title  through  the  grantor  M^ith  notice 
of  the  deed. 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs^ 

who  were  plaintiffs  below,  to  recover  from  defend- 

[*132]  ant  the  possession  *of  lot  'No.  4,  in  block  No.  51,  in 

Bigelow  &  Underhill's  addition  to  Peoria,  situate  on 

a  part  of  the  northeast  fractional  quarter  of  section  9,  T.  8 

N.,  8  E.,  of  the  fourth  principal  meridian. 

The  declaration  contained  two  counts.  The  first  claimed 
the  whole  lot ;  the  second  the  undivided  two-thirds  part  of 
said  lot. 

The  defendants  pleaded  not  guilty.  The  parties  agreed  to 
submit  the  case  to  the  court  without  the  intervention  of  a 
jury.  The  court,  after  hearing  the  evidence  and  allegations 
of  the  parties,  found  the  defendant  not  guilty.  The  plaint- 
iffs moved  the  court  for  a  new  trial,  for  the  reason  that  the 
finding  of  the  court  was  against  law  and  evidence,  which 
motion  was  overruled,  and  judgment  rendered  in  favor  of 
defendant  and  against  the  plaintiffs  for  costs,  to  which  find- 
ing of  the  court  and  the  overruling  of  said  motion  for  a  new 
trial  the  plaintiffs  then  and  there  excepted. 

The  plaintiffs,  to  maintain  the  issue  on  their  part,  proved 

Cited:  23111.  184  [107]. 
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that  on,  before,  and  after  the  5th  day  of  April,  a.  d.  1832, 
John  L.  Bogardus  was  a  settler  and  housekeeper  on  the 
southeast  fractional  quarter  of  section  9,  in  township  8  north, 
range  8  east,  of  the  fourth  principal  meridian,  of  which  the 
lot  in  controversy  is  a  part ;  that  as  such  settler  and  house- 
keeper he  was  entitled  to  a  pre-emption  right  to  said  frac- 
tional quarter  section  under  the  act  of  congress,  approved 
April  5,  1832,  entitled  An  act  supplementary  to  the  several 
laws  for  the  sale  of  the  public  lands ;  that  this  right  to  a  pre- 
emption was  in  due  form  of  law  proved  on  the  4th  day  of 
August,  A.  D.  1832;  that  a  certificate  of  pre-emption  was,  in 
due  form  of  law,  issued  to  the  said  John  L.  Bogardus  on  the 
4th  day  of  August,  1832,  upon  his  filing  his  said  proofs  of  a 
right  to  a  pre-emption,  which  said  certificate  is  as  follows, 
to  wit: 

"  Land  Office,  Quincy,  Illinois,  January  4,  1833. 

"  I  hereby  certify  that  on  the  4th  day  of  August,  1832, 
John  L.  Bogardus,  of  Peoria,  filed  in  this  office  evidence  of 
his  right  of  pre-emption  to  the  southeast  fractional  quarter 
of  section  9,  township  8  north,  range  8  east,  of  the  fourth 
principal  meridian,  under  the  act  of  congress  of  April  5, 1832. 

"  Samuel  Alexander,  Register." 

That  on  the  5th  day  of  August,  a.  d.  1834,  the  said  John 
L.  Bogardus  made  to  Isaac  Underbill  a  deed  (this  deed  is 
the  same  deed  considered  by  the  supreme  court  in  the  case 
of  Ballance  v.  Frisby  et  al.  2  Gilm.  141,  and  in  the  case  of 
Friiik  et  al.  v.  Darst,  14  111.  R.  304),  which  deed  was  duly 
acknowledged  and  recorded  in  the  office  of  the  re- 
corder of  Peoria  county  *on  the  13th  day  of  August,  [*133] 
1834;  that  said  Isaac  Underhill,  at  the  time  of  the 
execution  of  said  deed,  paid  the  full  amount  of  the  purchase 
money  therein  specified ;  that  on  the  13th  day  of  July,  a. 
D.  1832,  the  said  John  L.  Bogardus  made,  executed  and  de- 
livered to  Lewis  Bigelow  and  Samuel  C.  McClure  a  deed,  as 
follows,  to  wit: 

"  Know  all  men  by  these  presents,  that  I,  John  L.  Bo- 
gardus, of  Peoria,  in  the  county  of  Peoria,  and  state  of 
Illinois,  in  consideration  of  $5,000  to  me  paid  by  Lewis 
BigeloAV  and  Samuel  C.  McClure,  of  said  Peoria,  the  receipt 
whereof  is  hereby  acknowledged,  do  hereby  bargain,  grant, 
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sell  and  convey  unto  the  said  Bigelow  and  MoClure,  their 
heirs  and  assigns  forever,  two  undivided  third  parts  of  all 
my  right,  title  and  interest  in  and  unto  the  southeast  frac- 
tional quarter  of  section  9,  in  township  8  north,  range  8 
east,  in  the  military  tract,  in  said  Illinois,  together  with  two- 
thirds  part  of  the  ferry  established  over  the  Illinois  river  at 
Peoria,  at  the  outlet  of  Lake  Peoria,  with  the  boats,  scows 
and  other  crafts  belonging  to  said  ferry,  and  all  the  imple- 
ments and  apparatus  thereunto  belonging,  to  have  and  to 
hold  the  same  to  the  said  Bigelow  and  McClure,  their  heirs 
and  assigns  forever,  with  all  the  privileges  and  appurte- 
nances thereunto  belonging;  and  I  do  hereby  covenant  with 
the  said  Bigelow  and  McClure,  that  if  at  any  time  hereafter 
I  shall  acquire  any  further  or  additional  title  to  the  said 
land,  the  same  shall  inure  to  them  in  proportion  to  their 
interest  hereb}'-  conveyed  to  them.  In  witness  whereof,  I, 
the  said  John  L.  Bogardus,  have  hereunto  set  my  hand  and 
seal  this  13th  day  of  July,  a.  d.  1832. 

"  John  L.  Bogardus  [seal]." 

Which  said  deed  was  duly  proved  and  recorded  in  the 
recorder's  office  of  Peoria  county  on  the  8th  day  of  August, 
A.  B.  1832. 

That  on  the  15th  day  of  ISTovember,  1837,  the  said  John 
L.  Bogardus,  under  his  said  pre-emption  right,  entered  and 
purchased  said  land  of  the  United  States  at  their  land  office 
in  Quincy,  Ilhnois,  and  received  a  certificate  of  purchase 
therefor,  as  follows,  to  wit : 

"Land  Office,  Quincy,  Illinois,  15th  l^ovember,  1838. 

"It  is  hereby  certified  that  John  L.  Bogardus,  of  ]N"ew 
York,  did  this  day  enter  or  purchase  the  southeast  fractional 
quarter  of  section  ISTo.  9,  in  township  No.  8  north,  of  range 
ISTo.  8  east,  of  the  fourth  principal  meridian,  containing 
twenty-three  and  ninety-three  one-hundredths  acres,  as  ap- 
pears of  record  in  this  office. 

"  Samuel  Leech,  Register." 

That  the  purchase  money  for  the  entry  and  purchase 

of  said  land  was  furnished  by  said  Underbill,  and 

[*134:]  said  purchase  made  *with  his  money.     That  on  the 

5th  day  of  January,  a.  d.  1838,  the  land  in  question, 

before  described,  was  in  due  form  of  law  patented  to  the 
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said  John  L.  Bogardus,  under  liis  pre-emption  and  certificate 
as  aforesaid. 

The  said  plaintiffs  showed  a  regular  chain  of  title  to  said 
lot  through  mesne  conveyances  from  said  Bigelow  and 
McClure,  and  Underhill,  as  will  fully  appear  by  the  bill  of 
exceptions.  But  no  question  arising  on  any  of  the  deeds, 
the  chain  of  title  is  here  omitted. 

It  was  further  proved  by  the  plaintiffs,  that  immediately 
after  the  said  fractional  quarter  was  laid  out  into  town  lots 
by  said  Bigelow  and  Underhill,  and  they  exercised  acts  of 
ownership  over  the  said  fractional  quarter  section  by  aptu- 
ally  occupying  portions  of  the  same,  and  by  offering  the 
said  lots  for  sale  at  public  auction,  and  selling  many  of  them 
to  various  persons,  who  went  into  possession  under  such 
sales  and  purchases,  and  have  notoriously  continued  such 
possession  and  occupation  ever  since;  that  said  plaintiffs, 
and  those  under  whom  they  claim  title  as  aforesaid,  have 
been  in  possession  of  said  lot  (until  the  entry  of  the  defend- 
ant thereon  on  the  day  mentioned  in  the  declaration)  more 
than  ten  years  last  past,  and  have  paid  all  taxes  which  have 
ever  been  assessed  on  said  lot,  and  that  such  possession  has 
been  public  and  notorious,  and  well  known  to  the  defend- 
ant ;  that  the  said  defendant  was  in  the  possession  of  said 
premises  on  the  day  of  the  service  of  the  declaration  in  this 
suit,  claiming  to  hold  the  same  adversely  to  the  said 
plaintiffs. 

On  the  part  of  the  defendant,  and  for  the  purpose  of  his 
defense,  it  was  proved  that  the  said  John  L.  Bogardus  died 
on  the  2d  day  of  June,  1838;  that  previous  to  his  death  he 
made  a  will,  which  will  was  duly  proved  and  recorded  on 
the  Tth  day  of  July,  a.  d.  1838 ;  that  Mary  Ann  Bogardus, 
wife  of  said  John  L.  Bogardus,  was  duly  appointed  executrix 
in  said  will,  with  full  power  to  sell  and  convey  the  real 
estate  of  the  said  John  L.  Bogardus;  that  she  was  duly 
qualified  as  such  executrix  under  the  laws  of  the  state  of 
Illinois ;  and  afterwards,  to  wit,  on  the  25th  day  of  Septem- 
ber, A.  D.  1845,  as  such  executrix,  by  her  deed  of  that  date, 
conveyed  the  said  fractional  quarter  section  of  land  to  Setli 
L.  Cole. 

This  was  all  the  evidence  in  the  cause.     The  court  de- 
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cided  that  the  plaintiffs  had  not  shown  a  good  title  to  said 
lot,  and  that  the  said  deed  to  Seth  L.  Cole  showed  a  clear 
outstanding  title. 

The  plaintiffs  assign  the  following  errors:  1.  General 

error,  that  the  court  erred  in  rendering  judgment  for  the 

defendant.     2.  In  overruling  motion  for  new  trial. 

[*135]       ^'This  cause  was  heard  before  Peteks,  judge,  at 

l^ovember  term,  1853,  of  the  Peoria  circuit  court. 

E.  ]Sr.  Powell  and  K.  H.  Ptjkple,  for  appellants.  C. 
Ballance,  for  appellee. 

Treat,  C.  J.  First.  This  court  held  in  the  case  of  I^inh 
V.  Darst,  14  111.  301,  that  the  deed  from  Bogardus  to  Under- 
hill  only  transferred  the  interest  that  Bogardus  then  had  in 
the  land ;  and  that  it  did  not  operate  to  pass  the  title  sub- 
sequently acquired  by  him.  Being  a  mere  quitclaim  deed 
without  covenants,  it  could  not,  on  the  principles  of  the 
common  law,  operate  by  way  of  estoppel  to  conclude  Bo- 
gardus from  asserting  the  after-acquired  title.  As  it  did 
not  purport  to  convey  an  estate  in  fee-simple  absolute,  the 
title  afterwards  obtained  by  Bogardus  could  not,  under  the 
provisions  of  our  statute,  inure  to  the  use  and  benefit  of 
TJnderhill.  That  decision  was  the  result  of  mature  consid- 
.  eration ;  and  it  expressly  determined  this  to  be  the  legal 
operation  and  effect  of  the  deed.  It  was,  however,  made 
upon  the  naked  instrument,  and  without  reference  to  a  state 
of  facts  disclosed  in  this  record.  It  now  appears  that,  prior 
to  the  date  of  the  deed,  Bogardus  had  established  a  right  of 
pre-emption  to  the  land ;  and  that  subsequent  to  the  execu- 
tion of  the  deed  he  entered  the  land  under  this  pre-emption 
right  with  funds  furnished  by  Underbill,  and  obtained  the 
legal  title  from  the  United  States.  The  question  therefore 
arises,  whether  these  additional  circumstances  change  the 
legal  aspect  of  the  case. 

The  fact  that  Bogardus  made  proof  of  a  pre-emption  to 
the  satisfaction  of  the  land  officers  gave  him  no  title  to  the 
land.  It  merely  established  a  right  in  him  to  enter  the 
land  at  the  minimum  price.  He  had  to  make  the  entry  and 
pay  the  purchase  money,  before  he  could  obtain  any  title 
whatever.     Until  that  was  done,  the  title  remained  exclu- 
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sively  in  the  United  States.  At  the  date  of  the  deed  the 
government  had  not  parted  with  the  title.  Bogardus  had, 
therefore,  no  title  to  release,  and  UnderhiU  acquired  none 
under  the  deed.  As  between  the  parties,  Underhill  succeeded 
to  the  possessory  rights  of  Bogardus.  By  the  force  of  our 
laws,  he  became  entitled  to  the  possession  of  the  land,  and 
might  recover  the  possession  from  Bogardus  by  action  of 
ejectment.  He  could  also  retain  the  possession  against  third 
jjersons,  so  long  as  the  land  continued  to  be  the  property  of 
the  United  States.  But  these  possessory  rights  wholh- 
ceased  on  the  entry  of  the  land.  They  could  not 
*be  enforced  against  those  deducing  title  from  the  [*136] 
United  States.  Bogardus  acquired  the  complete  legal 
title  by  the  entry,  and  he  could  then  compel  Underhill  to  sur- 
render the  possession.  He  could  maintain  ejectment  against 
Underbill,  because  the  latter  could  neither  show  title  in  him- 
self, nor  an  outstanding  title  in  a  third  person. 

The  fact  that  the  land  was  entered  with  the  money  of 
Underhill  does  not  affect  tbe  question  of  title  in  this  case. 
This  is  an  action  at  law,  and  the  legal  title  must  prevail. 
The  court  can  not  inquire  into  the  equities  of  the  parties. 
They  must  be  ascertained  and  adjusted  in  another  forum. 
"Where  land  is  purchased  in  the  name  of  one  person  with 
the  funds  of  another,  the  legal  estate  is  vested  in  the  former. 
The  latter  acquires  only  an  equitable  estate,  and  he  must 
resort  to  a  court  of  equity  to  enforce  it  against  the  legal 
title.  He  can  not  assert  it  in  an  action  of  ejectment.  It 
may  perhaps  be,  that  a  trust  resulted  in  favor  of  Underhill 
by  the  payment  of  the  purchase  money.  If  so,  he  and  those 
claiming  under  him  must  seek  relief  in  a  court  of  equity. 
It  is  only  in  equity  that  it  can  be  enforced  against  the  legal 
estate.  The  trust  results  from  the  payment  of  the  money, 
and  not  because  of  the  prior  conveyance.  The  deed  only  pro- 
fessed to  release  the  present  interest  of  Bogardus  in  the  land, 
^nd  as  he  had  not  at  the  time  either  the  legal  or  the  equi- 
table estate,  Bogardus  had,  at  most,  only  the  right  to  pur- 
chase the  land  within  a  specified  time  at  a  certain  price,  and 
a  license  to  occupy  the  same  until  the  termination  of  that 
right.  Whether  this  right  of  pre-emption  was  assignable, 
so  as  to  authorize  Underhill  to  enter  the  land,  is  a  question 
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which  does  not  arise.  The  land  was  not  entered  in  his  name, 
nor  in  that  of  the  representative  or  assignee  of  Bogardiis. 
The  entry  was  made  in  the  name  of  Bogardus,  and  the  title 
passed  from  the  United  States  to  him.  He  had  not  previ- 
ously done  any  act  which  operated  to  transfer  the  title 
through  him  to  XJnderhill.  He  was  not  estopped  by  the 
deed  from  asserting  title  against  TJnderhill,  for  it  contained 
no  covenants,  express  or  implied.  He  did  not  undertake  to 
convey  an  estate  in  fee,  and  therefore  the  after-acquired 
title  did  not  inure  to  the  benefit  of  TJnderhill. 

In  no  point  of  view  can  TJnderhill  and  those  claiming 
through  him  assert  title  under  this  deed.  The  cases  cited 
on  the  argument  do  not  maintain  a  different  doctrine.  JDe- 
launey  v.  Burnett^  4  Gil.  454,  is  clearly  distinguishable  from 
this  case.  In  that  case  the  entry  was  made  in  the  name  of 
"  the  legal  representatives  of  E.  P.  Guyard ; "  and  the  court 
decided  that  the  title  vested  in  the  grantee  of  Guyard.    The 

question  was  to  whom  the  grant  was  made ;  in  other 
[*137]  words,  who  was  the  legal  ^h^epresentative  of  the  pre- 

emptor  —  the  heir  or  grantee.  If  this  land  had  been 
entered  in  the  name  of  the  legal  representative  or  assignee 
of  Bogardus,  that  case  might  be  applicable.  It  might  then 
be  inferred,  from  all  the  circumstances  of  the  case,  that  the 
purchase  was  made  by  TJnderhill,  and  that  the  government 
designed  to  make  the  grant  to  him.  The  Grand  Gulf  Bail- 
road  V.  Bryan^  8  S.  &  M.  234,  and  Montgomery  v.  Sandushj, 
9  Missouri,  714,  have  no  bearing  upon  the  present  case.  In 
them,  confirmations  had  been  made  to  the  legal  representa- 
tives of  the  original  claimants  of  the  land ;  and  it  was  held 
that  the  title  passed  to  the  grantees  of  those  claimants.  The 
cases  of  Stoddard  v.  Chambers,  2  How.  (TJ.  S.)  284,  and  J/ansA 
V.  Brooks,  14  id.  513,  are  to  the  same  effect. 

Second.  The  deed  from  Bogardus  to  Bigelow  and  McClure 
clearly  operates  to  pass  the  after-acquired  title  to  two-thirds 
of  the  land.  It  contains  this  provision :  "  I  do  hereby  cov- 
enant with  the  said  Bigelow  and  McClure,  that  if  at  any 
time  hereafter  I  shall  acquire  any  further  or  additional  title 
to  the  said  lot  of  land,  the  same  shall  inure  to  them  in  pro- 
portion to  the  interest  hereby  conveyed  to  them."  This  is 
an  express  covenant  that  any  title  which  the  grantor  shall 
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afterwards  receive  shall  innre  to  and  be  vested  in  the 
grantees.  It  is  a  covenant  running  with  the  land,  and  bind- 
ing on  all  persons  deriving  title  through  the  grantor,  with 
notice  of  the  deed.  It  concludes  them  from  setting  up  title 
against  the  grantees  and  their  assigns.  It  was  manifestly 
the  intention  of  the  parties  that  the  title,  when  obtained 
from  the  government,  should  pass  to  the  grantees.  This  is 
apparent  from  the  circumstances  of  the  case.  Bogardus  at 
the  time  was  not  the  owner  of  the  land,  but  he  expected  to 
acquire  the  legal  estate  under  a  pre-emption  right.  He  sold 
two-thirds  of  the  tract  to  Bigelow  and  McClure  for  the  con- 
sideration of  $5,000,  and  inserted  this  covenant  in  the  deed 
for  the  express  purpose  of  transferring  to  them  the  after- 
acquired  title.  The  parties  contracted  with  direct  reference 
to  such  a  state  of  case  as  has  transpired.  This  deed  was 
recorded  long  before  the  executrix  of  Bogardus  made  the 
conveyance  to  Cole.  The  latter,  and  those  claiming  under 
him,  had  therefore  full  notice  of  the  deed  and  the  covenant 
in  question,' and  are  bound  thereby. 

The  court  erred  in  finding  the  issue  on  the  second  count 
in  favor  of  the  defendant.  On  the  evidence,  the  plaintiffs 
were  entitled  to  recover  two-thirds  of  the  premises  demanded. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


•HiEAM  Kimball,  for  the  use  of  Phineas  Kimball,  [*138] 


Jr.,  13.  Melzar  Couchman. 


Error  to  Hancock. 


Execution  —  Agreement  between  sheriff  and  debtor. —  Where  a  sheriff, 
charged  with  an  execution,  takes  from  the  defendants  personal  prop- 
erty, and  for  the  security  of  its  delivery  also  takes  auditors'  warrants 
and  county  orders,  to  be  refunded  if  the  execution  is  satisfied  or  other- 
wise legally  disposed  of,  the  sheriff  can  not  afterwards  levy  upon  the 
warrants  and  orders  in  violation  of  his  agreement. 

This  cause  was  heard  at  the  March  term,  1853,  of  the 
Hancock  circuit  court,  O.  C.  Skinner,  judge,  presiding. 
For  statement,  see  opinion  of  the  court. 
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"Waeeeit  and  Edmonds,  for  plaintiff.     Beowning  and  Bush- 
NELL,  for  defendant. 

Caton,  J.  This  declaration  is  upon  an  agreement,  b}'" 
which  the  defendant  acknowledged  to  have  received  from 
the  plaintiff  $92  in  auditors'  warrants,  and  $149.11  in  county 
orders,  to  be  held  as  part  security  for  the  delivery  of  certain 
personal  property,  levied  upon  by  virtue  of  an  execution, 
which  he  held  as  sheriff,  against  the  plaintiff;  and  the  de- 
fendant agreed  that  he  would  refund  to  the  plaintiff  the  said 
warrants  and  orders,  provided  the  plaintiff  would  either  sat- 
isfy the  amount  of  the  execution  and  costs,  "  or  otherwise 
legally  dispose  of  the  same."  The  declaration^  then  avers 
that  afterwards  the  plaintiff  filed  his  bill  in  chancery,  and 
obtained  an  injunction  restraining  the  collection  of  the  said 
execution,  which  injunction  was  served  upon  the  defendant 
before  the  return  day  thereof ;  and  that  afterwards  such 
proceedings  were  had  in  that  suit  in  chancery,  that  said  in- 
junction was  made  perpetual,  of  which  the  defendant  then 
and  there  had  due  notice.  The  declaration  then  avers  a 
demand  of  the  defendant  to  refund  the  warrants  and  orders, 
which  he  refused  to  do. 

To  this  declaration  the  defendant  pleaded  that  he  had, 
after  he  received  the  warrants  and  orders  as  aforesaid,  lev- 
ied the  said  execution  upon  them,  by  order  of  the  attorney 
of  the  plaintiffs  in  the  execution,  and  that  he  had  paid  them 
over  to  the  said  plaintiff  at  par,  in  part  satisfaction  of  the 

said  execution. 
[*139]      *To  this  plea  there  was  a  demurrer,  which  was 

overruled,  and  judgment  entered  against  the  plaint- 
iff for  costs.  The  decision  upon  this  demurrer  presents  the 
only  question  in  the  case. 

"We  discover  nothing  either  illegal  or  immoral  in  this  con- 
tract. The  inference  is,  although  it  is  not  expressly  stated, 
that  after  the  sheriff  had  levied  the  execution  upon  the 
plaintiff's  property  that  he  wished  to  retain  possession  of  it, 
and  for  that  purpose  gave  security  to  the  sheriff,  as  we 
should  presume,  such  as  the  law  authorized  and  required 
him  to  make  in  such  a  case,  and  as  collateral  to  this  security 
he  placed  in  the  hands  of  the  sheriff  the  warrants  and  or- 

160 


1853.]  Kimball  v.  Cocchman.  140 

ders  under  the  agreement  stated.  It  ma}^  be  that  the  sher- 
iff had  no  right  to  demand  this  additional  security,  but 
having  exacted  and  taken  it,  he  certainly  can  not  be  justi- 
fied in  retaining  or  converting  it,  in  violation  of  the  agree- 
ment. Indeed,  if  the  sheriff  had  seen  fit  to  allow  the 
plaintiff  to  retain  the  possession  of  the  property  without 
any  forthcoming  bond,  as  the  statute  requires,  but  solely 
upon  the  pledge  of  these  securities,  we  do  not  think  lie 
could  repudiate  the  contract  as  illegal,  and  appropriate  the 
securities  in  violation  of  the  agreement. 

Wm  The  question  then  arises,  did  he  so  appropriate  them  ?  Of 
this  we  think  there  can  be  no  doubt.  He  agreed  to  rede- 
liver the  warrants  and  orders  to  the  plaintiff,  in  case  the 
plaintiff  should  pay  "  or  otherwise  legally  dispose  of  the 
execution."  During  the  life-time  of  the  execution  the  plaint- 
iff obtained  an  injunction  restraining  the  collection  thereof; 
which  injunction  was  subsequently  made  perpetual.  This 
was  undoubtedly  a  legal  disposition  of  the  execution.  By 
this  it  was  as  effectually  disposed  of  as  if  it  had  been  paid 
in  full,  or  as  if  the  plaintiff  in  execution  had  ordered  it  to 
be.  returned  satisfied.  It  was  not,  and  can  not  be  denied,  that 
this  was  a  complete  fulfillment  of  the  condition  of  the  agree- 
ment. The  plaintiff  was  undoubtedly  bound  to  dispose  of 
the  execution  in  some  legal  mode,  so  as  to  relieve  the  sheriff 
from  the  duty  of  collecting  the  money  upon  it  before  the 
return  day.  This  he  did  by  obtaining  the  injunction.  More 
he  could  not  reasonably  be  required  to  do  during  that  time. 
This  relieved  the  sheriff  from  all  obligation  to  proceed  to 
sell  the  property  levied  upon,  or  otherwise  collect  the 
amount  due  upon  the  execution.  Whether  the  sheriff  paid 
the  warrants  and  orders  over  to  the  plaintiff  in  the  '  execu- 
tion, before  or  after  the  injunction  was  granted,  the  plead- 
ings do  not  show,  nor  is  it  material.  If  he  chose  to  antici- 
pate the  action  of  the  court  upon  the  application  for  the 
injunction,  by  delivering  over  the  securities  in  his  hands,  he 
took  the  risk  of  the  present  plaintiff  complying 
with  the  condition  of  the  contract,  ^within  the  time  [*140] 

•  allowed  him  for  so  doing.     We  are  of  opinion  that 
the  plea  shows  no  sufficient  reason  why  the  defendant  shall 
not  respond  in  damages  for  the  violation  of  his  agreement, 
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in  not  refunding  the  warrants  and  orders  according  to  its 
terms ;  and  this  without  adverting  to  the  question  argued 
at  the  bar,  as  to  the  right  of  the  sheriff  to  levy  the  execu- 
tion upon  these  securities. 

The  judgment  of  the  circuit  court  must  he  reversed  and 

the  cause  remanded. 

Jndgment  reversed. 


Benjamin  Gibson  v.  Uei  Manly  et  al. 

Error  to  Menard. 

Ejectment  —  Lapse  of  year  —  Appeal  or  writ  of  e?Tor.—  In  ejectment, 
if  the  party  allows  the  year  to  elapse  without  getting  a  judgment 
vacated  in  the  circuit  court,  and  runs  his  chance  of  getting  it  reversed 
in  tliis  court,  and  fails,  the  judgment  becomes  conclusive,  and  he  has 
no  remedy. 

Where  an  appeal  is  taken  or  writ  of  error  prosecuted,  the  statute  still 
gives  the  circuit  court  power  to  vacate  the  judgment  within  the  year. 

This  cause  was  heard  before  "Woodson,  judge,  at  May 
term,  1853,  of  the  Menard  circuit  court. 

The  facts  of  the  case  will  be  found  in  the  opinion  of  the 
court. 

T.  L.  Harris,  for  plaintiff  in  error.  "W.  Heendon,  for  de- 
fendants in  error. 

Caton,  J.  This  was  an  action  of  ejectment,  and  on  the 
1st  day  of  April,  1852,  a  second  trial  was  had  in  the  circuit 
court,  which  resulted  in  a  judgment  in  favor  of  the  defend- 
ant below.  That  judgment  was  brought  to  this  court  and 
affirmed.  After  the  decision  of  this  court,  and  on  the  2ith 
of  May,  1853,  the  plaintiffs  below  moved  the  court  to  rein- 
state the  case  on  the  docket,  and  to  vacate  the  judgment 
and  grant  a  new  trial,  which  motion  the  court  sustained ; 
and  the  only  question  presented  is,  whether  the  court 
[*141]  had  the  right  to  grant  a  new  *trial  after  the  expira- 
tion of  the  year  from  the  time  when  the  judgment 
was  rendered. 

The  thirtieth  section  of  our  ejectment  law  reads  as  fol- 

Cited  :  74  111.  109. 
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lows:  "The  court  in  which  such  judgment  shall  be  ren- 
dered, at  any  time  within  one  year  thereafter,  upon  the 
application  of  the  party  against  whom  the  same  was  ren- 
dered, his  heirs  or  assigns,  and  upon  the  payment  of  all 
costs  and  damages  recovered  thereby,  shall  vacate  such 
judgment  and  grant  a  new  trial  in  such  cause ;  and  the 
court,  upon  subsequent  application  made  within  one  year 
after  the  rendering  of  the  second  judgment  in  said  cause, 
if  satisfied  that  justice  will  thereby  be  promoted,  and  the 
rights  of  the  parties  more  satisfactorily  ascertained  and  es- 
tablished, may  vacate  the  judgment  and  grant  another  new 
trial ;  but  no  more  than  two  new  trials  shall  be  granted 
under  this  section."  Without  this  statute  the  circuit  court 
could  not  gi'ant  a  new  trial  after  the  term  at  which  the 
judgment  was  rendered.  During  the  continuance  of  the 
term  the  judgment  is  under  the  control  of  the  court,  but 
after  the  term  it  becomes  conclusive,  so  far  as  the  jurisdic- 
tion of  that  court  is  concerned.  In  view  of  the  fact,  how- 
ever, that  by  our  statute  judgments  in  ejectment  are  made 
conclusive,  as  between  the  parties  to  the  suit  and  their 
privies,  upon  the  title  to  the  premises,  authority  was  con- 
ferred upon  the  circuit  court  to  vacate  judgments  in  eject- 
ment, and  grant  new  trials  upon  certain  terms  at  any  time 
within  one  year  after  judgments  are  rendered.  The  first 
new  trial  is  given  to  the  losing  party  as  matter  of  right, 
upon  the  payment  of  costs  and  damages,  if  applied  for 
within  that  time ;  and  the  court  may,  in  its  discretion,  grant 
a  second  new  trial  within  the  year  after  the  second  judg- 
ment. Upon  this  statute  alone  does  the  power  of  the  cir- 
cuit courts  depend  for  granting  new  trials  after  the  close  of 
the  term  at  which  the  judgment  is  rendered,  and,  when 
exercised,  it  must  be  done  in  pursuance  of  the  statute,  and 
not  otherwise.  The  statute  has  made  no  provision  for  ex- 
cluding from  the  computation  the  time  during  which  the 
case  was  pending  in  this  court  for  review,  and  if  the  statute 
does  not  exclude  it,  the  court  has  no  power  to  do  so,  not- 
withstanding an  appeal  may  be  taken  or  writ  of  error  pros- 
ecuted ;  the  statute  still  gives  the  circuit  court  the  power  to 
vacate  the  judgment  within  the  year  For  that  purpose  the 
cause  still  remains  before  the  circuit  court.     If  the  party 
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will  allow  the  year  to  elapse  without  getting  the ,  judgment 
vacated  in  the  circuit  court,  he  must  run  his  chance  of  get- 
ting it  reversed  in  this  court;  and  if  he  fails  here,  the  judg- 
ment  becomes  conclusive,  and   he  has   no  remedy.     The 

order  of  the  circuit,  vacating  the  judgment  and 
[*14:2]  granting  a  new  trial,  must  be  *reversed,  and  the 

judgment  which  was  entered  on  the  1st  of  April, 
1852,  must  stand  as  the  judgment  of  the  court,  and  the 
cause  remanded  to  the  circuit  court,  with  directions  to  exe- 
cute the  same. 

Judgment-reversed. 


The  People,  on  the  relation  of  Wesley  H.  Maniee,  v.  Mil- 
gar  CoucHMAN  et  al. 

Error  to  Hancock. 

Township  organization  law  —  How  may  he  repealed.— It  the  law 
providing  for  township  organization  should  be  repealed,  it  must  be 
done  by  pursuing  the  same  course  and  adopting  the  same  guaranties 
to  protect  the  rights  of  all  which  were  required  to  be  observed  in  the 
adoption  of  the  system. 

This  proceeding  was  heard  before  O.  C.  Skinner,  judge, 
at  October  term,  1853,  of  the  Hancock  circuit  court. 

This  was  a  proceeding  by  quo  ivarranto  against  the  de- 
fendants, as  county  judge  and  associate  justice  of  Hancock 
county. 

Hancock  adopted  township  organization  under  the  law  of 
1849,  by  a  vote  which  is  admitted  in  the  record  to  have  been 
legal.  Under  the  new  township  organization  law  of  1851 
a  new  vote  was  taken. 

In  1853  a  special  law  was  passed,  authorizing  Hancock 
county  to  take  another  vote  as  to  the  adoption  of  township 
organization.  This  vote  was  taken,  and  resulted  in  a  ma- 
jority for  its  adoption. 

The  defendants  herein  have  disregarded  this  vote,  and 
are  acting  as  county  judge  and  associate  justice,  performing 
the  duties  of  supervisors  in  relation  to  county  business. 

These  facts  appear  by  the  pleadings,  upon  a  demurrer  to 
which  the  case  comes  to  this  court. 
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p\     The   question   for   decision  is,  whether  the  county  has 
adopted  township  organization  or  not. 

Williams  &  Lawrence  and  Blackwell  and  Beck- 
wiTH,  for  the  relator.     *•' Wheat  &  Grover  and  War-  [*143] 
ken  &  Edmunds,  for  respondents. 

Caton,  J.  The  sixth  section  of  the  seventh  article  of 
the  constitution  provides  that  "  The  general  assembly  shall 
provide  b}^  a  general  law  for  a  township  organization,  under 
which  any  county  may  organize  whenever  a  majority  of  the 
voters  of  such  county,  at  any  general  election,  shall  so  de- 
termine." At  the  first  session  of  the  legislature,  after  the 
adoption  of  the  constitution,  in  obedience  to  this  provision, 
a  general  law  was  passed  providing  for  township  organiza- 
tion, to  be  voted  upon  in  the  several  counties  at  the  ensuing 
general  election.  At  that  election  the  county  of  Hancock 
adopted  the  law  by  the  requisite  and  constitutional  vote  and 
organized  accordingly.  At  the  next  session  of  the  legis- 
lature this  law  was  amended,  or  rather  a  substitute  for  it 
was  adopted,  by  the  fourth  and  fifth  sections  of  the  twenty- 
fifth  article  of  which  it  was  provided  that,  upon  the  peti- 
tion of  fifty  legal  voters  of  any  county  which  had  adopted 
township  organization,  an  election  should  be  held  at  the 
next  annual  town  meeting  for  or  against  township  organ- 
ization ;  and  if  it  should  appear  that  a  majority  of  all  the 
voters  voting  at  such  election  voted  against  such  township 
organization,  then  the  county  so  voting  should  cease  to  act 
under  such  organization.  Under  this  law  an  election  was 
held  in  Hancock  county,  at  which  election,  we  shall  assume, 
a  majority  of  the  voters  voted  against  township  organiza- 
tion, although,  to  arrive  at  this  conclusion,  it  would  become 
necessary  to  sustain  the  objections  to  the  returns  of  two 
towns  in  the  county,  by  which  their  votes  were  excluded  in 
the  canvass.  With  the  view  we  take  of  this  case  that  be- 
comes immaterial.  We  do  not  think  the  legislature  had 
the  power  to  allow  a  county  to  abolish  township  organization 
where  it  had  been  adopted  in  the  constitutional  mode,  in  a 
way  less  solemn  or  with  different  formalities  or  safeguards 
to  secure  the  most  deliberate  action  of  the  people  than  the 
constitution  required  should  be  observed  in  its  adoption. 
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Tliis,  we  are  aware,  is  a  grave  question,  and  it  is  certainly 
a  new  one  so  far  as  our  observation  lias  extended,  and  it 
never  could  arise  except  under  a  constitution  like  ours, 
vrhich  requires  a  vote  of  the  people  to  give  the  law  vitality 
in  the  particular  county.  Such  constitutional  provisions  are 
of  modern  invention;  still  it  is  the  duty  of  the  courts  to  see 
that  the  rights  to  the  people  intended  to  be  secured  by 
them  shall  not  be  frittered  away.  The  question  is  not  here 
presented,  whether  the  legislature  had  a  right  to  change 

the  details  of  the  law,  as  experience  might  suggest 
[^14J:]  or  demonstrate  to  be  necessary,  but  it  *is  whether 

the  legislature  had  a  right  to  abrogate  the  sj^'stem 
altogether,  after  it  had  been  adopted  by  the  constitutional 
vote.  The  former  they  may  have  the  right  to  do,  for  that 
seems  to  be  contemplated  by  the  language  of  the  constitu- 
tion ;  for  it  provides  that  after  a  county  has  voted  for  town- 
ship organization  "  the  affairs  of  said  county  may  be 
transacted  in  such  manner  as  the  general  assembly  may 
provide."  It  is  manifest  that  this  provision,  to  be  made  for 
the  transaction  of  countv  affairs,  shall  be  under  the  town- 
ship  system,  for  the  provision  has  express  reference  to  that 
system,  which  was  by  the  constitution  secured  to  those 
counties,  a  majority  of  whose  voters  should  adopt  it.  It 
would  be  trifling  with  the  constitution  to  say  that  while  it 
commanded  the  legislature  to  provide  a  system  of  town- 
ship'government,  and  secured  the  right  to  the  people  to 
adopt  it  by  their  vote,  it  was  at  the  same  time  left  to  the 
legislature  to  nullify  and  abrogate  the  whole,  and  thus  at 
their  mere  pleasure  take  away  those  rights  which  the  con- 
stitution had  guarantied  to  the  counties,  and  for  the  enjoy- 
ment of  which  they  were  commanded  to  provide.  Can  it 
be  said  that  they  were  commanded  to  obey  the  law  and  do 
the  act,  and  then  were  permitted  to  turn  round  and  de- 
stroy it?  Such  would  not  be  a  sensible  or  a  reasonable 
construction  of  the  constitution.  If  rights  are  secured  by 
the  constitution,  they  can  not  be  destroyed  by  the  legislature, 
although  they  may  have  authority  to  regulate  them,  or  pre- 
scribe the  mode  of  their  exercise.  This,  to  my  mind,  is 
exceedingly  clear.  If  the  legislature  can  not  take  away 
this  right  of  township  organization  or  township  government 
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themselves,  by  a  direct  act,  they  can  not  authorize  others  to 
take  it  from  them.  By  allowing  the  right  to  be  taken  away 
by  a  different  and  less  guarded  vote  than  that  by  which  it 
was  adopted,  is  in  effect  allowing  others  to  take  it  from 
them.  The  constitution  provides  that  township  organiza- 
tion may  be  adopted  by  a  majority  of  the  voters  of  a  county 
at  a  general  election,  but  at  none  other.  There  was  an 
object  in  requiring  this  vote  to  be  taken  at  a  general 
election,  and  that  object  undoubtedly  was,  to  obtain  the 
fullest  and  fairest  expression  possible  of  all  the  voters 
of  the  county.  "While  it  might  be  reasonabl}^  supposed 
that  all  the  voters  would  attend  a  general  election,  when 
the  officers  of  the  state  and  federal  government  are  to 
be  elected,  no  such  general  attendance  may  be  expected 
at  a  special  election,  where  the  interests  at  stake  are 
generally  less  momentous ;  and  hence,  if  the  subject  were 
allowed  to  be  acted  upon  at  a  special  election,  the  sys- 
tem might  be  adopted  by  less  than  a  majority  of  all  the 
voters  of  the  county.  If  it  was  deemed  necessary  to 
protect  the  interests  and  wishes  of  the  majority  in 
*the  township  system,  that  it  should  be  voted  upon  at  ['^145] 
a  general  election,  it  is  equally  important  and  essen- 
tial to  the  rights  of  the  majority,  tliat,  when  they  have  thus 
adopted  the  system,  it  shall  not  be  taken  from  them  exce])t 
by  a  vote  at  a  general  election,  when  all  may  be  presumed 
to  attend.  Although  the  constitution  makes  no  express 
provision  for  tlie  abandonment  of  the  system,  when  once 
adopted  according  to  its  provisions,  we  are  not  prepared  to 
say  that  it  may  not  reasonably  be  construed  to  allow  the 
legislature  to  provide  for  its  abrogation ;  but  if  they  do  so, 
it  must  be  done  by  pursuing  the  same  course  and  adopting 
the  same  guaranties,  to  protect  the  rights  of  all,  which  the 
constitution  requires  to  be  observed  in  the  adoption  of  the 
system ;  that  is  to  say,  it  must  be  done  at  a  general  election, 
and  by  a  majority  of  the  voters.  Such  was  not  the  case 
here.  The  system  was  abrogated  in  Hancock  county,  not 
at  any  general  election,  but  only  at  their  town  meetings, 
when  there  was  not  even  a  county  officer  to  be  elected ;  and 
when  even  the  law  provided  no  judge  or  clerks  to  hold  the 
election  and  make  the  proper  returns.     This  is  a  fatal  ob- 
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jection  to  the  whole  proceeding  and  to  that  portion  of  the 
law  undeV  which  it  was  had.  This  conclusion  supersedes 
the  necessity  of  inquiring  into  the  regularity  of  the  returns 
"which  were  made,  or  into  the  legality  or  the  results  of  the 
election,  which  was  held  under  the-  special  law  of  1843,  We 
are  of  opinion  that  the  township  system  never  was  legally 
abrogated  in  Hancock  county,  after  its  first  adoption  under 
the  law  of  1849,  and  that  the  people  were  entitled  to  judg- 
ment. 

The  judgment  of  the  circuit  court  must  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Maky  Jane  Stewartson  -y.  William  Stewartson". 
Appeal  from  Shelby. 

DrvoECE  —  Alimony  —  Lands. — Where  lands  are  held  by  the  wife,  who 

apphes  for  a  divorce,  the  court  may,  upon  decreeing  alimony,  direct 

that  such  lands  be  divided  between  the  parties,  and  that  they  execute 

to  each  other  conveyances  to  perfect  such  decree.  ^ 

[*146]  Same — Decree  as  to  alimony. —  *Unles3  this  court  can  see  that 

manifest  injustice  has  been  done,  it  will  not  disturb  the  decree 

of  the  court  below  upon  a  question  of  alimony. 

This  cause  was  heard  before  Emerson,  judge,  at  May 
term,  1853,  of  the  Shelby  circuit  court. 

Mary  Jane  Stewartson,  the  appellant,  was  married  to 
William  Stewartson,  the  appellee,  in  the  year  1848,  and  had, 
at  her  marriage,  $320  and  upwards,  which  afterwards  came 
to  the  use  of  the  appellee,  and  was  appropriated  by  him. 

That  shortly  after  the  marriage,  appellee,  with  $40  of 
appellant's  money,  entered  in  the  name  of  the  appellant  a 
fortv-acre  tract  of  land. 

Afterwards,  in  April,  1850,  appellee  abandoned  appellant, 
and  has  always  since  refused  to  return  to  or  hve  with  her. 

The  appellant  was  left  in  possession  of  the  dwelling-house 
of  ap])ellee  and  some  few  articles  of  personal  property,  of 
which  she  sold  a  part,  and  out  of  the  proceeds  entered  in 


Cited:  18  111.  40;  33  111.  526;  35  111.  113;  79  111.  78,  534. 

1  Wheeler  v.  Wheeler,  18  lU.  39,  note. 
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her  own  name  another  forty-acre  tract  of  land,  unimproved, 
but  contiguous  to  appellee's  farm. 

In  May,  1852,  and  more  than  two  years  after  the  aban- 
donment, appellant  filed  her  bill  of  divorce,  and  at  the 
ISTovember  term,  1852,  obtained  a  decree  of  divorce  and  an 
allowance  of  $50  alimony  yearly.  The  proceedings  were 
had  in  Shelby  circuit  court. 

It  was  admitted  on  the  trial  that  appellee's  farm  consisted 
of  one  hundred  and  sixty-five  acres  of  land  (exclusive  of 
the  land  entered  in  appellant's  name),  of  wliich  farm  one 
hundred  and  twenty  acres  were  in  cultivation,  and  w'orth  a 
yearly  rent  of  $1  per  acre,  and  also  that  the  appellee  had 
personal  effects  to  the  amount  of  $200  and  upwards.  The 
question  as  to  the  title  to  the  two  tracts  of  land  entered  in 
the  name  of  appellant  was  left  by  the  court  to  future 
adjustment,  and  also  any  proper  modification  of  alimony. 

The  parties  agreed  that  the  foregoing  be  considered  the 
evidence,  and  a  cross-bill  supposed  to  be  filed  by  the  ap- 
pellee against  the  appellant,  for  the  conveyance  of  the  two 
tracts  of  land  entered  in  the  name  of  appellant  by  the  ap- 
pellee, and  in  the  modification  of  alimony.  Upon  which 
issue  shall  be  supposed  to.  be  joined,  etc. 

At  the  May  term,  1853,  the  agreed  case  (substantially  the 
foregoing)  was  submitted  to  the  judge  of  the  Shelby  circuit 
court,  without  the  introduction  of  any  other  evidence  than 
the  agreed  case  which  is  in  writing,  and  made  a  part  of  this 
record.  And  the  court,  after  having  examined  the  said 
agreed  case,  ordered  and  decreed  that  the  appellant  convey 
to  the  appellee  all  her  right,  title  and  interest  in  the 
tract  of  land  last  entered  in  *her  name,  and  the  [*14Y] 
amount  of  alimony  heretofore  allowed  her  be  re- 
duced from  $50  per  annum  to  $30  per  annum,  and  that  the 
appellee  pay  the  cost. 

From  which  decree  appellant  appeals  to  this  court. 

A  Lincoln  and  S.  W.  Moulton,  for  appellant.  A.  Thorn- 
ton, for  appellee. 

Caton,  J.     At  the  time  of  the  marriage  of  the  parties,  the 

complainant  had  $320  in  money,  which  came  to  the  hands 

of  the  defendant;  with  $50  of  which  he  entered  a  forty- 
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acre  tract  of  land  in  the  name  of  the  complainant.     The 
balance  he  appropriated  to  his  own  use.     When  the  defend- 
ant abandoned  the  complainant,  he  left  her  in  possession  of 
his  dwelling  and  some  personal  property,  a  part  of  which 
she  sold,  and  with  the  proceeds  purchased  another  forty- 
acre  tract  of  land  in  her  own  name.     The  rents  of  the  de- 
fendant's real  estate  are  about  $120  per  annum,  being  $1 
per  acre  for  the  improved  part,  and  he  has  personal  prop- 
erty of  the  value  of  |200.     After  the  divorce  was  decreed, 
the  question  of  alimon}''  came  on  to  be  considered,  and  also 
the  rights  of  the  parties  as  to  the  disposition  of  the  land 
standing  in  the  name  of  the  complainant ;  the  above  facts 
being  considered  as  upon  a  cross-bill.     The  court  decreed 
that  the  complainant  should  convey  to  the  defendant  the 
premises  last  above  mentioned,  and  should  retain  the  first, 
and  that  the  defendant  should  pay  to  her  $30  per  annum, 
as  alimony,  to  secure  which  a  lien  was  created  upon  the 
forty  acres  of  land  which  she  was  decreed  to  convey  to  him. 
From  this  decree  the  complainant  has  appealed  to  this  court. 
We  are  not  disposed  to  disturb  the  decision  of  the  circuit 
court.     There  can  be  no  question  as  to  the  propriety  of  that 
portion  of  the  decree  which  directs  the  complainant  to  con- 
vey to  the  defendant  the  forty  acres  whicli  she  entered  with 
the  proceeds  of  property  which  she  had  sold,  belonging  to 
him.     It  was  bought  with  his  money,  and  there  can  be  no 
doubt  he  had  the  right  to  claim  it  as  his  own.     While  there 
was  an  undoubted  propriety  in  allowing  her  to  retain  the 
forty  acres  which  he  had  entered  in  her  name,  with  money 
which  she  had  brought  to  him  at  the  marriage,  it  is  worthy 
of  consideration  upon  the  question  of  alimony,  that  that 
forty -acre  tract  had  all  been  improved  by  him  and  consti- 
tuted a  part  of  his  farm,  and  by  those  improvements  its 
value  must  have  been  much  enhanced,  and  rendered  imme- 
diately available  and  productive  for  her  support. 
[*148]  *What  is  the  present  value  of  that  lot  does  not  ap- 
pear ;  but  if  it  is  worth  as  much  rent  per  acre  as  the 
balance  of  the  farm, —  and  there  is  nothing  in  the  case  to 
show  that  it  is  not, —  it  will  produce  an  annual  income  of 
$40.     In  addition  to  this,  the  court  allowed  her  $30  per 
year,  thus  securing  her  an  annual  income  of  $70;  while  his 

170 


1853.]       ^  Kennedy  v.  ]!^oethup.  148 

income,  after  deducting  the  $30,  will  be  but  |90  per  annum, 
"With  this  we  can  not  say  that  injustice  was  done  her,  but,  on 
the  other  hand,  think  she  receives  a  liberal  allowance,  con- 
sidering the  circumstances  of  the  defendant.  Before  we 
should  feel  justified  in  disturbing  a  decree  of  this  kind,  we 
ought  to  be  able  to  say  that  manifest  injustice  has  been 
done.  The  conduct  of  the  parties  may  very  properly  be 
taken  into  consideration  upon  the  question  of  aHmony. 
That  is  not  before  us  as  it  was  presented  to  the  circuit  court 
upon  the  hearing  of  the  case  for  the  divorce,  so  that,  to  that 
extent  at  least,  the  circuit  court  had  more  facilities  for  judg- 
ing of  the  respective  merits  of  the  parties  than  we  have. 
In  cases  where  the  circumstances  may  justify  a  divorce 
under  our  statute,  there  may  be  widely  different  degrees  of 
merit  on  the  one  side  and  censure  on  the  other,  which  shouid 
very  properly  be  considered  in  determining  the  question  of 
aHmony,  quite  independent  of  the  pecuniary  circumstances 
of  the  parties.  Hence  the  decision  of  the  circuit  court  is 
entitled  to  every  reasonable  intendment  in  its  favor.  But 
if  we  look  alone  at  the  pecuniary  circumstances  of  the  par- 
ties, as  manifested  by  the  facts  stated  in  this  record,  we  are 
■well  satisfied  that  the  court  below  was  sufficiently  liberal 
towards  the  complainant. 

We  must  affirm  the  decree  of  the  circuit  court. 

Decree  affirmed. 


Jane  C.  Kennedy  et  al.  v.  Heney  I!Toethup  et  al. 
Appeal  from  Adams. 

Equity  — Jurisdiction  in  cases  of  fraud. —  It  is  the  right  and  duty  of  a 
court  of  equity  to  determine  from  the  circumstances  of  the  case,  as 
bearing  upon  the  rights  of  parties,  whether  it  will  assume  jurisdiction 
in  cases  of  fraud  or  not ;  and  the  court  will  interf e-e  upon  a  proper 
case  presented  to  set  aside  a  title  fraudulently  obtain  „'.!. 

Cited:  Title  fraudulently  obtained  will  be  set  aside,  53  111.  357;  102 
111.  114.  Who  is  to  be  regarded  as  real  owner,  56  III.  500.  Priority  of 
registered  over  unregistered  deed,  15  111.  541;  16  III.  453;  100  111.  591. 
Quitclaim  deed,  97  III.  216.  Presumption  of  fraud,  16  111.  347.  Bill  to 
quiet  title,  entertained  when,  66  111.  215 ;  chancery  jurisdiction,  66  111. 
437. 

Bill  to  quiet  title.  See  Smith  v.  McConnell,  17  111.  135,  note  in  this  edi- 
tion, 
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[*149]  Recording  ACT, — *The  words  "subsequent  purchasers,"  in  the 
recording  act,  mean  subsequent  purchasers  from  the  heir,  as 
well  as  from  the  original  grantor. 

This  cause  was  heard  before  O.  C.  Skinner,  judge,  at 
October  term,  1853,  of  the  Adams  circuit  court. 

On  the  9th  day  of  May,  1853,  Jane  C.  and  Sarah  Ken- 
nedy filed  their  bill  in  the  Adams  circu  it  court  in  chancery, 
against  Robert  Weiant,  Lovinia  Otto,  Charles  Otto,  Caro- 
line Troxell,  William  H.  Troxell,  Sabina  Otto,  Henry 
Northup,  Eli  Ebert  and  A.  B.  Wheeler,  all  of  whom  are 
non-residents  except  Ebert  and  Wheeler,  and  also  filed  affi- 
davit of  such  non-residence.  Summons  was  duly  issued, 
and  notice  given  at  the  October  term,  1853.  Said  bill  was 
taken  as  confessed  as  to  all  of  said  defendants  except  said 
]^orthup,  Ebert  and  Wheeler,  who  appeared  by  their  counsel 
and  filed  their  demurrer  to  the  complainants'  bill,  and  the 
complainants  joined  in  demurrer,  and  upon  the  hearing  the 
court  sustained  the  said  demurrer  and  dismissed  said  bill 
absolutely  as  to  said  JS'orthup,  Ebert  and  Wheeler,  which 
disposed  of  the  whole  case.  No  relief  being  sought  as  to 
the  other  defendants. 

The  bill  states  that  on  the  24th  of  March,  1818,  the  south- 
east quarter  of  section  1,  town  2  south,  range  7  west  of  the 
fourth  principal  meridian,  in  Illinois,  was  granted  by  the 
United  States  to  one  Peter  Weiant,  by  letters  patent  of  that 
date,  and  that  the  title  thereof  in  fee  thereby  became  vested 
in  the  said  Peter  Weiant ;  that  afterw^ards,  and  while  said 
Peter  Weiant  was  seized  in  fee  of  said  premises,  and  on  the 
19th  day  of  June,  a.  d.  1818,  said  Weiant  by  his  deed  of 
that  date,  for  a  valuable  consideration,  conveyed  said  prem- 
ises to  one  Robert  D.  Stewart,  in  fee,  which  deed  was  re- 
corded in  Adams  county  on  the  26th  day  of  December, 
1850;  that  while  said  Robert  D.  Stewart  was  seized  in  fee 
of  said  premises,  and  on  1st  day  of  June,  1820,  said  Stewart 
and  his  wife,  by  their  deed  of  that  date,  for  a  valuable  con- 
sideration, conveyed  said  premises  in  fee  to  one  William  M. 
Kennedy,  which  was  on  the  22d  day  of  May,  1821,  duly 
recorded  in  the  recorder's  office  of  Pilte  county,  Illinois. 

The  said  deed  from  said  Stewart  to  Kennedy,  recorded  as 
aforesaid,  recites  that  "  whereas  James  Monroe,  president  of 
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the  United  States  of  America,  did,  by  his  patent  under  the 
seal  of  the  general  land  oiRce,  signed  with  his  name  at  the 
city  of  Washington,  on  the"  2ith  day  of  March,  1818, 
'■  granted  unto  Peter  Weiant,  late  a  private  in  Biddle's  com- 
pany of  artillery,  a  certain  tract  of  land,  containing  one 
hundred  and  sixty  acres,  being  the  southeast  quarter 
of  section  1,  of  township  -'2  south,  range  T  west,  in  [*150] 
the  tract  appropriated  by  acts  of  congress,  grant- 
ing lands  to  the  late  army  of  the  United  States,  passed  on 
and  since  the  6th  day  of  May,  1812  "  —  "  and  whereas  the 
said  Peter  Weiant  did,  by  his  transfer,  written  on  the  back 
of  said  patent,  transfer,  set  over,  bargain  and  sell  the  said 
patent  with  all  the  land  therein  contained  and  granted,  in 
as  full  and  ample  a  manner  as  the  same  was  granted  unto 
hi]n,  to  Robert  D.  Stewart,  first  party  to  these  presents,  and 
to  his  heirs  and  assignees  forever "  — "  which  transfer  is 
dated  on  the  19th  day  of  June,  1818  "  —  "  and  acknowledged 
on  the  same  day"  —  "reference  thereto  being  had,  will 
more  fully  appear "  — "  and  charges  that  the  same  was 
notice  to  subsequent  purchasers  and  creditors,  that  said 
Weiant  had  conveyed  said  premises  to  said  Stewart,  and 
that  said  Kennedy  claimed  the  same  by  conveyances  from 
said  Peter  Weiant,  and  that  by  proper  inquiry  the  fact 
aforesaid  would  have  been  ascertained ;  that  said  William 
M.  Kennedy  died  on  the  25th  day  of  September,  1839, 
intestate,  seized  in  fee  of  said  premises ;  that  said  premises  ' 
descended  to  the  complainants,  the  children  and  only  heirs 
at  law  of  said  Wm.  M.  Kennedy ;  that  up  to  the  20th  No- 
vember, 1850.  except  as  stated  in  said  bill,  said  premises  had 
been  vacant;  that  the  taxes  levied  on  said  premises  had 
been  paid  by  said  Wm.  M.  Kennedy  during  his  life-time,  and 
by  the  complainants  since  his  death,  through  Messrs.  Moore, 
Morton  &  Co.,  of  Quincy,  111.,  their  agents;  that  on  the  31st 
day  of  May,  1850,  a  paper  dated  31st  January,  1850,  pur- 
porting to  be  a  deed  of  grant,  conveyance,  confirmation 
and  release  of  all  the  right,  title,  interest  and  estate  of 
whatever  kind  and  nature  of  said  defendants,  Weiant, 
Ottos  and  Troxells,  in  and  to  said  premises,  to  said  Henry 
]S"orthup,  to  hold,  "for  the  same  estate  and  in  the  same 
manner  as  we,  Robert,  Caroline,  Lovinia  and  Sabina,  only 
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children  and  heirs  at  law  of  Peter  "Weiant,  deceased,  had 
and  held  the  same,"  for  the  pretended  consideration  of  $80, 
was  recorded  in  the  recorder's  office  of  Adams  county,  Illi- 
nois; that  on  the  20th  November,  1850,  a  certain  other 
paper  purporting  to  be  a  deed  from  said  Korthup  by  his 
attorney,  H.  L.  JSTorthup,  who  resides  in  Adams  county, 
Illinois,  to  said  Ebert,  for  said  premises,  was  recorded  in 
the  recorder's  office  of  said  county  of  Adams. 

On  the  19th  day  of  February,  1852,  a  pretended  deed 
from  said  Ebert  to  said  Wheeler,  for  the  south  half  of  said 
premises,  was  recorded  in  the  recorder's  office  of  said  county 
of  Adams,  dated  21st  June,  1852,  long  after  the  said  deed 
from  the  said  Peter  Weiant  to  said  Stewart  was  recorded. 

Said  Ebert  is  in  possession  of  the  north,  and  said 
pl51]  Wheeler  of  the  south  half  of  *said  premises,  and 

claims  to  hold  the  same  under  said  pretended  deeds, 
from  said  Eobert  Weiant  ef  als.  to  JSTorthup,  Northup  to 
Ebert,  and  Ebert  to  Wheeler,  as  innocent  purchasers,  for 
a  valuable  consideration  without  notice  of  oratrixes'  title 
and  adversely  to  your  oratrixes.  Charges  that  Ebert  and 
Wheeler  are  not  innocent  purchasers ;  that  they  had  notice 
of  and  well  knew  that  said  premises  were  owned  by  your 
oratrixes  in  fee,  by  deed  from  said  Peter  Weiant  to  Stew- 
art, and  Stewart  to  Kennedy,  and  by  descent  to  them ;  that 
they  had  negotiated  with  your  oratrixes'  guardian  and  also 
said  agents  for  the  purchase  thereof,  and  by  whom  they 
were  informed  of  your  oratrixes'  title,  and  that  their  said 
pretended  purchase  and  claim  is  fraudulent  and  void  as  to 
your  oratrixes.  Charge  that  said  P.  Weiant,  Ottos,  and 
Troxell,  never  had  any  right,  title  or  interest  in  said  prem- 
ises, and  that  said  K'orthup  obtained  no  title  thereto  by 
said  pretended  deed  from  them.  Death  and  heirships  of 
Peter  Weiant  not  known,  but  charges  that  if  dead  he  did 
not  die  seized  of  said  premises,  and  whoever  his  heirs  are, 
they  never  had  any  interest  in  said  premises  and  could  con- 
vey no  interest  therein  to  any  third  person ;  that  said  pre- 
tended deed  as  such  heirs  does  not  purport  to  convey  title, 
but  to  be  a  simple  deed  of  release,  and  a  purchaser  and 
those  under  him  are  bound  to  take  notice  of  all  equities  or 
titles,  equitable  or  legal,  and  are  not  protected  against;  that 
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said  deeds-  to  said  K'orthup,  Ebert  and  "Wheeler  are  a  cloud 
oil  the  title  of  your  oratrixes  and  are  fraudulent ;  prayer 
that  they  may  be  set  aside ;  that  said  Ebert,  knowing  your 
oratrixes'  title,  fraudulently  procured  ISTorthup  to  find  Peter 
Weiant,  if  living,  and  if  dead,  his  heirs,  and  get  a  deed  of 
said  premises  to  himself,  and  have  it  recorded  before  your 
oratrixes'  said  deed  from  Peter  Weiant  to  Stewart  should 
be  recorded,  thereby  to  defeat  your  oratrixes'  title;  that 
]Si"orthup  did,  in  pursuance  thereof,  procure  said  deed  from 
R.  Weiant  et  als.  to  himself,  and  made  said  deed  to  said 
Ebert,  and  charge  both  deeds  to  be  fraudulent  and  void  as 
to  your  oratrixes.  Said  Northup,  knowing  jouv  oratrixes' 
title  aforesaid,  fraudulently  combined  with  Ebert  to  pro- 
cure, and  with  said  R.  Weiant  and  others  to  make,  said  deed 
to  Xorthup,  well  knowing  that  they  had  no  interest  in  said 
premises,  and  spread  the  same  of  record  with  the  fraudu- 
lent purpose  of  defeating  your  oratrixes'  said  title,  each  of 
them  knowing  of  said  unrecorded  deed  of  said  P.  Weiant 
to  Stewart,  and  your  oratrixes'  claim  under  the  same. 
Charges  knowledge,  by  R.  Weiant  and  others,  grantors,  and 
Northup,  grantee  of  the  said  deed  from  P.  Weiant  to 
Stewart,  and  fraudulent  combinations,  and  making 
deed  to  Northup  to  defeat  the  same;  that  *said  ["152] 
premises,  during  all  the  year  1850,  was  worth  $600; 
that  said  Ebert  for  years  prior  to  1850  had  had  actual  pos- 
session of  a  part  of  said  premises  by  inclosure  thereof,  and 
constructive  possession  of  the  balance  by  cutting  wood, 
poles,  etc.,  and  keeping  others  off,  claiming  under  your  ora- 
trixes, and  that  his  possession  was  as  their  agent  and  ten- 
ant, and  was  notice  of  their  title  thereto ;  that  said  IsTorthup, 
Ebert  and  Wheeler  had  notice  of  vour  oratrixes'  title,  and 
are  not  innocent  purchasers  for  a  valuable  consideration 
without  notice. 

Prayer  that  said  deeds  to  ISTorthup,  Ebert  and  Wheeler 
be  set  aside  for  fraud,  also  for  general  relief. 

October  31,  1853.  Demurrer  of  JSTorthup,  Ebert  and 
"Wheeler,  filed  by  Williams  and  Lawrence,  solicitors.  Join- 
der by  complainants'  solicitors.  Decree  pro  confesso  as  to 
the  others. 

'     November   1,  1853.     Demurrer  sustained   and   bill  dis- 
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missed  absolutely  as  to  JSTorthiip,  Ebert  and  'Wheeler. 
Judgments  for  costs  and  award  of  execution.  Complain- 
ants prayed  an  appeal,  which  was  allowed,  and  appeal  bond 
filed.  And  the  appellants  assigned  for  error:  That  the 
court  erred  in  sustaining  the  demurrer  to  the  complainants' 
bill,  and  dismissing  said  bill  and  rendering  a  decree  against 
the  complainants  for  costs ;  that  the  court  erred  in  sustain- 
ing said  demurrer  of  said  ISTorthup,  Ebert  and  Wheeler, 
and  dismissing  said  complainants'  bill  absolutely ;  that  the 
court  erred  in  dismissing  said  bill  of  complaint  absolutely, 
when  it  should  have  been  done,  if  at  all,  without  prejudice. 

Waeren  and  Edmunds,  for  appellants.  Williams  and 
Lawrence,  for  appellees. 

Caton,  J.  The  first  question  which  properly  arises  in 
this  case  is  that  of  jurisdiction.  The  bill  is  filed  for  the 
purpose  of  setting  aside  certain  deeds  held  by  the  defend- 
ants which  it  IS  alleged  were  fraudulently  obtained,  and 
which  remain  as  a  cloud  upon  the  complainants'  title.  It 
is  objected  that  the  defendants  are  m  possession,  which  en- 
ables the  plaintiffs  to  bring  ejectment,  and  thus  contest  the 
fraudulent  deeds  in  a  court  of  law,  and  that  hence  a  court 
of  equity  will  not  assume  jurisdiction  to  try  the  validity  of 
those  deeds  and  set  them  aside.  In  support  of  this  position 
the  case  of  The  Insurance  Co.  v.  Buckmaster,  13  111.  201,  is 
relied  upon.  In  that  case  this  court  held  that  a  bill  would 
not  be  entertained  for  the  purpose  of  setting  aside  a  con- 
veyance which  was  a  cloud   upon   the  title   of   the   real 

owner,  where  the  latter  was  in  a  position  to  bring 
[*153]  *an  action  at  law  to  try  the  sufficiency  of  the  title 

sought  to  be  set  aside.  We  are  still  of  opinion  that 
the  decision  in  that  case  was  correct,  where  the  question  of 
jurisdiction  depends  upon  the  fact  alone,  of  an  outstanding 
title  which  is  complained  of  as  a  cloud  upon  the  complain- 
ants' title.  Where  the  simple  question  is  as  to  which  is  the 
better  legal  title,  the  party  should  go  to  a  court  of  law  if  he 
is  in  a  position  to  bring  both  titles  before  that  tribunal.  In 
the  case  referred  to  the  complainants  claimed  title,  first, 
under  a  decree  foreclosing  a  mortgage,  and  second,  under 
certain  tax  titles,  and  the  defendant  claimed  under  a  title 
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acquired  at  a  sheriff's  sale  upon  an  execution  at  law;  and 
the  question  sought  to  be  raised  was,  which  was  the  better 
legal  title ;  and  as  the  complainants  had  it  in  their  power  to 
bring  an  action  at  law  which  would  compel  the  defendant 
in  that  action  to  set  up  Buckmaster's  title,  it  was  held  they  ' 
should  be  compelled  to  do  so,  and  should  not  be  allowed,  in 
the  first  instance,  to  bring  a  suit  in  equity  to  try  its  validity. 
There  was  no  question  of  fraud  in  the  case,  nor  other  cir- 
cumstances rendering  it  proper  to  resort  to  chancery  in  the 
first  instance.  Here,  however,  the  case  is  very  different. 
The  very  gist  of  the  complaint  is  that  the  title  under  which 
the  defendants  claim  was  obtained  by  fraud,  and  if  the 
fraud  can  not  be  established  the  defendants'  title  must  pre- 
vail. While  a  court  of  equity  will  not  take  jurisdiction  of 
every  case  of  fraud  which  may  be  presented,  yet  there  are 
few  questions  over  which  its  jurisdiction  is  more  universal, 
and  especially  so  when  it  relates  to  the  transfer  of  real 
estate.  The  books  are  full  of  cases  presented  in  every  con- 
ceivable form  in  which  courts  of  equity  have  assumed  juris- 
diction and  set  aside  conveyances  fraudulently  obtained. 
Perhaps  in  no  form  has  the  question  more  frequently  arisen 
and  been  decided  than  upon  applications  to  set  aside  con- 
veyances fraudulently  obtained,  and  which  created  a  suspi- 
cion of  the  validity  of  the  title  of  the  real  owner.  Briggs 
V.  French,  1  Sumn.  504,  was  a  case  of  that  kind,  and  in 
answer  to  the  objection  to  the  want'  of  jurisdiction,  Story, 
J.,  said,  "bat  a  court  of  equity  has  a  clear  concurrent  juris- 
diction with  courts  of  law  in  cases  of  fraud."  And  in  the 
case  of  Massie  v.  Watts,  6  Cranch,  158,  where  the  object  of 
the  suit  was  to  prevent  the  defendant  from  making  a  fraud- 
ulent conveyance  of  land  lying  in  another  state,  Marshall, 
C.  J.,  said :  "  This  court  is  of  opinion  that  in  a  case  of  fraud, 
of  trust  or  of  contract,  the  jurisdiction  of  a  court  of  equity 
is  sustainable  wherever  the  person  be  found,  although  lands 
not  within  the  jurisdiction  of  the  court  may  be  affected  by 
the  decree."  The  power  of  the  court  to  set  aside 
conveyances  or  other  documents  *which,  while  out-  [*154] 
standing,  endanger  or  threaten  the  rights  of  others, 
was  extensively  examined  in  the  case  of  Hamilton  v.  Oum- 
mings,  1  John.  C.  R.  553,  by  Chancellor  Kent,  who  thus 
Vol.  XV— 12  177 


154:  Kennedy  v.  I^^orthup.  [Dec, 

concludes  his  researches :  "  Perhaps  the  cases  may  all  be 
reconciled  on  the  general  principle  that  the  exercise  of  this 
power  is  to  be  regulated  by  sound  discretion,  as  the  circum- 
stances of  the  individual  case  may  dictate."  It  may  be 
well  here  to  remark  that  the  jurisdiction  of  a  court  of 
equity  is  not  bounded  by  a  fixed  and  arbitrary  line,  up  to 
which  the  court  must  go  Avhenever  called  upon,  and  beyond 
which  it  can  never  proceed.  Cases  are  constantly  arising 
in  which  the  court  may  refuse  to  act,  and  yet  in  deciding 
which  it  would  not  usurp  a  power  not  legally  possessed. 
Cases  of  fraud  even  may  frequently  arise  of  which  it  may, 
in  the  exercise  of  a  sound  discretion,  refuse  to  take  jurisdic- 
tion, and  yet  the  cases  are  very  rare  indeed  where  it  may 
not,  if  it  choose,  interpose  and  set  aside  the  fraudulent  act. 
The  soundness  of  Chancellor  Kent's  suggestion  on  this  sub- 
ject can  not  at  this  day  be  well  questioned,  and  it  is  the 
undoubted  duty  as  well  as  right  of  a  court  of  equity  to  de- 
termine from  the  circumstances  of  the  case,  as  bearing  upon 
the  rights  of  the  respective  parties,  whether  it  is  proper  for 
the  court  to  assume  jurisdiction  or  not. 

In  the  case  before  us  we  think  the  complainant  has  a 
right  to  have  the  defendants'  title  set  aside  if,  as  is  alleged, 
it  was  acquired  with  a  full  knowledge  of  the  complainants' 
title,  and  with  the  fraudulent  purpose  of  supplanting  and 
defeating  it;  although  it  may  be  true  that  the  fraud,  if 
proved,  might  defeat  'that  title  in  a  court  of  law,  yet  the 
courts  of  equity  have  ever  claimed  to  possess  superior  facil- 
ities for  investigating  such  questions  to  the  courts  of  law, 
and  certainly  the  relief  which  they  can  give  is,  in  many 
cases,  more  satisfactory.  When  the  fraud  is  once  estab- 
lished they  can  cut  up  the  fraudulent  conveyance  or  con- 
tract by  the  very  roots,  and  leave  the  party  in  as  secure  a 
position  as  if  it  had  never  existed.  This,  especially  as  to 
conveyances  of  land,  can  only  be  done  indirectly,  and  after 
repeated  trials,  by  the  courts  of  common  law. 

There  is  another  question  in  this  case  which  requires  con- 
sideration, and  upon  which  I  have  not  arrived  at  a  con- 
clusion without  hesitation  and  doubt.  The  complainant 
claims  title  under  a  deed  from  the  patentee  to  Stewart, 
which  was  executed  in  1818,  but  which  was  not  recorded 
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till  1850.  After  the  execution  of  that  deed,  and  before  it 
Tvas  recorded,  Weiant,  the  patentee,  died,  and  his  heirs 
executed  the  conveyance  of  the  premises  to  Northup,  and 
which  was  recorded  before  the  deed  from  the  pat- 
entee to  Stewart  was  placed  on  record.  Under  *this  [*155] 
deed  from  the  heirs  of  the  first  grantor  to  ISTorthup, 
the  defendant  claims  title ;  and  the  question  is,  which  of 
these  deeds  shall  prevail.  This  depends  upon  the  construc- 
tion to  be  given  to  our  recording  laws.  The  statute  pro- 
vides as  follows :  "  All  deeds,  mortgages  and  other  instru- 
ments of  writing  which  are  required  to  be  recorded  shall 
take  effect  and  be  in  force  from  and  after  the  time  of  filing 
the  same  for  record,  and  not  before,  as  to  all  creditors  and 
subsequent  purchasers  without  notice ;  and  all  such  deeds 
and  title  papers  shall  be  adjudged  void  as  to  all  such  cred- 
itors and  subsequent  purchasers  without  notice  until  the 
same  shall  be  filed  for  record."  Purchasers  from  whom, 
and  whose  creditors,  are  here  meant?  The  complainant 
contends  that  only  purchasers  or  creditors  of  the  grantor  of 
the  unrecorded  deed  are  meant ;  and  in  support  of  his  posi- 
tion he  cites  several  decisions  from  Kentucky.  The  first  is 
that  of  Rolls  V.  Graham,  4:  Mon.  120,  where  the  court  held, 
under  a  statute  almost  precisely  like  ours,  that  an  unrecorded 
deed  should  take  precedence  of  a  recorded  conveyance  from 
the  devisee  of  the  grantor  in  the  unrecorded  deed.  They 
put  it  upon  the  ground  that  the  statute  only  makes  void 
unrecorded  deeds  as  to  subsequent  purchasers  from  the 
same  grantor,  and  not  from  his  heirs  or  devisees.  Again, 
in  the  case  of  Hancock  v.  Beverly,  6  B.  Monroe,  531,  the 
same  construction  was  given  to  the  statute,  and  applied  to 
a  deed  from  the  heir  of  the  grantor  in  the  unrecorded  deed. 
In  this  case  the  court  concede  that  the  question,  as  an  orig- 
inal one,  is  doubtful,  and  place  their  decision  upon  the 
authority  in  4  Monroe. 

A  different  construction  was,  however,  given  to  a  similar 
statute  in  Tennessee  in  the  case  of  McOulloch  v.  Eudaly,  3 
Yerger,  346.  The  reason  assigned  for  that  decision,  how- 
ever, can  not  certainly  be  sustained,  for  they  place  it  upon 
the  ground  that  the  fee  remained  in  the  grantor  in  the  first 
deed  till  that  should  be  recorded,  which  not  having  been 
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done,  the  legal  title  descended  to  the  heir.  ITow  it  is 
everywhere  else  decided  that  the  legal  title  does  pass  by  the 
deed  alone,  although  it  may  never  be  recorded,  while,  by 
force  of  the  recording  laws,  that  deed  may  be  postponed  in 
favor  of  a  subsequent  one  to  a  hona  fide  purchaser,  which 
is  recorded. 

In  the  case  of  Powers  v.  MoFarren,  2  Serg.  &  Eaw.  M,  the 
supreme  court  of  Pennsylvania  held,  under  a  statute  like  oars, 
that  a  deed  from  the  heir  should  prevail  over  the  unrecorded 
deed  from  the  ancestor,  and  they  place  it  upon  the  broad 
ground  that  the  expression  "  subsequent  purchasers  "  means 
subsequent  purchasers  from  the  heir  as  well  as  from  the 
original  grantor  himself.  After  much  reflection,  I 
[*156]  am  satisfied  that  this  is  the  *true  and  proper  con- 
struction of  the  statute.  It  meets  the  objects  de- 
signed to  be  accomplished  by  the  law,  and  is  within  the 
reason  which  gave  rise  to  the  enactment.  It  was  the  object 
of  the  legislature  to  make  potent  the  titles  to  real  estate, 
that  purchasers  might  know  what  title  they  were  acquiring. 
"Where  a  deed  is  not  recorded,  the  title  is  apparently  still 
in  the  grantor,  and  the  law  authorizes  purchasers  who  are 
ignorant  of  the  conveyance  to  deal  with  him  as  the  real 
owner.  In  case  of  his  death,  the  heir  becomes  the  apparent 
owner  of  the  legal  title ;  and  it  is  equally  important  and 
equally  as  just  that  the  public  may  be  allowed  to  deal  with 
him  as  with  the  original  grantor,  if  Hving.  This,  it  is  true, 
can  not  with  propriety  be  always  permitted  without  cutting 
off  devisees,  and  perhaps  creditors.  A  will  may  be  valid 
and  convey  the  legal  title  to  the  devisee,  although  it  may 
not  be  probated  and  recorded,  or  even  known  to  exist  for  a 
long  time,  but  when  discovered  the  devisee  may  assert  his 
legal  title  under  it  to  the  exclusion  of  the  grantee  of  the 
heir  who  was  the  apparent  legal  owner,  and  so  may  credit- 
ors assert  their  claims  within  a  certain  time,  and  whoever 
purchases  of  the  heir  must  take  his  conveyance  subject  to 
be  thus  defeated.  This  is  no  doubt  an  evil  which,  were  it 
practicable  and  compatible  with  justice,  it  would  be  desir- 
able to  remedy.  But  because  the  statute  could  not  be  framed 
or  can  not  be  so  construed  as  to  meet  every  contingency,  it 
is  no  reason  why  it  may  not  accomplish  the  object  of  its 
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enactment  as  far  as  that  may  be  justly  done.  There  is  as 
much  justice  in  protecting  the  purchaser  from  the  heir  as 
from  the  ancestor ;  and  because  this  may  not  be  done  in 
every  case,  it  is  no  reason  why  it  shall  not  in  any.  It  is 
true  that  neither  the  heir  nor  devisee  could  hold  the  title 
against  the  unrecorded  deed,  nor  could  the  grantee  in  a 
voluntary  deed.  And  yet  the  grantee  in  a  subsequent  con- 
veyance may  hold  the  title,  if  he  purchases  in  good  faith 
and  for  a  valuable  consideration,  and  his  deed  is  first  re- 
corded ;  so  that  the  fact  that  the  apparent  legal  owner  may 
not  hold  against  the  unrecorded  deed  does  not  prove  that 
he  may  not  convey  to  another  who  may  hold  against  such 
deed.  A  hona  fide  grantee  from  a  fraudulent  purchaser 
may  acquire  a  good  title,  as  well  as  a  'bona  fide  grantee  from 
a  fraudulent  purchaser.  "When  the  title  once  vests  in  or 
passes  through  meritorious  hands,  it  becomes  purified,  and 
is  as  valid  and  effectual  as  if  it  had  never  been  exception- 
able. Although  the  heir  himself  might  not  prevail  against 
this  unrecorded  deed,  it  does  not  follow  that  he  may  not 
convey  to  one  who  may  prevail. 

This  construction,  too,  is  equally  within  the  literal  expres- 
sions of  the  statute.  The  expression  is  subsequent 
purchasers,  *but  it  does  not  say  purchasers  from  [*157] 
whom.  That  is  left  to  construction.  Some  word 
must  be  supphed  by  intendment  or  construction,  not  for  the 
purpose  of  extending  the  language  in  order  to  effectuate  the 
objects  of  the  law,  but  for  the  purpose  of  limiting  the  lan- 
guage so  that  it  shall  not  go  beyond  the  intent  of  the  stat- 
ute. The  language  itself  does  not  limit  the  application  to 
purchasers  from  one  person  more  than  another;  but  the 
manifest  object  of  the  law  does  limit  it  so  as  to  exclude 
from  its  protection  those  who  might  purchase  from  stran- 
gaers.  "Without  a  limitation  to  at  least  that  extent,  the  law 
would  become  simply  absurd.  ISTow,  the  question  is,  shall 
we  carry  this  restriction  so  far  as  to  exclude  all  except  pur- 
chasers from  the  first  grantor ?  To  prescribe,  the  extent  of 
the  limitation  to  be  thus  introduced  into  the  act  by  con- 
struction, we  must  look  to  the  object  of  the  act,  the  mischief 
to  be  prevented,  and  the  protection  or  relief  designed  to  be 
afforded  to  those  for  whose  benefit  the  law  was  passed. 
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We  have  already  seen  that  these  considerations  apply  as 
forcibly  to  purchasers  from  heirs  or  devisees  as  to  pur- 
chasers from  the  ancestor.  During  the  life-time  of  the 
grantor  in  an  unrecorded  deed,  the  apparent  title  is  in  him ; 
and  he  who  purchases  in  good  faith  that  apparent  title,  it 
is  conceded  on  all  hands,  is  protected  by  the  statute.  After 
the  death  of  such  original  grantor,  the  apparent  legal  title 
is  in  the  heir,  and  the  policy  of  the  law,  which  is  to  make 
potent  all  legal  titles  to  land  so  far  as  practicable,  that 
strangers  may  safely  purchase,  equally  requires  that  the  hona 
fide  purchaser  from  the  heir  should  be  protected.  By  the 
fault  of  some  one  the  land  has  been  twice  sold,  from  which 
some  one  must  suffer ;  and  is  it  not  right,  is  it  not  in  har- 
mony with  every  principle  of  law,  that  he  who  is  in  fault 
in  not  notifying  the  world  by  recording  his  deed  shall  suf- 
fer the  loss  which  has  resulted  from  such  negligence  ?  If, 
then,  we  look  at  the  objects  and  policy  of  the  law,  for  the 
purpose  of  determining  how  far  we  shall  allow  the  general 
words  of  the  law  to  have  effect,  and  how  far  we  shall  re- 
strain them,  we  can  not  find  the  warrant  for  saying  that 
they  shall  be  so  restrained  as  to  exclude  purchasers  from 
the  heir,  any  more  than  one  who  purchased  from  the  origi- 
nal grantor.  I  am  of  opinion  that  the  conveyance  from  the 
heirs,  if  hona  fide,  must  hold  the  land. 

The  decree  must  be  reversed  and  the  suit  remanded. 

Decree  reversed. 
ScATEs,  justice,  dissented. 


[*158]   *Beatty  T.  Bukke  v.  David  A.  Smith  et  al. 

Error  to  Maeoujpin, 

Chancery  practice,  —  Supplemental  bill— A  supplemental  bill  can 
not  be  filed  after  a  decree  of  dismissal  of  the  bill  to  which  it  is  a  sup- 
plement. 

Wliere  leave  was  given  by  the  court  to  file  an  amended  and  supple- 
mental bill  in  a  cause  wliich  had  been  dismissed,  and  afterwards  the 
court  on  motion  dismissed  such  amended  and  supplemental  bill: 
Held,  that  such  dismissal  was  proper. 

IMatters  wliich  occurred  prior  to  the  filing  of  the  original  bill,  and  not 
stated  therein,  should  be  brought  into  the  suit  by  amendment. 

Matters  which  have  occurred  since  the  filing  of  the  bill  should  be 
brought  in  by  supplemental  bill. 
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This  suit  was  tried  before  Woodsok,  judge,  at  May  term, 
1853,  of  the  Macoupin  circuit  court. 
The  opinion  contains  a  statement  of  the  case. 

D.  A.  Smith,  for  appellant.     J.  M.  Palmer,  for  appellees. 

Caton,  J.  The  original  bill  in  this  suit  was  filed  to  en- 
force the  specific  performance  of  an  agreement  for  the 
sale  of  land.  The  respondent  pleaded  the  statute  of  frauds, 
whereupon  the  complainant  dismissed  that  bill,  and  after- 
wards, by  leave  of  the  court,  filed  a  supplemental  bill  for  the 
purpose  of  recovering  back  purchase  money  which  he  had 
paid  upon  the  parol  agreement  for  the  purchase  of  the  land. 
One  of  the  defendants  in  the  supplemental  bill  filed  a  cross- 
bill to  the  use  of  the  complainant  in  the  supplemental  bill, 
-against  the  other  defendants.  To  this  there  was  a  demur- 
rer. Subsequently  the  complainant,  by  leave  of  the  court, 
filed  an  "  amended  and  supplemental  bill."  Finally,  a 
motion  was  made  to  dismiss  the  supplemental  bill  and 
amended  supplemental  bill,  which  motion  was  sustained  by 
the  court,  and  this  is  assigned  for  error. 

The  circuit  court,  in  the  first  instance,  mistook  the  prac 
tice  in  allowing  these  supplemental  bills  to  be  filed,  but  at  last 
decided  very  properly  in  dismissing  the  whole  proceeding. 
"When  the  original  bill  for  a  specific  performance  was  dis- 
missed, that  suit  was  ended.  There  was  no  bill  pending  to 
which  a  supplemental  bill  could  be  filed.  If  the 
party  was  entitled  to  any  *equitable  relief,  he  would  [*159] 
Tiave  sought  it  by  an  original  bill.  It  is  difficult  to 
conceive  what  object  the  complainant  had  in  fifing  a  sup- 
plemental, instead  of  an  original,  bill,  unless  it  was  the  con- 
sciousness that  a  court  of  law  was  the  proper  forum  to  grant 
the  reUef  sought  by  the  supplemental  bill,  and  a  design  to 
support  the  jurisdiction  of  a  court  of  equity,  upon  the 
ground  that  the  court,  having  the  subject-matter  before  it, 
would  go  on  and  do  complete  justice  between  the  parties. 
But  this  attempt  to  give  the  court  jurisdiction  can  be  sus- 
tained by  no  recognized  principle  of  chancery  practice. 
Even  if  the  relief  sought  was  properly  within  the  province 
of  a  court  of  equity,  it  was  not  the  proper  subject  for  a 
supplemental  bill.     If  brought  into  the  suit  at  all,  it  should 
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have  been  hy  an  amendment  to  the  original  bill.  A  supple- 
mental bill  is  proper  where  new  matter  has  arisen  since  the 
filing  of  the  original  bill ;  but  where  matter  which  existed 
at  the  time  of  the  original  bill  was  filed  is  to  be  brought 
in,  it  should  be  by  an  amendment.  The  leave  to  file  the 
supplemental  bill  was  improvidently  granted,  and  the  whole 
matter  was  properly  disposed  of  by  dismissal.  The  dis- 
missal will  not  prevent  the  complainant  from  bringing  an 
action  at  law  to  recover  back  the  purchase  money. 
The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


James  M.  Ralston  et  al.  v.  John  "Wood. 
Appeal  from  Adams. 

Order  of  probate  court — To  administrator  to  pay  over  money  to 
heir  —  Conclusive  —  Recovery  on  bond  —  Security  bound  by. — An 
order  of  a  probate  court  against  an  administrator,  ordering  him  ta 
pay  over  money  in  his  hands  to  an  hek,  is  conclusive ;  and  if  not 
complied  with,  entitles  the  person  in  whose  favor  it  is  made  to  recover 
upon  the  administrator's  bond  against  principal  and  secui'ity.  And 
the  suit  upon  the  bond  is  a  collateral  action,  founded  as  well  upon  the 
judgment  as  upon  the  bond ;  and  when  that  judgment  is  offered  ia 
evidence,  it  can  not  be  inquired  into  except  for  fraud.  The  security, 
although  not  a  party  to  the  first  proceeding,  is  bound  by  it. 

Security  —  Right  of  appeal.  — It  the  security  thinks  a  judgment  of  the 
probate  com-t  is  unjust,  an  appeal  to  the  circuit  court  is  his  proper 
remedy. 

Same —  Contribution  between  co-sureties. —  In  1847  an  order  of  the  pro- 
bate court  was  made  directing  an  administrator  to  pay  over  money 
to  the  heir ;  in  1844  the  administrator,  being  also  guardian  to  the  hen-, 

.    was  ordered,  as  guardian,  to  pay  over  another  sum  to  the  same  heir ; 

one  of  the  securities,  who  was  upon  both  bonds,  was  sued,  and  made 

to  pay  for  the  default  of  the  administrator ;  he  afterwards  sued 

[*160]  the  heirs  of  his  *co-security  for  contribution.    Held,  that  it  was 

too  late  in  the  suit  for  contribution  for  the  heirs  of  the  co- 

seciurity  to  make  an  objection ;  that  the  orders  against  the  adminis- 

Cited  :  Right  to  contribution,  26  111,  52.  Bond  in  satisfaction  of  judg- 
ment amounts  to  payment,  27  111.  438 ;  what  is  equivalent  to  payment,. 
19  ni.  211;  43  111.  376;  30  111.  58;  66  HI.  444;  when  giving  new  note 
is,  71  lU.  644.  Conclusiveness  of  judgment  or  order,  16  111,  183, 184, 189 ; 
17  HI.  388;  66  lU.  183;  as  to  sureties,  7  Bradw.  168;  11  Bradw.  508; 
15  Bradw.  577.    Improper  allowance  of  set-off,  3  Bradw.  148. 
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trator  and  the  guardian  to  pay  to  the  heir  directed  him  to  pay  the 
same  sum  in  the  different  capacities  in  which  he  acted. 
Payment  in  peoperty  or  securities — When  good. —  Where  one  per- 
son is  obligated  to  pay  money  for  the  use  of  another,  a  payment  in 
.  property  or  securities,  if  received  as  a  full  satisfaction,  is  good. 

This  cause  was  heard  before  Walkee,  judge,  at  June 
term,  1853,  of  the  Adams  circuit  court. 

This  was  a  suit  in  chancery  brought  by  the  defendant, 
Wood,  against  the  legal  representatives  of  his  co-securities 
upon  the  administration  bond  of  Daniel  G.  Whitney,  as 
administrator  of  Nathaniel  Pease,  deceased,  to  recover  con- 
tribution for  moneys  paid  by  him  as  such  security,  as  he 
insists,  to  one  of  the  heirs  of  said  deceased. 

Wood  alleges  in  his  bill  substantially  that,  on  the  21st  of 
September,  1836,  Daniel  G.  Whitney  and  Jacob  Perkins 
were,  by  the  probate  court  of  Adams  county,  Illinois,  ap- 
pointed administrators  of  said  deceased,  and  executed  a 
bond  as  such  (which  is  in  the  statutory  form)  in  the  penalty 
of  $30,000,  with  himself,  Samuel  Alexander,  Joseph  T. 
Holmes  and  Joseph  Milnor  Higbee,  as  securities  thereon ; 
that  Pease,  being  a  resident  of  said  county,  died  intestate 
in  July,  1836,  leaving  three  children,  his  sole  heirs  at  law, 
and  a  large  estate,  both  real  and  personal ;  that  Whitney 
was  the  sole  acting  administrator,  and  received  assets  of  the 
estate  of  said  deceased  to  a  large  amount,  exceeding  the 
liabilities  of  said  estate,  and  belonging  to  the  heirs  of  said 
deceased ;  that,  on  the  ITth  of  May,  184T,  he  exhibited  his 
account  in  said  probate  court  for  a  final  settlement  of  his 
said  administration ;  that  by  said  account  it  appeared  there 
was  due  and  owing  from  him  to  ISTathaniel  Pease,  Jr.,  son 
of  one  of  the  heirs  of  deceased,  on  account  of  his  distribu- 
tive share  in  said  estate,  $5,870.14;  that  said  account  was 
allowed ;  that  said  sum  was  adjudged  against  said  Whitney 
as  administrator  as  aforesaid,  and  in  favor  of  said  Pease, 
Jr.,  as  such  heir  as  aforesaid,  and  that  said  Whitney  was 
forthwith  ordered  to  pay  the  same. 

That  Whitney  having  neglected  to  pay  said  money, 
though  demanded,  said  Pease,  Jr.,  caused  a  suit  to  be  brought 
upon  said  administrator's  bond  for  his  use  against  said 
Wood  as  surety  thereon,  in  the  circuit  court  of  said  count}^, 
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to  recover  said  sum,  in  March,  1848,  and  that,  on  the  14th 
of  June,  1818,  he  recovered  a  judgment  therein  against  said 
Wood  for  the  penalty  and  $6,248.39  damages,  and  costs  of 
suit,  amounting  to  $14.50;  and  that,  on  the  9th  of  August, 
1848,  said  Wood  paid  said  Pease  $^,317. Y5  in  satisfaction  of 

said  judgment. 
[*161]  *Wood  further  alleges  that  said  Whitney  and  Per- 
kins were  both  insolvent;  that  said  Holmes  and 
Higbee  had  both  died  insolvent;  and  that  in  December, 
1836,  said  Alexander  died  intestate,  leaving  as  his  sole  heirs 
at  law  his  children  Jane  S.  Ealstpn,  wife  of  James  H.  Eals- 
ton,  Jacob  S.  Alexander,  Perry  Alexander,  Sally  Ann 
Johnston,  wife  of  Frederick  G.  Johnston,  Esther  L.  Alex- 
ander and  Mary  Elizabeth  Alexander,  and  also  valuable  real 
estate  which  descended  to  them ;  that  said  Jane  had  died, 
leaving  as  her  sole  heir  Elizabeth  Jane  Kalston,  then  and 
still  an  infant,  her  daughter  by  said  James,  and  that  she 
inherited  the  interest  of  her  mother,  subject  to  the  rights  of 
said  James,  as  husband,  in  the  estate  of  said  Samuel  Alex- 
ander. 

Said  Whitney  and  Perkins,  and  the  heirs  and  personal 
representative  of  said  Holmes,  Higbee  and  Alexander,  are 
made  defendants  to  the  bill. 

i,  j  The  bill  prays  for  contribution  from  the  defendants  ac- 
cording to  their  abihty  to  pay  out  of  property  inherited  by 
them  from  their  respective  ancestors ;  and  that  the  amount 
for  which  the  said  heirs  of  said  Alexander  be  liable,  be 
made  a  charge  upon  the  lands  inherited  by  them. 

The  record  shows  that  after  the  bill  was  filed  and  before 
hearing,  the  said  Jacob  S.  Alexander  died  intestate,  leaving 
his  brother  and  sisters  and  said  Elizabeth  Jane  Kalston  his 
sole  heirs ;  that  they  inherited  his  interest  in  the  estate  of 
said  Samuel ;  that  said  Esther  married  George  Summers,  who 
had  also  died,  and  that  said  Mary  married  Alonzo  M.  Swart- 
wout,  and  died  leaving  an  infant  child,  Alexander  C.  Swart- 
wout,  by  her  said  husband,  and  who  inherited  her  interest  in 
her  father's  estate;  said  Summers  and  Swartwouts  were 
made  defendants  to  the  suit. 

Perkins,  and  the  representatives  of  Samuel  Alexander, 
answered  the  bill. 

186 


1853.]  Ealston  v.  "Wood.  162 

The  answer  of  Alonzo  M.  Swartwout  (and  tlie  others  are 
substantially  like  it,  and  therefore  unnecessary  to  be  noticed), 
after  admitting  the  appointment  of  Whitney  as  administra- 
tor of  Pease,  his  sole  administration  of  said  estate,  and  the 
receipt  by  him  of  a  large  amount  of  assets  belonging  to  said 
estate  as  alleged  in  the  bill,  alleges,  in  substance,  that  on 
the  6th  of  May,  1837,  said  Whitney  was,  by  the  aforesaid 
probate  court,  duly  appointed  guardian  of  said  Nathaniel 
Pease,  Jr.,  one  of  the  heirs  of  his  intestate,  and  executed  a 
bond  as  such  (which  is  in  the  statutory  form)  in  the  penalty 
of  $40,000,  with  said  Wood  and  Higbee,  and  one  James  B. 
Mathews,  his  securities  therein;  that  said  Whitney  at  the 
time  of  his  said  appointment  as  guardian,  having  in  his  hand 
a  large  amount  of  funds  received  from  said  assets, 
*to  which  his  ward  was  entitled  on  account  of  his  [*162] 
distributive  share  in  said  estate,  retained  the  same 
as  such  guardian,  and  from  time  to  time  thereafter  received 
other  like  funds,  and  made  like  retainer  of  the  same ;  that 
said  Whitney,  prior  to  January,  1840,  had,  as  administra- 
tor, received  from  said  assets,  and  as  guardian  retained  for 
his  ward,  $7,646.98,  to  which  his  ward  was  entitled,  the 
same  being  the  one-third  of  what  he  had  received  from  said 
assets  over  and  above  paying  the  debts  of  said  estate  and 
the  costs  of  administering,  and  had  also  as  such  guardian 
received  $1,584.61,  as  interest  on  the  money  thus  retained; 
that  on  the  1st  of  January,  1840,  there  was  a  balance  against 
him  as  guardian  in  favor  of  his  ward  of  $8,158.80,  on  ac- 
count of  the  money  thus  retained  by  him,  and  interest 
thereon;  that  on  the  30th  of  October,  1840,  said  Whitney, 
as  guardian  as  aforesaid,  for  the  purpose  of  rendering  an  ac- 
count to  said  probate  court  of  his  guardianship,  filed  an 
account  in  said  court,  showing  the  amount  received  and 
paid  out  by  him  as  such  guardian  prior  to  January  1,  1840, 
from  which  it  appeared  there  was  a  balance  against  him  of 
the  sum  last  above  named,  and  that  said  account  was  duly 
approved  and  allowed  by  said  court;  that  said  Whitney 
had,  prior  to  January,  1840,  fully  administered  said  estate 
and  paid  off  all  the  debts  of  the  same  and  the  costs  of 
administration,  and  had  also  paid  the  other  heirs  of  his  in- 
testate their  distributive  share  in  the  assets  of  said  estate ; 
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that  at  the  time  he  was  appointed  administrator  as  aforesaid, 
he  was  solvent  and  well  able  to  pay  all  of  his  liabilities,  and 
so  continued  until  long  after  the  filing  of  said  guardian 
account. 

Said  answer  further  alleges  that  said  Pease,  Jr.,  had  ar- 
rived at  full  age  on  the  10th  of  January,  1814,  and  that  on 
the  26th  of  October,  1811,  said  Whitney,  for  the  purpose  of 
making  a  final  settlement  of  his  guardianship,  filed  another 
account  as  such  guardian,  in  said  probate  court,  having  been 
previously  ordered  and  cited  by  said  court,  on  the  petition 
of  said  Pease,  to  make  a  final  settlement  as  such  guardian, 
whereby  it  appeared  he,  as  guardian,  was  then  indebted  to 
his  ward  $6,915.71.  That  said  account  embraced  the  same 
moneys  specified  in  the  account  first  above  mentioned,  and  all 
of  the  distributive  share  of  the  said  Pease  in  the  assets  belong- 
ing to  the  estate  of  his  father,  the  same  having  been  retained 
by  said  Whitney  as  guardian  as  aforesaid;  and  that  the 
same  was,  on  the  same  day  last  above  named,  duly  approved 
and  allowed  by  said  court ;  that  said  Whitney  was  then,  at 
the  instance  of  said  Pease,  ordered  by  said  court  forthwith 
to  pay  the  said  sum  last  above  named,  to  said  Pease,  he  and 
the  said  Whitney  being  then  present.     That  said  order  was 

for  the  balance  appearing  from  said  account  to 
[*163]  *be  due  from  said  Whitney  as  guardian,  to  his  said 

ward,  and  embraced  all  for  which  said  Whitney  was 
liable  to  said  Pease,  on  any  account  whatever,  and  that  the 
same  still  remains  in  full  force. 

Said  answer  denies  that  Whitney  was  indebted  to  Pease 
in  any  sum  whatever,  as  administrator,  on  the  lYth  of  May, 
181Y,  or  that  he  then  had  any  assets  in  his  hands  as  such 
administrator,  to  which  said  Pease  was  entitled,  and  charges 
that  he  had  then  fully  administered  said  estate ;  that  the 
money  specified  in  said  order  of  the  lYth  of  May,  1817,  had 
been  retained  by  him  as  guardian  as  aforesaid,  and  was 
embraced  in  said  order  of  26th  of  October,  1811.  That  in 
pursuance  of  a  fraudulent  agreement  between  him  and  said 
Wood,  with  the  intent  to  defraud  the  representatives  of  said 
Samuel  Alexander,  the  said  Whitney,  Higbee  and  Mathews 
being  then  insolvent,  and  with  the  knowledge  and  consent 
of  said  Pease,  he  fraudulently,  and  with  the  intent  afore- 
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said,  filed  said  account  as  administrator,  on  said  17th.  of 
May,  184Y,  and  omitted  therein  to  credit  himself  with  the 
moneys  retained  by  him  as  guardian  as  aforesaid,  on  ac- 
count whereof  only  said  pretended  balance  of  $5,870,14 
was  made  to  appear  against  him,  and  that  in  like  manner, 
and  with  the  like  intent,  he  omitted  to  seek  or  ask  for  any 
credit  on  account  of  such  retaining,  but  permitted,  without 
objection,  said  order  of  ITth  of  May,  1817,  to  be  made 
against  him. 

Said  answer  further  charges  that  said  last-mentioned  ac- 
count and  order,  and  all  of  the  orders  and  proceedings  of 
said  court  upon  said  account,  are  fraudulent  and  void  as  to 
the  representatives  of  said  Samuel  Alexander. 

Said  answer  further  charges  that  said  Wood  fraudulently, 
and  with  the  intent  to  defraud  the  representatives  of  said 
■  Samuel  Alexander,  in  the  said  suit  against  him,  upon  said 
administration  bond,  omitted  and  failed  to  properly  set  up 
and  insist  upon  the  aforesaid  retainer,  by  said  Whitney  as 
guardian,  the  said  order  of  said  26th  of  October,  1811,  or 
the  invalidity  of  said  order  of  the  17th  of  May,  1817,  but 
permitted  said  judgment  to  be  recovered  against  him  and 
acquiesced  in  the  same.  And  that  said  judgment  is  fraud- 
ulent and  void  as  against  the  representatives  of  said  Alex- 
ander. 

Said  answer  denies  any  knowledge  as  to  payment  of  said 
judgment  by  Wood,  but  charges,  if  the  same  was  paid  by 
him,  that  such  payment  was  fraudulent  as  to  the  represent- 
atives of  Alexander. 

Said  answer  also  denies  that  the  estate  of  Holmes  was 
insolvent,  but  admits  that  Alexander  died  intestate, 
leaving  the  *heirs  in  said  bill  named,  and  valuable  [*161] 
real  estate  which  descended  to  them. 

Eeplications  were  filed  to  all  of  the  answers. 

At  the  hearing  the  certificate  of  evidence  shows  that 
Wood  proved  the  death  of  Pease,  intestate,  leaving  a  large 
estate,  and  three  heirs,  of  whom  said  Pease,  Jr.,  was  one ; 
that  Whitney  and  Perkins  were  appointed  his  administra- 
tors, and  executed  a  bond  as  such ;  the  making  by  said  pro- 
bate court  of  said  order  of  17th  of  May,  1847,  and  the  ren- 
dering of  the  judgment  against  him,  all  as  alleged  in  the 
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bill ;  that  he  paid  said  judgment  principally  by  notes  and 
a  mortgage  payable  in  future,  with  interest ;  that  the  heirs 
of  Holmes  inherited  only  $125  frc^m  him;  that  Perkins  was 
insolvent,  as  also  the  estate  of  Higbee ;  that  Whitney  had 
been  insolvent  since  1845,  during  which  year  and  the  two 
or  three  succeeding,  judgments  were  entered  in  the  afore- 
said circuit  court  against  him,  amounting  to  from  $50,000 
to  $100,000,  and  that  Alexander  died  leaving  the  heirs 
named  in  the  bill  and  valuable  real  estate  which  descended 
to  them.  Said  certificate  also  shows  that  the  defendants 
proved  the  appointment  of  Whitney  as  guardian,  his  exe- 
cuting bond  as  such,  the  filing  of  the  accounts  mentioned 
in  the  answer  of  Swartwout  by  him  as  guardian,  the  peti- 
tion of  Pease  for  a  citation  against  him  to  make  a  final  set- 
tlement as  such  guardian,  the  order  of  said  probate  court 
thereon  requiring  him  to  make  such  settlement,  the  issuing 
and  service  of  a  citation  thereon,  and  the  making  of  said 
order  of  26th  of  October,  1841;  aU  as  mentioned  in  said 
answer.  Said  certificate  also  shows  the  following  parol 
proof :  ISTathanie],  Pease  swore  that  he  was  a  son  and  one 
of  the  heirs  of  ISTathaniel  Pease,  on  whose  estate  Whitney 
was  administrator ;  that  Whitney  was  appointed  his  guard- 
ian by  the  probate  court  of  said  county.  May  6,  183Y;  that 
said  Wood  and  the  aforesaid  Higbee  and  Mathews  were  the 
securities  upon  said  guardian's  bond;  that  he  became 
twenty-one  years  of  age  January  10, 1844;  that  on  the  26th 
of  October,  1844,  Whitney  was  indebted  to  him,  as  his 
guardian,  $6,915. Y4;  that  he  procured  said  order  of  that 
date ;  that  the  amount  filed  by  Whitney  as  guardian,  on 
that  day,  embraced  all  of  his  distributive  share  in  the 
personal  estate  of  his  father;  that  after  Whitney  was  ap- 
pointed his  guardian,  and  previous  to  said  26th  of  Octo- 
ber, 1844,  said  Whitney  paid  to  him  and  for  him,  divers 
sums  of  money,  as  his  guardian ;  that  he  always  understood 
from  Whitney,  that  as  he  received  money  from  the  estate 
of  his  father  not  needed  for  the  payment  of  debts  and 
claims  against  the  estate,  he  retained  his  share  thereof  as 

his  guardian;  that  said  $6,915.74  was  all  that  Whit- 
[*165]  ney  owed  or  *was  indebted  to  him  on  said  26th  of 

October,  1844,  upon  any  and  every  account  and  in 

190 


1S53.]  Ealston  v.  "Wood.  165 

any  cai^acity  or  character;  that  on  the  lYth  of  May,  1847, 
the  said  Whitney  was  not,  as  administrator  of  the  estate  of 
his  father,  indebted  to  him  in  any  sum  whatever,  that  he 
knew  of ;  and  that  all  the  money  embraced  in  the  order  of 
said  com't  of  probate  in  his  favor  and  against  said  Whitney, 
as  administrator  of  the  estate  of  his  father,  made  on  the  17th 
of  May,  1847,  was  embraced  in  the  said  order  of  said  court 
of  the  2Gth  of  October,  1844,  and  was  a  part  and  parcel  of 
the  same  money  specified  therein,  and  of  the  interest  which 
had  accrued  on  the  same. 

John  Wheeler  swore  that  he  married  Rebecca  Pease,  a 
daughter,  and  one  of  the  heirs  at  law,  of-]N"athaniel  Pease, 
said  Whitney's  intestate,  in  December,  1837;  that  from  soon 
after  said  marriage  till  1849,  he  was  well  acquainted  with 
said  Whitney ;  that  Whitney  left  the  state  at  the  period 
last  named;  that  in  the  spring  of  1838,  Whitney  paid  him 
some  money  on  the  distributive  share  of  his  wife  in  the  per- 
sonal estate  of  her  father ;  that  at  that  time  Whitney  in- 
quired of  him  if  he  then  wanted  all  of  the  distributive 
share  of  his  wife  in  said  estate,  and  added,  that  if  he  did 
not,  but  would  let  said  distributive  share  remain  in  his 
hands,  he  would  pay  him  interest  upon  it  at  the  rate  of 
twelve  per  cent,  per  annum,  which  was  the  usual  interest  at 
that  time,  and  portions  of  the  principal  from  time  to  time, 
as  he  should  want  it ;  that  it  was  then  agreed  between  him 
and  Whitney,  that  the  distributive  share  of  his  wife  in  said 
estate,  excepting  what  was  then  and  had  previously  been 
paid,  should  remain  in  Whitney's  hands,  and  that  Whitney 
should  pay  him  interest  thereon  at  the  rate  of  twelve  per 
cent,  per  annum,  and  portions  of  the  principal  as  he  should 
call  on  him  therefor ;  that  he  let  the  unpaid  portion  of  said 
distributive  share  remain  in  said  Whitney's  hands,  under 
said  agreement ;  that  Whitney  from  time  to  time  thereafter 
paid  him  upon  it  divers  sums  of  money  as  he  called  on  him 
for  that  purpose ;  that  his  w'if e's  share  in  said  estate  amounted 
to  rising  $8,000;  that  in  1842  he  had  a  final  settlement  with 
Whitney,  for  the  first  time,  in  relation  to  said  distributive 
share,  Avhen  Whitney  was  indebted  to  him  therefor,  includ- 
ing principal  and  interest,  about  $4,000,  for  which  he  took 
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tlie  notes  of  said  Whitney;  that  in  18M  said  notes  remain- 
ing unpaid,  were  secured  by  Whitney  by  a  mortgage  upon 
real  estate,  out  of  which  the  same  have  since  been  collected ; 
that  at  the  ,time  he  made  said  ao^reement  with  Whitney  he 

CD  t/ 

considered  him  good,  and  that  by  making  said  agreement 
he  released  him  from  payment  of  his  wife's  distributive 
share  in  the  estate  of  her  father,  as  administrator, 
[*166]  *and  his  securities  on  his  adminstration  bond  from 
any  liability  on  account  thereof ;  that  at  the  time  he 
first  became  acquainted  with  said  Whitney,  he,  said  Whitney^ 
was  possessed  of  a  large  amount  of  property  and  doing  an 
apparently  prosperous  business,  and  so  continued  until  some 
time  after  he  made  said  final  settlement  with  him ;  that  from 
the  time  he  first  became  acquainted  with  Whitney  until 
shortly  before  his,  said  Whitney's,  failure,  his  business  and 
property  continued  to  increase ;  that  during  the  years  1839 
and  1840  said  Whitney  was  possessed  of  property  worth 
$40,000  to  $60,000 ;  that  said  Whitney's  credit  was  perfectly 
good  until  after  1842,  and  that  he  failed  in  the  summer  of 
1844. 

Hiram  Eogers  swore  that  he  married  Mary  P.  Pease,  a 
daughter,  and  one  of  the  heirs  at  law,  of  said  Whitney's  in- 
testate, in  December,  1836;  that  the  distributive  share  of 
his  wife  in  the  estate  of  her  father  amounted  to  rising 
$8,000 ;  that  after  said  marriage,  Whitney  from  time  to  time 
paid  him  divers  sums  of  money  upon  said  distributive  share ; 
that  in  1839  he  had  a  final  settlement  with  Whitney  as  ad- 
ministrator of  said  estate,  when  Whitney  paid  him  the  dis- 
tributive share  of  his  wife  therein  in  full,  and  also  delivered 
to  him,  for  the  use  and  benefit  of  the  heirs  of  said  deceased, 
the  uncollected  claims  and  demands  in  favor  of  said  estate, 
the  most  of  which,  however,  were  not  of  any  account,  but 
were  uncollectible,  and  that  the  distributive  share  of  his 
wife  in  said  estate,  of  which  he  has  spoken  as  such,  was  ex- 
clusive of  said  claims  and  dernands  so  delivered  by  saLi 
Whitney  to  him  as  above  stated, 

Ebenezer  Moore  swore  that  he  was  well  acquainted  with 
Whitney  from  1836  till  1849;  that  in  1839  and  1840,  Whit- 
ney was  doing  a  large  business,  handled  a  good  deal  of 
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money,  and  was  possessed  of  property  worth  from  $40,000 
to  $60,000,  and  that  said  Whitney's  credit  was  always  good 
until  after  1842. 

On  cross-examination  by  Wood,  he  swore  that  in  1836, 
when  he  first  became  acquainted  with  Whitney,  he  was  esti- 
mated to  be  worth  about  $10,000 ;  that  he  was  then  doing 
a  smaller  business  than  afterwards;  that  his  business  was 
much  increased  after  being  appointed  administrator  of  said 
Pease,  and  that  in  about  1838,  he  built  a  dwelling-house, 
Avhich,  with  the  furniture,  cost,  as  witness  supposed,  some 
$16,000. 

Henry  Koot,  George  M.  Brown  and  Samuel  Holmes  swore, 
the  first  two,  that  they  became  well  acquainted  with  Whit- 
ney in  1839,  and  the  last,  that  he  became  well  acquainted 
with  him  in  1834  or  1835,  and  all,  that  they  continued  to  be 
well  acquainted  with  him  till  1849 ;  that  in  1839  and 
1840,  he  was  *doing  a  large  and  apparently  prosper-  [*167] 
ous  business,  handled  a  good  deal  of  money,  was 
possessed  of  property  worth,  in  the  opinion  of  the  first  two, 
from  $40,000  to  $60,000,  and  of  the  last  from  $50,000  to 
$75,000,  and  all  swear  that  his  credit  was  good  until  after 
1842. 

It  is  admitted  as  a  part  of  the  evidence  below  that  Whit- 
ney was  the  sole  acting  administrator  of  the  estate  of  said 
!N"athaniel  Pease,  deceased,  and,  as  such,  attended  exclu- 
sively to  the  receipt,  collection  and  disbursements  of  the 
assets  of  said  estate,  and  that  Perkins  never  received  any 
of  said  assets;  that  Wood,  on  the  2d  of  October,  1844,  took 
a  mortgage  from  Whitne}'"  to  indemnify  him  against  liabil- 
ity as  security  upon  said  guardian's  bond,  but  that  the  same 
was  entirely  unavailing  on  account  of  previous  incumbrances 
upon  the  property  mortgaged. 

It  is  further  admitted  as  a  part  of  the  evidence  below 
that  shortly  before  said  order  of  the  probate  court  of  1847, 
said  Pease  requested  Whitney  to  file  his  account  as  admin- 
istrator, and  make  a  final  settlement ;  that  Whitney  pro- 
ceeded so  to  do ;  and  that  after  the  filing  of  the  account 
filed  by  him  on  the  17th  of  May,  1847,  said  order  was  made 
on  the  motion  of  the  attorney  for  said  Pease. 

On  the  30th  of  June,  1853,  the  court  below  decreed  that 
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the  heirs  of  Holmes  pay  to  Wood  $12,500,  and  that  said 
James  H,  Ealston,  Elizabeth  Ralston,  Perry  Alexander, 
Sally  Ann  Johnston  and  Frederick  G.  Johnston,  her  hus- 
band, Esther  L.  Summers,  Alonzo  M.  Swartwout,  and  Alex- 
ander C.  Swartwout,  pay  said  Wood,  on  or  before  the  1st 
of  ITovember,  1853,  $3,912.87,  the  same  being  one-half  the 
amount  paid  by  Wood  to  Pease,  with  interest  thereon  after 
deducting  said  $125,  and  in  default  of  such  payment  that 
certain  real  estate  held  by  said  representatives  of  said  Alex- 
ander, by  descent  from  him  as  tenants  in  common,  remaining 
unsold  and  not  partitioned,  be  sold  by  a  special  commis- 
sioner appointed  for  that  purpose,  to  satisfy  the  same.  It 
was,  hoAvever,  provided  by  said  decree  that  the  same  should 
not  be  held  as  a  decree  in  personam,  against  said  represent- 
atives of  said  Alexander,  or  binding  upon  them,  jointly  or 
severally,  further  than  relates  to  their  joint  and  several 
estate  and  interest  in  the  lands  decreed  to  be  sold. 

It  was  further  decreed  that  in  case  the  lands  ordered  to 
be  sold  should  not  bring  sufficient  to  pay  said  $3,912.87,  and 
interest  thereon  and  costs,  and  that  fact  appearing  to  the 
court,  the  court  should  direct  the  sale  of  such  other  real 
estate  described  in  the  bill  as  should  appear  came  to  said 

heirs  of  Alexander  by  descent  from  him. 
[*168]  *The  court  further  decreed  that  Whitney  pay  to 
Wood  the  one-half  of  the  amount  paid  by  him  to 
Pease,  with  interest,  and  that  the  heirs  of  Alexander  have 
leave,  upon  payment  to  Wood,  to  move  for  a  decree  against 
Whitney  for  the  amount  paid  by  them.  'No  decree  against 
Perkins  or  the  representatives  of  Higbee. 

The  defendants,  James  H.  Ralston,  Perry  Alexander, 
Frederick  G.  Johnston  and  Sally  Ann  Johnston,  his  wife, 
Esther  L.  Summers  and  Alonzo  M.  Swartwout,  brought  the 
case  to  this  court  by  appeal. 

Several  errors  are  assigned,  but  the  main  question  in  the 
case  is,  whether  or  not  the  securities  on  the  administration 
bond  of  Whitney  were  liable  to  pay  the  distributive  share 
of  his  ward  in  the  estate  of  his  intestate. 

Wheat  and  Geovee,  for  appellants.  Williams  and  Law- 
rence, and  Browning  and  Bushnell.  for  appellee. 
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Caton,  J.  In  September,  1836,  Whitney  was  r.ppointed 
administrator  of  the  estate  of  Pease,  and  gave  a  bond  as 
such  administrator  in  the  penalty  of  $30,000,  with  the  com- 
plainant. Wood,  and  Alexander,  the  ancestor  of  the  defend- 
ants, and  two  others,  who  are  insolvent,  as  his  sureties.  In 
May,  1847,  Whitney  exhibited  his  administration  account 
to  the  probate  court,  from  which  it  appeared  there  was  due 
and  owing  from  him  as  administrator  to  JSTathaniel  Pease, 
Jr.,  one  of  the  heirs  of  the  intestate,  $5,870.14,  which  sum 
the  administrator  was  adjudged  to  pay  to  Pease  as  heir. 
Whitney  having  neglected  to  pay  the  money,  Pease  insti- 
tuted a  suit  upon  the  administration  bond,  against  Wood  as 
surety,  and  in  June,  1848,  recovered  a  judgment  against 
Wood  for  $6,248.39  damages  and  costs.  This  judgment 
Wood  paid  off,  partly  in  money  and  the  balance  by  giving 
to  Pease  his  own  notes,  secured  by  mortgages  on  real  estate, 
upon  which  payment  Pease  entered  satisfaction  of  the  judg- 
ment. 

In  May,  1837,  Whitney  was  also  appointed  guardian  of 
Nathaniel  Pease,  Jr.,  and  as  such  executed  his  bond  in  the 
usual  form,  in  the  penalty  of  $40,000,  with  Wood  and  two 
others  as  sureties.    - 

In  October,  1840,  Whitney  rendered  an  account  of  his 
guardianship,  from  which  it  appeared  that  there  was  then  a 
balance  against  him,  and  in  favor  of  his  ward,  of  $8,158.80 
of  the  moneys  which  he  had  received  as  adminis- 
trator, after  the  payment  *of  all  debts  against  the  [*169] 
estate.  The  ward  attained  his  majority  in  January, 
1844,  after  which  he  cited  the  guardian  before  the  probate 
court,  who,  in  obedience  to  such  citation,  appeared  before 
said  court,  and  rendered  an  account  of  his  guardianship. 
The  court  then  found  and  adjudged  the  guardian  to  be  in- 
debted to  the  ward  in  the  sum  of  $6,915.74;  and  the  court 
adjudged  the  guardian  to  pay  that  amount  to  the  ward. 
The  order  made  against  Whitney  in  1847,  as  administrator, 
and  in  favor  of  the  heir,  and  the  order  made  against  him  in 
1844,  as  guardian,  and  in  favor  of  the  ward,  were  for  the 
same  moneys  which  had  come  to  his  hands  as  administrator, 
as  a  part  of  the  estate  of  the  intestate,  and  which  belonged 
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to  the  heir  as  a  portion  of  his  distributive  share  of  tlie  es- 
tate, after  the  payment  of  the  debts. 

This  bill  is  filed  by  Wood  against  the  heirs  of  Alexander, 
to  compel  them  to  make  contribution  for  the  amount  which 
Wood  has  paid  as  co-surety  with  Alexander  upon  the  ad- 
ministration bond.  The  heirs  resist  this  claim  for  contribu- 
tion, upon  the  ground,  first,  that,  although  the  money  was 
received  by  Whitney  as  administrator,  yet  it  was  retained 
by  him  as  guardian,  he  having  been  at  the  time  both  ad- 
ministrator and  guardian,  and  that  Wood  fraudulently 
suffered  the  judgment  to  go  against  him  upon  the  adminis- 
tration bond,  in  order  to  compel  contribution  out  of  the  es- 
tate of  Whitney,  all*"  of  his  co-sureties  upon  the  guardian 
bond  beino;  insolvent.  It  is  also  alleo^ed  that  the  order  of 
the  probate  court  made  in  18iT,  against  the  administrator, 
was  fraudulently  obtained  for  the  same  purpose.  Second, 
it  is  insisted  that  the  notes  and  mortgage  given  by  Wood 
to  Pease  in  satisfaction  of  the  judgment  did  not  amount  to 
a  payment  for  which  he  has  a  right  to  call  upon  a  co-surety 
for  contribution.  The  charge  of  fraud  is  not,  in  our  judg- 
ment, sustained  by  any  proof  in  the  record.  So  far  from 
Wood  having  been  guilty  of  a  fraud  in  procuring  the  order 
of  the  probate  court  against  the  administrator,  in  1847,  it 
does  not  appear  that  he  had  anj^thmg  to  do  with  that  pro- 
ceeding, or  knew  anything  of  it,  either  at  that  time  or 
subsequently,  till  the  institution  of  the  suit  upon  the  admin- 
istration bond.  And  so  far  as  we  may  judge  from  the  record 
of  that  suit,  it  seems  to  have  been  defended  with  energy 
and  in  good  faith.  ISTo  fraud  having  been  proved,  the  ques- 
tion must  be  determined  in  the  first  place  upon  effect  to  be 
given  to  the  judgment  of  the  probate  court,  entered  in 
1847,  against  the  administrator,  ordering  him  to  pay  over 
the  money  in  his  hands  to  the  heir.  That  that  judgment 
was  binding  and  conclusive  upon  the  administrator  himself, 

there  can  be  no  doubt,  for  he  was  a  direct  party  to 
[*170]  it,  and  was  before  the  *court  at  the  time,  and  the 

court  had  competent,  and,  indeed,  exclusive,  jurisdic- 
tion to  pronounce  that  order  or  judgment.  The  effect  of 
that  order  upon  the  sureties  of  the  administrator  must  de- 
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pend  upon  our  statute.  Section  126  of  our  statute  of  wills 
provides,  "  If  any  executor  or  administrator  shall  fail  or  re- 
fuse to  pay  over  any  moneys  or  dividends  to  any  person 
entitled  thereto,  in  pursuance  of  the  order  of  the  court  of 
probate  lawfully  made,  within  thirty  days  after  demand 
made  for  such  moneys  or  dividends,"  the  executor  or  ad- 
ministrator  may  be  attached;  "and  moreover,  such  failure 
or  refusal  on  the  part  of  such  executor  or  administrator 
shall  be  deemed  and  taken  in  law  to  amount  to  a  devastavit, 
and  an  action  upon  such  executor's  or  administrator's  bond, 
and  against  his  or  their  securities,  may  be  forthwith  insti- 
tuted and  maintained,  and  the  failure  aforesaid  to  pay  such 
moneys  or  dividend  shall  be  a  sufficient  breach  to  authorize 
a  recovery  thereon."  If  we  are  to  give  any  force  to  lan- 
guage, this  statute  certainly  makes  that  order  as  conclusive 
as^ainst  the  security  as  against  the  administrator  himself. 
That  judgment  or  order  is  made  evidence  of  a  devastavit,  if 
not  complied  with,  and  entitles  the  person  in  whose  favor 
it  is  made  to  recover  upon  the  bond  against  both  principal 
and  security.  The  suit  upon  the  bond  is  a  collateral  action, 
founded  as  well  upon  that  judgment  as  upon  the  bond 
itself,  and  when  the  judgment  is  offered  in  evidence  like 
any  other  judgment  of  a  court  of  competent  jurisdiction, 
it  can  not  be  inquired  into  by  those  affected  by  it  except  for 
fraud.  Although  "Wood  was  not  a  party  directly  to  that 
proceeding,  yet  he  was  bound  by  it,  for  the  simple  reason 
that  he  agreed  to  be  bound  by  it  when  he  entered  into  the 
bond;  for  the  law  said,  if  he  entered  into  the  bond,  he 
should  be  bound  by  it.  This  answers  every  objection  of 
hardship  or  injustice  which  might  appear  to  exist,  by  hold- 
ing him  concluded  by  a  proceeding  which  he  was  not  noti- 
fied to  defend.  By  entering  into  the  bond  he  not  only 
assumed  that  the  administrator  should  act  with  fidelity  and 
discretion  in  the  management  of  the  estate,  but  he  also  took 
the  responsibility  that  he  should  properly  defend  any  pro- 
ceeding against  him  which  might  be  instituted  in  the  pro- 
bate court.  The  administrator  might  do  or  omit  a  thousand 
acts  for  which  the  security  would  be  liable,  but  of  which 
he  might  be  entirely  ignorant,  or,  if  known,  he  might  be 
unable  to  control  in  the  least  degree.     The  hardship  in  the 
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one  case  is  no  greater  than  in  the  other.  If  he  was  not 
willing  to  take  the  responsibility  of  the  administrator's  con- 
duct and  discretion  to  that  extent,  he  should  not  have  be- 
come his  security.     While  the  security  is    bound  by  the 

judgments  of  the  probate  court  against  his  principal, 
[*1Y1]  if  he  *thinks  those  judgments  are  unjust,  he  is,  by 

the  one  hundred  and  thirty-eighth  section  of  the 
same  statute,  allowed  to  take  an  appeal  to  the  circuit  court. 
And  that  was  the  remedy  which  should  have  been  adopted 
by  the  securities  in  this  case,  if  they  thought  the  order 
against  the  administrator  was  not  warranted  by  law.  It  is 
unnecessary  to  say,  in  this  collateral  proceeding,  whether 
the  order  made  three  years  before,  directing  "Whitney  to  pay 
over  to  the  infant  this  same  money  as  guardian,  would  have 
constituted  a  good  defense  to  the  proceeding  in  1847, 
against  him  as  administrator.  That  defense  was  not  inter- 
posed, and  the  judgment  is  as  conclusive,  upon  both  the  ad- 
ministrator and  his  securities,  as  if  it  had  never  existed.  It 
was  too  late  for  Wood  to  make  it,  when  sued  upon  the  bond, 
as  the  court  then  decided,  and  it  is  too  late  now  for  the  heirs 
of  his  co-security  to  make  it,  when  they  are  sued  for  contri- 
bution. If  any  doubt  could  be  entertained  as  to  the  true 
construction  of  our  statute,  the  great  number  of  decisions 
in  other  states  upon  similar  statutes,  referred  to  upon  the 
argument,  would  settle  it  beyond  controversy.  But  the 
statute  is  too  plain  to  require  authority,  or  to  admit  of 
doubt.  The  only  remaining  question  is  whether  Wood  has 
paid  this  judgment  in  such  a  way  as  to  entitle  him  to  call 
upon  the  heirs  of  his  co-security  for  contribution  for  the 
whole  amount  of  that  judgment.  The  judgment  was  for 
$6,248.39  and  costs.  He  paid  down  in  cash  $103.25,  gave 
one  note  for  $700,  payable  in  April,  1849,  and  not^  for  the 
balance  payable  in  eleven  equal  annual  instalments,  abun- 
dantly secured  by  mortgage  upon  real  estate,  and  which 
notes  have  been  paid  as  they  have  respectively  fallen  due. 
This  was  accepted  by  the  judgment  creditor  as  a  full  pay- 
ment of  the  judgment,  and  a  receipt  to  that  effect  was 
given,  and  satisfaction  of  the  judgment  entered  of  record. 
We  consider  it  too  well  settled  by  authority  to  admit  of 
(question  at  this  day,  that,  where  one  person  is  obligated  to 
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pay  money  for  the  use  of  another,  a  payment  made  in  any 
mode,  either  property,  or  negotiable  paper  or  securities,  if 
such  payment  is  received  as  a  full  satisfaction  of  the  de- 
mand, it  is  equivalent  to,  and  will  be  treated  as,  a  payment 
in  cash.  Upon  tliis  point,  a  bare  reference  to  a  very  few  of 
the  many  autliorities  with  which  the  books  abound  will  be 
sufficient.  Wetherhy  v.  Mann,  11  John.  518;  McMillan  v. 
Crqfto:i,  6  Greenleaf,  307;  Randall  v.  Rich,  11  Mass.  494; 
Pearson  v.  Parker,  3  N.  H,  366;  Atkinson  v.  Stewart,  2  B. 
Monroe,  343.  There  are  a  few  decisions  which  would  seem 
to  conflict  with  this  rule,  but  they  are  overborne  by  such  a 
weight  of  authority,  that  the  principle  may  be  con- 
sidered as  firmly  settled.  Where  the  payment  is  *re-  [*172] 
ceived  as  a  complete  satisfaction,  and  the  debt  or 
obligation  is  extinguished,  it  is  a  matter  of  ho  moment  to 
the  person  to  whose  use  the  payment  was  made,  whether  it 
was  made  in  money,  property  or  obligations.  The  benefit 
to  him  is  the  same,  and  his  obligation  to  refund  should  be 
the  same. 

No  other  questions  being  raised  as  to  the  correctness  of 
this  decree,  and  these  being  decided  in  favor  of  the  com- 
plainant, the  decree  must  be  affirmed. 

Decree  affirmed. 


Otho  D.  Ceitzek  v.  Murray  McConnel. 
Appeal  from  Morgan. 

Trust  funds  —  Misapplication  —  Form  of  action. —  K  A.  pays  money 
to  B,  to  be  applied  to  a  particular  purpose,  and  B.  delivers  the  same 
money  to  C.  to  be  applied  by  C.  to  the  same  purpose,  if  C.  misapplies 
the  money,  A.  may  recover  the  money  back  from  C.  in  an  action  for 
money  had  and  received. 

This  cause  was  heard  before  D.  M.  Woodson,  judge,  with- 
out the  intervention  of  a  jury,  at  March  term,  1853,  of  the 
Morgan  circuit  court.  McConnel  recovered  judgment,  and 
Critzer  appealed. 

The  facts  of  the  case  are  stated  in  the  opinion. 

D.  A.  Smith,  for  appellant.     M.  McConnel,  in  person. 
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Catok,  J.  The  question  in  this  case  is  one  of  fact  rather 
than  of  law.  If  the  $300  which  was  paid  to  Critzer  by 
Bonesteel  was  the  money  of  McConnel,  and  was  misap- 
plied by  Critzer,  there  can  be  no  doubt  of  the  plaintiff's 
right  to  recover,  and  that  the  finding  of  the  circuit  court 
was  proper.  "Was  the  evidence  sufficient  to  justify  the  court 
in  this  finding?  Bonesteel  states  that  he  got  the  money  of 
McConnel,  to  be  used  according  to  the  terms  of  a  receipt 
which  he  gave  to  McConnel  at  the  time,  and  a  copy  of  which. 
is  attached  to  his  deposition.  That  receipt  states  that 
[*1T3]  he  had  received  the  money  *of  McConnel  for  the  pur- 
pose of  being  used  to  purchase  for  him,  and  in  his 
name,  a  certain  judgment  specified,  and  in  the  receipt 
Bonesteel  agreed  to  procure  a  transfer  of  the  judgment  to 
McConnel  in  ten  days,  or  to  return  the  money  —  the  judg- 
ment to  be  by  McConnel  transferred  to  Bonesteel,  at  any 
time  within  one  year,  upon  his  paying  him  $336  therefor. 
We  are  satisfied  that  the  receipt  truly  explains  the  char- 
acter of  the  transaction  between  the  parties;  McConnel 
was  to  purchase  the  judgment  with  his  own  money  and 
take  an  assignment  to  himself,  and  agreed  to  transfer  it  to 
Bonesteel,  at  any  time  within  a  year,  upon  his  paying  him 
$336  therefor.  Bonesteel  was  to  negotiate  the  purchase  for 
McConnel,  and,  in  case  he  could  not  do  so  within  ten  days, 
he  was  to  return  the  money.  If  this  was  the  true  char- 
acter of  the  transaction,  it  settles  the  question  of  the  own- 
ership of  the  money  at  once.  It  was  as  much  McConnel's 
money  while  in  the  hands  of  Bonesteel  for  that  specific 
purpose,  as  if  he  had  sent  his  clerk  or  any  other  agent  to 
St.  Louis  with  the  money  to  make  the  purchase.  The  fact 
that  there  was  an  agreement  that  Bonesteel  might  purchase 
the  judgment  for  a  certain  sum,  at  any  time  Avithin  a  year, 
did  not  change  or  affect  the  ownership  of  the  money  in  the 
least  degree.  The  money  continued  McConnel's  ,as  much  as 
if  he  had  employed  an  entire  stranger  to  negotiate  the  pur- 
chase of  the  judgment.  We  are  satisfied  that  this  money 
continued  McConnel's.  Bonesteel,  then,  as  the  agent  of 
McConnel,  went  to  St.  Louis  to  purchase  the  judgment  for 
him.  There  he  met  Critzer,  gave  him  the  money  and  the 
assignment  of  the  judgment  to  be  executed  by  Woods, 
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Christie  &  Co.,  the  owners  of  the  judgment,  with  instruc- 
tions to  purchase  the  judgment  on  the  best  terms  he  could 
get  the  assignment  executed,  and  return  it  to  him.  This 
judgment  was  against  Critzer  himself,  who,  instead  of  ap- 
plying the  money  in  good  faith,  according  to  McConnel's 
instructions,  by  purchasing  the  judgment  and  procuring  an 
assignment,  applied  the  money  in  payment  and  satisfaction 
of  the  judgment.  This  was  as  much  a  misapphcation  of 
the  money  as  if  he  had  applied  it  to  any  other  purpose,  en- 
tirely foreign  to  the  transaction.  There  can  be  no  doubt 
that  he  is  liable  for  that  misapplication  of  the  funds,  as  for 
money  had  and  received.  Nor  would  it  make  any  differ- 
ence if  Bonesteel  had  participated  with  him  in  this  scheme 
to  defraud  McConnel  out  of  his  money.  He  knew  it  ^as 
McConnel's  money  when  he  received  it,  and  was  bound  to 
apply  it  according  to  McConnel's  directions  or  to  return  it, 
even  though  Bonesteel  had  directed  him  to  misapply 
it,  or  had  approved  of  the  misapplication  *after-  [*174] 
wards.  McConnel  might,  no  doubt,  hold  Bonesteel 
responsible,  but  that  does  not  relieve  Critzer  from  his  lia- 
bility. McConnel  might  seek  his  remedy  against  which  he 
chose. 

We  are  satisfied  the  case  was  correctly  decided  by  the 
circuit  court,  and  its  judgment  must  be  affirmed. 

Judgment  affirmed. 


Chaeles  W.  Hunter  v.  Geokge  H.  Silveks. 

»  Error  to  Madison. 

Lease  —  Bond  —  Privilege  of  renewal  or  purchase. —  A  bond,  signed  by 
one  party  only,  executed  at  the  same  time  with  a  lease  of  premises 
for  a  year,  which  covenants  that  the  lessee  may  have  the  privilege  of 
renewing  the  lease  for  five  years,  with  a  privilege  to  him  of  purchas- 
ing the  premises,  etc.,  does  not  constitute  a  present  demise  of  the 
premises  for  the  extended  time,  which  can  be  enforced  in  a  court  of 
law. 

PuKCHASE  OP  RIGHT  TO  LEASE  OR  PURCHASE.— A  party  may,  for  a  suffi- 
cient consideration,  buy  a  right  to  lease  or  purchase  premises,  which  he 
can  enforce. 

Cited:  108  111.  535;  16  Bradw.  602. 

201 


175  Hunter  v.  Silvers.  [Dec, 

This  cause  was  heard  before  Underwood,  judge,  at  August 
term,  1853,  of  the  Madison  circuit  court. 

This  is  an  action  of  wilful  detainer,  brought  by  Hunter 
against  Silvers,  to  get  possession  of  property  in  Alton. 
Before  the  justice  a  verdict  was  rendered  for  the  defendant ; 
from  which  an  appeal  was  taken  to  the  Madison  circuit 
court.  In  that  court  a  verdict  was  also  rendered  for  the 
defendant  Silvers;  from  which  last  decision  the  plaintiff 
brings  this  suit  to  this  court.  In  the  court  below  the  plaint- 
iff, to  sustain  the  issue  on  his  part,  showed  a  notice  in  writ- 
ing, given  to  Silvers  on  the  9th  of  April,  1853,  requiring  of 
him  possession  of  the  property  described  in  said  notice,  and 
being  the  same  in  controversy.  Also,  two  leases,  which 
embrace  the  property,  made  by  Hunter  to  Silvers,  and  under 
which  he.  Silvers,  took  possession ;  by  which  leases  the  said 
Hunter  leased  said  property  to  Silvers  for  the  term  of  one 
year  from  the  1st  day  of  April,  1852,  with  covenants  that 
Silvers  would  deliver  quiet  possession  of  the  said  property 
at  the  end  of  the  term.  Also,  evidence  to  .prove  that  Sil- 
vers was  in  possession  of  the  property  when  he  was  served 
with  the  notice  to  surrender  it,  and  that  he  still  remains  in 

possession. 
[*1Y5]  *It  was  proved  by  one  Cooper  that  Hunter  had  col- 
lected rent  from  Silvers  after  the  1st  day  of  April, 
1853,  by  virtue  of  a  distress  warrant,  to  the  amount  of  be- 
tween forty  and  sixty  dollars.  There  was  also  offered  in 
evidence  by  the  defendant  Silvers,  which  w^as  objected  to 
by  plaintiff  but  allowed  by  the  court,  a  bond  made  by  Hun- 
ter in  the  penal  sum  of  $5,000 ;  which  bond  recited,  "  That 
whereas  he.  Hunter,  had,  on  that  day,  made  a  lease  of  the 
hotel  and  garden  at  the  corner  of  Second  and  Walnut 
streets,  in  Hunter's  addition  to  Alton,  with  the  stables  and 
wagon  yard  inclosed  in  block  ]^o.  5,  for  the  period  of  one 
year  from  April  1st,  with  the  privilege  of  renewing  the 
same,  so  as  not  to  extend  to  more  than  five  j'-ears  from  April 
1,  1853,  at  $350  a  year ;  conditioned  that,  on  paying  $1,000 
a  year  for  six  years,  with  six  per  cent,  interest,  that  Hunter 
would  convey  to  Silvers  the  land  described  in  the  leases 
referred  to ;  the  first  $1,000  to  be  paid  on  the  first  of  April, 
1853,  with  an  additional  amendment  to  the  bond,  that  its 
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terms  were  not  to  destroy  or  nullify  the  leases  of  the  prop- 
erty between  them,  but  that  they  were  to  stand  and  be  fully 
compUed  with. 

"W".  Maetin,  for  plaintiff  in  error.     H.  W.  Billings,  for 
defendant  in  error. 

Caton,  J.  There  is  one  important  question  in  this  case 
upon  which  our  decision  must  turn,  and  which  demanded 
and  has  received  the  most  careful  consideration  of  this 
court.  That  question  is,  whether  the  bond  which  was  intro- 
duced in  evidence  by  the  defendant  created  a  demise  under,, 
which  he  could  hold  the  premises  after  the  expiration  of  the 
lease.  The  leases  introduced  by  the  plaintiff  were  in  the 
ordinary  form,  and  demised  the  premises  in  question  'to 
the  defendant  for  one  year,  and  contained  covenants  that 
the  tenant  should  deliver  possession  at  the  end  of  the  year- 
The  defendant  then  introduced  a  bond,  dated  the  same  day 
with  the  leases,  the  condition  of  which  is  as  follows: 
"  Whereas  I  have  executed  this  day  a  lease  of  the  hotel  and 
garden  at  the  corner  of  Second  and  "Walnut  streets,  in  Hun- 
ter's addition  to  Alton,  together  with  the  stable  and  wagon 
yard  inclosed  in  block  No.  5,  in  said  addition,  for  the  period 
of  one  year  from  April  1,  1852,  with  the  privilege  of  renew- 
ing the  same,  so  as  not  to  extend  to  more  than  five  years 
from  April  1,  1853,  at  the  annual  rent  of  $350  per  year, 
and  also  the  privilege  of  purchasing,"  etc.,  specify- 
ing the  terms  on  which  he  might  ^purchase.  This  pl76] 
bond  was  signed  by  Hunter  alone.  Immediately 
under  his  signature  is  appended  the  following:  "  JVote. 
It  is  agreed  and  understood  by  the  parties  to  this  agreement 
that  the  terms  of  the  within  bond  does  not,  nor  is  it 
intended  that  it  shall,  nullify  or  affect  the  leases  of  the 
pru])erty  between  the  parties,  but  that  said  lease  shall  stand 
and  be  fully  complied  with."  This  is  signed  by  both  Hun- 
ter and  Silvers. 

All  of  these  papers  being  executed  at  the  same  time,  and 
relating  to  the  same  subject-matter,  must  be  held  to  consti- 
tute but  one  contract.  Xor  is  there  any  difficulty  in  under 
standing^  what  was  that  contract.  It  was  an  absolute 
demise  of  the  premises  for  one  year,  at  a  specified  rent,  with 
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the  right  to  the  lessee  to  have  the  lease  renewed,  at  the  end 

of  the  year,  for  five  years  longer,  with  the  right  also  of  the 
lessee  to  purchase  the  premises  at  certain  specified  terms, 
and  with  a  covenant  by  the  lessee  that  he  would  deliver 
possession  of  the  premises  at  the  end  of  the  first  year  which 
would  terminate  the  lease.  I  see  no  objection  to  this  right 
of  renewal  or  right  of  purchase,  for  the  want  of  a  sulRcient 
consideration.  Those  rights  were  in  law  granted  by  the 
same  contract  which  granted  the  use  and  occupation  of  the 
premises,  and  the  covenant  to  pay  the  stipulated  rent  was  a 
consideration  for  the  one  as  well  as  the  other.  The  pre- 
sumption is  that  Silvers  would  not  have  agreed  to  pay  that 
rent  if  ad  these  rights  had  not  been  granted  to  him.  A 
party  may,  for  a  sufficient  consideration,  buy  a  refusal  or 
right  to  lease  or  purchase  premises,  as  well  as  any  other 
right,  and  when  founded  upon  a  consideration  he  may 
enforce  such  right. 

But  the  question  here  arises.  Was  there  a  present  demise 
for  more  than  the  one  year  ?  Was  there  an  actual  lease  for 
more  than  the  one  term  specified.  The  very  statement  of 
the  contract  shows  that  there  was  not.  There  was  a  posi- 
tive lease  for  one  year,  with  a  right  to  the  lessee  to  have 
another  lease  of  the  same  premises  at  the  end  of  that  year 
for  a  further  term  of  five  years.  If  by  that  contract  the 
premises  were  leased  for  the  five  additional  years,  then  the 
tenant  by  that  contract  agreed  absolutely  to  pay  the  rent 
for  that  additional  term.  This  is  not  pretended.  He  was 
only  bound  to  take  the  premises  and  pay  the  rent  for  the 
one  year.  Beyond  that  he  assumed  nothing.  An  exami- 
nation of  all  the  cases  relied  upon  by  the  defendant  will 
show  that  where  an  agreement  for  a  lease  has  been  held  to 
constitute  a  present  demise,  both  parties  have  been  bound 
by  the  agreement  that  the  lease  should  be  actually  executed. 
When  both  parties  are  thus  bound,  so  that  either  could 
enforce  it,  it  has  been  held  to  constitute  a  present  demise, 
although  the  agreement  may  have  contemplated  the 
[*177]  execution  *of  a  formal  lease  Beyond  this  the  au- 
thorities do  not  go.  We  have  met  with  no  well 
considered  case,  where  the  agreement  has  left  it  optional 
with  one  party  or  the  other  to  enforce  the  contract,  and  de- 
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mand  tlie  execution  of  the  lease  or  not,  as  lie  might  choose, 
where  it  has  been  held  to  constitute  a  present  demise,  and 
entitle  the  party  to  insist  upon  it  as  such  in  a  court  of  law. 
Fenny  v.  Child,  1  Maule  &  Selwin,  262,  is  a  very  strong 
case  of  this  character.  There  was  a  lease  for  three  years, 
with  a  covenant  for  renewal  toties  quoties  during  twenty-one 
years,  and  in  the  meantime  and  until  such  new  leases  should 
be  executed  the  lessee  should  retain  possession  of  the  prem- 
ises, and  it  was  held  that  this  was  only  a  lease  for  three 
years,  and  that  after  that  time  the  lessor  could  recover  the 
possession  in  ejectment,  there  not  having  been  any  fresh 
lease  granted.  That  was  certainly  a  much  stronger  case 
than  this,  for  there  was  an  express  covenant  that  the  tenant 
might  retain  possession  till  the  new  lease  should  be  executed, 
and  yet,  as  the  tenant  alone  had  the  right  to  insist  upon  the 
renewal,  the  agreement  to  renew  would  not  be  treated  as  an 
actual  renewal.  There  was  no  lease  to  compel  the  tenant 
to  pay  rent  and  to  confer  upon  him  the  legal  right  to  the 
possession. 

In  cases  of  this  kind  the  party  is  not  without  his  remedy, 
full  and  complete.  But  he  must  see  to  it  in  a  forum  pos- 
sessing the  necessary  powers  to  grant  it.  He  may  apply  to 
a  court  of  equity  for  a  specific  performance  of  the  agree- 
ment, and  compel  an  execution  of  the  lease,  and  in  the 
meantime,  if  he  is  likely  to  be  turned  out  of  the  possession, 
in  violence  of  the  agreement,  the  court  may  restrain  the 
proceeding  at  law  till  the  rights  of  the  parties  are  fully  set- 
tled in  equity.  But  now  we  are  in  a  court  of  law,  which 
can  not  look  to  the  equities  of  the  parties,  but  must  enforce 
their  strict  legal  rights.     The  judgment  must  be  reversed 

and  the  cause  remanded. 

Judgment  reversed. 


*'WiLLiAMs  Eawlings  -u.  John  S.  Bailey  et  al.  [*1Y8] 

Appeal  from  Morgan. 

Ejectment  — Dec?arafion. —  In  ejectment  the  declaration  must  specify 
the  precise  character  of  the  estate  claimed,  whether  it  be  in  fee,  for 
life,  or  for  years. 


Cited:  17111.  63;  63111.  164. 
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Same  —  Verdict. —  The  verdict  in  ejectment  must  also  be  equally  specific, 
and  follow  the  statute. 

Guardian's  deed. — A  guardian's  deed  is  inoperative,  unless  the  sale 
and  conveyance  has  been  reported  to  and  approved  by  the  circuit 
court.  Such  a  deed  does  net  constitute  such  a  claim  and  color  of  title, 
made  in  good  faith,  as  is  required  by  the  limitation  act  of  1839. 

This  case  is  stated  in  the  opinion.  The  cause  was  heard 
before  Woodson,  judge,  at  October  term,  1853,  of  the  Morgan 
circuit  court. 

D.  A.  Smith,  for  appellant.     M.  McConnel,  for  appellees. 

Caton,  J.  This  was  an  action  of  ejectment,  in  which  the 
plaintiff  below  declared  for  the  west  half  of  the  southeast 
quarter  of  section  2,  in  township  14  north,  of  range  10  west 
of  the  third  principal  meridian,  containing  seventj^-seven 
acres.  On  the  trial  the  plaintiffs  showed  a  deed  from  the 
patentee  for  twenty-five  acres  off  of  the  south  end  of  the 
tract  to  "  the  heirs  of  Alvah  Sweet,"  and  proved  that  Alvah 
Sweet  was  dead,  and  that  the  plaintiffs  were  his  heirs. 
The  possession  of  the  defendant  was  then  admitted,  and  the 
plaintiffs  rested. 

The  defendant  then  produced  an  order  of  the  circuit  court 
of  Schuyler  county,  directing  one  Harvey,  as  guardian  of 
the  plaintiffs,  to  sell  their  interest  in  the  land  on  the  20th 
of  July,  183Y,  and  that  on  that  day  Harvey  sold  said  twenty- 
five  acres  of  land  to  one  Joel  Sweet,  from  whom  the  de- 
fendant derived  title.  The  guardian  never  made  any  report 
or  return  of  his  proceedings  or  sale  under  the  order  to  the 
circuit  court ;  and  no  subsequent  order  was  ever  made  or 
action  had  by  that  court  upon  or  in  reference  to  that  sale. 
The  defendants  further  proved  that  Joel  Sweet,  and  those 
claiming  under  him,  had,  from  the  year  1837  up  to  the 
[*1T9]  commencement  of  this  suit  (1852),  been  in  the  ^actual 
possession  of  the  premises  by  residence  thereon. 
The  defendant  here  rested.  The  court  found  the  defendant 
guilty  and  rendered  judgment  for  the  plaintiffs ;  but  with- 
out specifying,  either  in  the  judgment  or  the  verdict,  the 
estate  in  the  premises  to  which  the  plaintiffs  were  entitled. 

We  are  clearly  of  opinion  that  neither  the  declaration 
nor  the  finding  in  this  case  entitled  the  plaintiffs  to  a  judg- 
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ment.  N'eitlier  specify  the  estate  to  which  the  plaintiffs 
were  entitled  in  the  premises.  The  eighth  section  of  our 
ejectment  law  first  declares  what  the  declaration  shall  state 
when  the  suit  is  brought  to  recover  dower,  and  then  pro- 
ceeds :  "  In  every  other  case  the  plaintiff  shall  state  whether 
he  claims  in  fee,  or  whether  he  claims  for  his  own  life  or 
the  life  of  another,  or  for  a  term  of  years,  specifying  such 
life  or  the  duration  of  such  term."  This  statute  was  under 
the  consideration  of  this  court  in  the  case  of  Ballance  v. 
RanMn^  12  111.  420.  After  adverting  to  the  provisions  of 
the  statute,  the  court  said :  "  The  declaration  apprises  the 
defendant  of  the  precise  character  of  the  estate  sought  to 
be  recovered  against  him.  If  he  finds  he  can  not  success- 
fully resist  the  claim,  he  may  let  judgment  pass  by  default, 
and  thus  save  the  expense  and  trouble  of  further  litigation. 
Or  if  he  chooses  to  make  a  defense  he  has  only  to  come 
prepared  to  meet  and  resist  a  particular  and  not  a  general 
claim.  But  if  the  statute  is  to  be  regarded  as  directory 
merely,  and  the  plaintiff  is  not  bound  by  the  averments  in 
his  declaration,  those  provisions  will  become  wholly  inopera- 
tive and  cease  to  answer  any  useful  or  practical  purpose. 
The  plaintiff  win  declare  generally  in  all  cases,  and  a  con- 
test will  be  unavoidable  whenever  he  is  not  entitled  to  an 
estate  in  fee  to  the  whole  of  the  premises  described  in  the 
declaration."  This  declaration  does  not  specify  what  inter- 
est or  title  the  plaintiff  does  claim  in  the  premises,  while 
the  statute  declares  that  he  shall  specify  such  claim,  whether 
it  be  in  fee,  for  life,  or  years. 

The  finding  or  verdict  of  the  court  was  altogether  defect- 
ive and  did  not  authorize  a  judgment  upon  it.  The  seventh 
clause  of  the  twenty-fourth  section  provides  that,  "  The 
verdict  shall  also  specify  the  estate  which  shall  have  been 
established  on  the  trial  by  the  plaintiff  in  whose  favor  it 
shall  have  been  rendered,  whether  such  estate  be  in  fee,  for 
his  own  life,  or  for  the  life  of  another,  stating  such  Lives; 
or  whether  it  be  for  a  term  of  years,  specifying  the  dura- 
tion of  such  term."  This  the  verdict  did  not  do,  and 
hence  the  court  could  not  know  from  the  verdict  what 
judgment  to  render,  establishing  the  plaintiffs'  title  in  the 

premises. 
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We  think  the  court  decided  properly  in  rejecting 
[*180]  the  evidence  *of  title  set  up  under  the  guardian's 
deed.  lio  return  of  that  sale  and  conveyance  was 
ever  made  by  the  guardian  to  the  circuit  court,  and  no 
order  was  ever  passed  by  that  court  approving  of  and  re- 
cording a  return  of  the  guardian.  This  precise  question 
was  directly  up  and  decided  by  this  court  in  the  case  of 
Young  v.  ITeogh,  11  111.  642,  where  we  held  that  "  the  ap- 
proval and  recording  of  the  return  "  vest  in  the  purchaser 
the  interest  of  the  ward  in  the  premises,  and,  without  such 
approval  and  recording  of  the  return,  no  title  passes  by  the 
deed.  That  deed  was  inoperative  and  was  properly  re- 
jected. 

'IsTor,  according  to  the  case  of  Irving  v.  Brownell,  12  111. 
402,  does  this  deed  constitute  such  a  "  claim  and  color  of 
title  made  in  good  faith,"  as  is  required  by  the  limitation 
law  of  1839,  to  protect  the  defendant  in  his  possession. 
The  court  there  said :  "By  the  words  '  claim  and  color  of 
title  made  in  good  faith,'  must  therefore  be  understood 
such  a  title  as,  tested  by  itself,  would  appear  to  be  good  — 
not  a  paramount  title,  capable  of  resisting  all  others,  but 
such  an  one  as  would  authorize  the  recovery  of  the  land 
when  unattacked,  as  no  better  title  was  shown ;  that  is,  a 
prima  facie  title."  The  guardian's  deed  did  not  constitute 
2i,  jprima  facie  title,  as  we  have  already  seen.  It  conveyed 
no  more  title  than  would  the  deed  of  a  married  woman 
without  any  acknowledgment.  Something  else  must  be 
shown  to  exist  in  connection  with  it  in  order  to  pass  the 
title ;  so  that  it  is  unnecessary  to  inquire  whether  the  de- 
fendant had  continued  in  the  possession  and  paid  the  taxes, 
so  as  to  entitle  him  to  the  protection  of  that  statute,  if  he 
held  under  a  sufficient  title. 

The  decree  of  the  circuit  court  must  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 
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Patkick  O.  Btene  v.  Andrew  J.  Stout. 
Error  to  Bond. 

Castrating  a  scrub  hog  running  among  other  hogs  is  not  such  proof  of 
a  change  of  property  as  to  be  evidence  of  a  conversion  or  appropri- 
ation of  the  hog  by  a  party  to  his  own  use. 

This  cause  was  heard  before  Underwood,  judge,  at  Octo- 
ber term,  1853,  of  the  Bond  circuit  court. 

*The  case  is  stated  in  the  opinion  of  the  court.  [*181] 
The  cause  was,  by  consent  of  parties,  transferred  to 
the  supreme  court  to  be  held  in  the  second  grand  division, 
at  Springfield. 

J.  &  D.  Gillespie,  for  plaintiff  in  error.  A.  Lincoln,  for 
defendant  in  error. 

Scates,  J.  On  the  trial  of  an  appeal  in  an  action  of  trover 
and  conversion,  the  defendant  recovered  a  judgment  for  $3, 
and  the  refusal  to  grant  a  new  trial  is  assigned  for  error. 

To  prove  the  conversion  of  the  property,  the  defendant 
l^roved  that  he  went  to  plaintiif's  house,  and  the  plaintiff 
not  being  at  home,  he  told  his  wife  that  he  had  come  for 
his  hog.  She  answered  that  he  had  better  not  take  the  hog 
until  her  husband  came  home.  He  saw  the  hog  that  day  in 
the  pen  with  plaintiff's  fatting  hogs.  He  returned  next  day 
and  demanded  the  hog,  when  plaintiff  answered  that  he 
did  not  believe  the  hog  was  his.  Defendant's  witness  re- 
plied that  it  was  defendant's,  and  he  would  swear  to  it; 
whereupon  plaintiff  told  defendant  to  take  the  hog.  When 
they  went  to  the  pen,  the  hog  was  not  in  it.  Plaintiff  told 
defendant,  if  he  would  wait  an  hour  or  so  the  hog  would 
come  up  and  he  could  get  him ;  or  if  not,  he  would  put  him 
up  when  he  did  come ;  and  if  defendant  would  return  in  the 
morning,  he  could  get  him.  When  the  hog  came,  plaintiff 
put  him  up,  and  defendant  not  returning,  plaintiff  sent  him 
word  that  the  hog  was  there,  and  he  could  get  him ;  defend- 
ant replied  that  plaintiff  might  bring  him  himself,  if  he 
wanted  him  to  take  the  hog ;  that  he  had  a  hold  upon  plaint- 
iff; that  he  intended  to  chastise  him;  that  he  would  send 
plaintiff  to  the  penitentiary,  and  would  make  him  pay  for 
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the  hog.  There  was  some  further  proofs  for  defendant, 
that  plaintiff  had  been  heard  hallooing  to  the  dogs  of  the 
witness,  to  worry  the  hog,  and  that  afterwards  the  hog  was 
found  dead.  And  this  is  in  substance  all  the  material  evi- 
dence for  defendant,  shown  by  the  record.  Upon  this  proof, 
we  are  of  opinion  that  the  defendant  wholly  failed  to  show, 
either  an  unlawful  taking,  or  an  actual  conversion.  Castrat- 
ing a  scrub  male  hog  running  among  one's  stock  is  not  such 
proof  of  a  change  of  property  as  to  be  evidence  of  a  con- 
version or  appropriation  to  plaintiff's  use.  But  when  we 
examine  the  evidence  offered  in  defense,  we  are  forced 
to  the  conclusion  that  plaintiff  had  been  trespassed  upon  by ' 
the  hog  for  two  or  three  years,  and  had  repeatedly  tried, 

without  success,  either  to  drive  the  hog  away,  or  to 
[*182]  keep  him  ^either  in,  or  outside  his  corn  fields,  and 

other  inclosures.  That  the  hog  had  been  unmarked 
and  ownerless  for  years ;  and  he  had  at  last  determined  to 
fatten  him  for  a  tenant's  use,  supposing  him  to  have  been 
left  by  a  former  tenant;  defendant  having  disclaimed  to 
plaintiff  the  ownership  of  the  hog.  Yet  when  he  did  set  up 
the  claim,  he  at  once  consented  to  let  him  take  the  hog. 
The  proofs  are  so  convincing  to  us,  that  there  is  no  room 
left  for  argument,  or  application  of  principles  of  law.  Every 
element  of  a  conversion  is  wanting.  There  is  neither  an 
unlawful  taking,  an  actual  conversion  to  the  use  of  plaintiff, 
or  any  other;  nor  is  there  a  constructive  conversion  by  re- 
fusal to  deliver  up  the  hog  upon  demand.  Besides,  there 
are  very  strong  reasons,  from  the  whole  evidence,  to  doubt 
the  defendant's  title  to  the  hog.     Judgment  reversed,  and 

cause  remanded  for  venire  de  novo. 

Judgment  reversed. 


Benjamin  Kinney  et  al.  v.  Avery  Tuenee. 
A'ppeal  from  Adams. 

Pleading. —  The  pleader  may  set  forth  any  number  of  facts  and  circum- 
stances, which,  taken  together,  constitute  but  one  cause  of  action  or 
defense  in  one  count,  plea  or  replication. 

Cited:  74  111.  258. 
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In  pleading  a  total  failure  of  consideration,  the  pleader  should  set  forth 
every  distinct  element  entering  into  the  transaction,  and  then  as  dis- 
tinctly aver  a  failure  of  each  and  all  the  parts  of  it. 

Action  on  note  —  Plea  of  failure  of  consideration — Instruction  to 
Jury. — Where  A.  agreed,  in  consideration  of  a  note,  to  convey  to  B.,  by 
deed  of  warranty,  the  free,  full  and  exclusive  right  and  privilege  of 
using  and  running,  in  a  certain  township,  Page's  portable  saw-mill,  in 
a  suit  upon  the  note,  failure  of  consideration  having  been  pleaded,  it 
was  held  not  to  be  erroneous  to  instruct  the  jury  "  that  an  acceptance 
of  a  quitclaim  deed,  instead  of  a  deed  of  warranty,  would  be  binding, 
if  the  jury  beheve  from  the  evidence  that  the  party  proceeded  under 
the  quitclaim  deed,  to  use  and  enjoy  the  right  conveyed  by  it." 

This  cause  was  heard  before  O.  C.  Skinner,  judge,  at 
March  term,  1852,  of  the  Adams  circuit  court. 

The  fourth  plea  is  a  plea  of  total  failure  of  consideration. 
It  sets  forth  that  at  the  giving  of  the  note  the  plaintiff  rep- 
resented that  he  had  the  exclusive  right  to  Page's 
portable  saw-mill,  *and  agreed  to  convey  the  same  [*183] 
(that  is,  said  exclusive  right)  to  defendants  by  deed 
of  warranty,  in  consideration  of  which  defendant  executed 
the  note.  The  plea  then  avers  that  said  plaintiff  did  not 
c  Dnvey  said  exclusive  right,  and  that  he  did  not  possess  it. 
The  plea  is  demurred  to  on  the  ground  of  duplicity.  The 
plaintiff's  counsel  say  that  the  plea  should  have  been  con- 
fined to  the  averment,  either  that  the  plaintiff  did  not  con- 
vey by  warranty  deed  or  that  he  had  no  title  to  the  patent 

right. 

« 

Williams  and  Lawrence,  for  appellants.     Browning  and 

BusHNELL,  for  appellee. 

Scates,  J.  The  objection  taken  to  the  fourth  plea  in  this 
case  on  special  demurrer  was  for  duplicity.  The  plea 
alleged  the  consideration  of  the  note  sued  on  to  be  the 
agreement  of  the  defendant  to  convey  by  warranty  deed  to 
them,  and  two  others  impleaded  with  them,  the  free,  fuR 
and  exclusive  right  and  privilege  of  using  and  running  in 
a  certain  township  Page's  portable  saw-mill,  which  he  rep- 
resented to  them  that  he  owned ;  and  that  the  consideration 
wholly  failed,  in  this,  that  he  had  no  title  or  right  to  the  ex- 
clusive use  of  said  saw-mill  in  said  township,  and  did  not 
convey  the  same  to  them  by  warranty  deed. 
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"We  are  of  opinion  the  court  erred  in  sustaining  the  de- 
murrer to  this  plea  for  duplicity. 

The  pleader  paay  set  forth  any  number  of  facts  and  cir- 
cumstances, which,  taken  together,  constitute  but  one  cause 
of  action  or  defense  in  one  count,  plea  Or  replication. 
Stephen  on  PL  263.  And  by  parity  so  he  may,  even  must, 
in  averring  the  consideration,  truly  set  forth  every  fact,  cir- 
cumstance or  inducement  which  entered  into  and  formed  a 
part  of  it,  otherwise,  instead  of  showing  the  whole,  he 
would  only  show  a  part ;  and  being  confined  in  his  proofs 
by  his  allegations,  he  must  fail.  So,  in  pleading  a  total 
failure  of  consideration,  he  must  set  forth  everv  distinct 
element  entering  into  it  —  and  then  as  distinctly  aver  a 
failure  of  each  and  all  the  parts  of  it  —  else  the'  plea  would 
be  bad,  as  a  plea  of  total  failure.  A  good  illustration  is 
found  in  the  case  of  Sullivan  v.  Dollins,  13  111.  R.  85,  where 
the  consideration  consisted  of  several  distinct  matters.  The 
difiiculty  in  this  case,  we  presume,  arises  from  the  character 
and  nature  of  the  defense  of  a  total  failure  of  considera-. 
tion  —  where  everything  which  formed  part  must  be  shown 
to  exhibit  the  consideration  as  a  unit  —  and  where 
[*184:]  it  consisted  of  parts,  or  many  things,  *each  and  all 
must  be  shown  to  have  failed, —  it  is  not  so  in  plead- 
ing a  partial  failure. 

The  court  are  of  opinion  that  the  second  instruction  given 
for  defendant,  and  the  modification  of  the  plaintiff's  in- 
struction, were  properly  given :  "  That  an  acceptance  of  the 
quitclaim  deed  by  one  of  the  defendants  would  be  binding 
upon  them  all,  if  the  jury  believe,  from  the  evidence,  that 
they  proceeded  under  said  deed,  to  use  and  enjoy  the  right 
conveyed  by  it."  The  principle  laid  down  in  the  modifica- 
tion, as  well  as  in  all  the  other  instructions,  is  substantially 
the  same  as  this,  and  need  not  be  set  out.  The  objections 
urged  are  upon  the  ground  that  parties,  not  partners,  are 
not  bound  by  the  several  separate  acts  of  each.  But  with- 
out inquiring  into  or  discussing  this  proposition,  it  is  fully 
answered  in  this  case  by  the  latter  part  of  the  instruction, 
which  offers  as  evidence  of  the  consent  and  acquiescence  of 
each  their  proceeding  "  under  said  deed  to  use  and  enjoy 
the  right  convej^ed  by  it."     A  party  who  acts  under  a  con- 
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tract  in  this  sense  is  bound  by  it,  nor  can  a  party  who  acts 
under  a  contract  in  this  sense  allege  non-performance  of  it. 
14  John.  Eep.  401 ;  1  Fairfield,  K.  415. 

It  is  competent  for  the  parties  to  modify  or  rescind  the? 
contract  in  whole  or  in  part,  and  this  may  be  shown  by  the 
conduct  of  the  parties  under  it.  4  Gilm.  E.  333.  But  one 
party  alone  can  not  alter  the  contract ;  he  must  perform  it, 
or  avoid  it  in  toto  by  delivering  up  the  benefit  and  advan- 
tages he  derived  or  claimed  under  it.     6  Cowen's  R.  449. 

As  the  judgment  must  be  reversed  and  the  cause  re- 
manded for  the  error  in  sustaining  the  demurrer  to  the 
fourth  plea,  we  deem  it  unnecessary  to  notice  the  questions 
raised  upon  the  motion  for  a  new  trial  upon  the  evidence 
and  affidavits. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings conformable  to  this  opinion. 

Judgment  reversed. 


*Illinois  State  Hospital  foe  the  Insane  v.  James  [*185J 
M.  HiGGiNs.     The  Same  v.  John  Ceockek. 

Appeal  from  Morgan. 

Action  against  corporation. —  A  suit  should  be  brought  against  a  cor- 
poration, and  not  against  the  individuals  incorporated  by  a  common 
appellation. 

Mandamus. —  Dues  payable  out  of  a  particular  fund  can  not  be  recovered 
in  debt  or  assumpsit;  the  appropriate  remedy  is  by  mandamus,  after 
the  account  has  been  audited  by  the  proper  officer. 

These  cases  were  heard  before  Woodson,  judge  of  the 
Morgan  circuit  court,  at  October  term,  1853. 
The  facts  are  stated  in  the  opinion  of  the  court. 

"W.  Brown  and  Stuaet  and  Edwaeds,  for  appellant.  M. 
McConnel,  for  appeUee. 

ScATEs,  J.  The  summons  issued  against  the  "  Illinois 
State  Hospital  for  the  Insane,"  and  the  declaration  counted 
accordingly,  in  case  on  promises  for  salary  due  Higgins  as 

Mandamus,  proper  remedy,  when.  See  C.  B.  &  Q.  R.  R.  Co.  v.  Wil- 
8on,  17  m.  123,  note. 
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medical  superintendent.  Overruling  a  demurrer  to  the  dec- 
laration is  the  error  assigned ;  and  the  only  question  raised 
is  the  right  to  maintain  an  action  against  the  institution  by 
this  name,  and  to  recover  this  demand  in  this  form  of  ac- 
tion.    We  are  of  opinion  that  the  action  will  not  lie. 

The  institution  is  incorporated  by  the  name  of  the  "  Trust- 
ees of  the  Illinois  Hospital  for  the  Insane,"  in  which  it  ma}'- 
sue  and  be  sued,  and  take  and  hold  property,  and  transact 
all  necessary  business,  although  it  is  styled  and  known  as 
the  Illinois  State  Hospital  for  the  Insane.  Acts  1847,  p.  42, 
sees.  1,  2,  9. 

Being  a  corporate  body  and  not  a  voluntary  association 
for  eleemosynary  purposes,  where  suit  is  brought,  it  should 
be  against  the  corporation  and  not  against  the  individuals 
incorporated  by  the  common  appellation  of  the  institution. 
They  are  not  liable  for  the  acts  of  the  corporation  in  an 
action  in  that  name. 

The  court  resolves  further  that  dues  payable  out  of  a  par- 
ticular fund,  as  the  medical  superintendent's  salary  in  this 
case,  do  not  arise  on  contract,  and  will  not  authorize 
[*186]  an  action  of  *debt  or  assumpsit,  which  would  entitle 
the  plaintiff  below  to  satisfaction  out  of  the  general 
property  of  the  institution.  10  Eng.  C.  L.  and  Eq.  E.  490 ; 
70  Eng.  C.  L.  R.  535;  4:  Serg.  &  Eawle's  R.  448;  8  Meeson 
&  Welsby's  E.  605. 

The  appropriate  remedy  for  the  defendant  is  to  have  his 

account  audited  by  the  proper  officer  of  the  institution ;  and 

upon  refusal  of  the  officer  either  to  audit  the  account  or  to 

make  proper  allowances,  a  mandamus  will  He  to  compel  its 

adjustment. 

Judgment  reversed.    - 


Joseph  Yignos  -y.  Haeeiet  Yignos. 

Error  to  Macoupin. 

Divorce  —  Grounds  for. —  The  man-iage  contract  will  not  be  dissolved 
for  light  and  trivial  causes ;  and  parties  should  not  be  encouraged  to 
ask  for  a  divorce  unless  they  can  show  such  a  case  as  the  law  requires. 

Cited:  16  111.  91;  18  lU.  139;  88  lU.  250. 
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Same  —  Cruelty. — Unkind  treatment,  tlireats  of  personal  violence,  abus- 
ive language  and  opprobious  epithets,  without  personal  violence,  do 
not  constitute  that  degree  of  extreme  and  repeated  cruelty  which  the 
statute  requires  to  authorize  a  decree  of  divorce  for  that  cause. 

This  cause  was  heard  before  Woodson,  judge,  at  Septem- 
ber term,  1853,  of  the  Macoupin  circuit  court. 

The  facts  of  the  case  will  be  found  in  the  opinion  of  the 
court. 

J.  M.  Palmee,  for  plaintiff  in  error.  "W.  Weee,  for  de- 
fendant in  error. 

Caton,  J.  The  principles  involved  in  this  case  are  pre- 
cisely like  those  decided  in  the  case  of  Bir'khi/  v.  Bh-ISy, 
<inte,  120,  and  must  be  decided  in  the  same  way.  The  com- 
plaint m  the  bill  is  cruelty  on  the  part  of  the  husband 
towards  the  wife ;  but  the  record  does  not  show  that  degree 
of  extreme  and  repeated  cruelty  which  the  statute  requires 
to  authorize  a  decree  for  a  divorce  for  that  cause. 
That  the  husband  was  unkind  in  his  ^treatment,  and  [*187] 
tj'rannical  in  his  disposition,  is  most  hkely  true,  but 
there  is  no  personal  violence  shown,  unless  it  may  possibly 
be  inferred  upon  one  occasion,  when  in  bed  together,  she  was 
overheard  to  request  him  not  to  kick  her.  Whether  he  had 
kicked  her  or  did  kick  her  the  witness -did  not  know,  nor  did 
the  party  state.  He  upon  one  occasion  commanded  her  to 
make  up  a  fire  and  get  him  some  dinner,  and  reproved  her 
harshly  for  talking  with  a  neighbor  passing  by,  in  such  a 
way  as  to  evince  a  no  doubt  groundless  jealousy  on  his  part, 
and  drove  her  from  his  house,  to  which  she  never  returned. 
All  this  comes  far  short  of  what  we  conceive  to  be  the 
requirements  of  the  statute  to  constitute  extreme  and 
repeated  cruelty.  The  marriage  contract  should  not  be 
dissolved  for  hght  and  trivial  causes ;  and  parties  should 
not  be  encouraged  by  our  decisions  to  come  into  court  and 
ask  for  a  divorce,  unless  they  can  show  such  a  case  as  the 
law  requires. 

It  is  not  enough  that  the  parties  do  not  live  happily  to- 
gether. Threats  of  personal  violence  may  have  been  used, 
and  abusive  language  and  opprobrious  epithets,  originating 
in  a  groundless  jealousy';  but  this  we  can  not  hold  to  be  a 
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sufficient  ground  for  a  divorce  under  our  statute.  The 
whole  community  is  interested  in  maintaining  the  binding 
obligations  of  the  marriage  relation,  and  pubUc  policy  for- 
bids that  it  should  be  dissolved,  even  with  the  consent  of 
the  defendant,  unless  the  actual  facts  shown  to  exist  really 
justifies  it  under  the  law.  Such,  we  are  clearly  of  opinion, 
is  not  the  case  here,  and  the  decree  of  the  circuit  court 
must  be  reversed  and  the  suit  remanded. 

Decree  reversed. 


KicHAED  T.  King  et  al.,  by  their  Guardian,  Complainants,  v.  ' 

V       Rachel  King. 

Error  to  Morgan. 

Court  of  chancery — Power  to  sanction  compromise  in  behalf  of  in- 
fants.—  Even  if  a  court  of  chancery  had  jurisdiction  to  sanction  a 
compromise  on  behalf  of  infants  who  are  suitors  before  it,  so  as  to 
satisfy  the  claims  of  the  widow  for  dower,  by  cash,  yet  such  a  power 
should  always  be  exercised  with  great  care  and  circumspection,  and 
only  where  it  is  clearly  and  manifestly  for  the  interest  of  the 
[*188]  infants  to  do  so.  The  court  will  not  sanction  an  *agreement 
made  by  a  guardian  in  such  case,  unless  it  is  satisfied  that  the 
interests  of  the  infants  would  be  promoted  thereby. 

This  cause  was  heard  before  Woodson,  judge,  at  March 
term,  1853,  of  the  Morgan  circuit  court.  The  case  will  be 
found  stated  in  the  opinion  of  the  court. 

William  Thomas,  for  plaintiffs  in  error.  D.  A.  Smith, 
for  defendant  in  error. 

Caton,  J.  This  was  a  bill  in  chancery  filed  by  a  part  of 
the  heirs  of  William  King,  deceased,  who  were  infants,  and 
appeared  by  their  guardian,  against  the  remainder  of  the 
heirs,  praying  for  a  partition  of  the  lands  which  they  had 
inherited  from  their  ancestor,  or  that  they  be  sold,  and 
the  proceeds  distributed,  if  it  should  appear  that  they  could 
not  be  advantageously  divided.  It  turned  out  that  they 
could  not  be  divided  without  injury  to  the  estate.  An 
amended  bill  was  then  filed,  making  Eachel  King,  widow 

Cited:  59  111.  104. 
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of  William  King,  a  party,  and  showing  that  her  dovv^er  had 
been  assigned  to  her  in  the  premises,  and  that  the  whole 
estate,  including  the  portion  assigned  to  the  widow  for  her 
dower,  could  be  more  advantageously  sold  together,  than  it 
could  be  with  the  portion  assigned  to  the  widow  detached, 
and  praying  that  the  whole  might  be  sold  together,  and  the 
proceeds  disposed  of  according  to  the  respective  rights  of 
the  parties. 

Tko'  widow  answered,  consenting  to  the  sale  of  the  por- 
tion assigned  to  her,  with  the  rest,  provided  she  should  be 
paid,  out  of  the  proceeds  of  the  sale,  the  value  of  her 
dower  in  the  premises,  to  be  computed  on  the  principle  of 
life  annuities,  estimating  interest  at  six  per  cent.,  according 
to  Dr.  Wiggles  worth's  Tables  of  Mortality;  and  showing 
that  she  was  forty-seven  years  of  age. 

The  guardian  of  the  complainants  acceded  to  this  proposi- 
tion, and  a  reference  was  made  to  the  master,  who  reported 
in  favor  of  it,  and  that,  according  to  those  tables,  the  life 
estate  of  the  widow  was  $64.96  out  of  every  hundred 
dollars  of  the  proceeds  of  the  land  which  had  been  set 
apart  for  the  widow's  dower.  Upon  this  principle,  a  decree 
was  entered  by  the  circuit  court. 

The  guardian,  not  being  satisfied  with  the  result,  has 
brought  the  case  here  for  our  consideration. 

We  will  not  say  that  the  court  of  chancery  may  not  have 
jurisdiction  to  enter  into  or  to  sanction  a  compro- 
mise on  behalf  *of  infants  who  are  suitors  before  it,  [*189] 
so  as  to  satisfy  the  claim  of  the  widow  for  dower,  by 
cash,  but  such  a  power  should  always  be  exercised  with 
great  care  and  circumspection,  and  only  where  it  is  clearly 
.  and  manifestly  to  the  interests  of  the  infants  to  do  so.  This 
we  are  not  satisfied  was  the  case  here,  and  we  can  not  ap- 
prove of  the  decree  for  the  division  of  the  proceeds  of  the 
sale  of  the  lands,  in  which  the  widow  had  a  life  estate.  By 
the  decree  the  heirs  get  but  about  thirty-five  per  cent  of  the 
proceeds  of  the  sale  of  the  estate  thus  situated.  We  shall 
not  stop  now  to  inquire  whether  the  tables  relied  upon  afford 
the  best  and  most  just  means  of  computing  the  present  value 
of  a  life  estate  in  lands.  In  this  instance,  and  under  the  cir- 
cumstances of  this  case,  we  do  not  think  that  it  is  manifestly 
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for  the  interests  of  the  infants  that  their  title  in  remaindei' 
should  be  parted  with  for  thirty-five  per  cent,  of  the  present 
value  of  the  estate.  The  question  can  not  be  in  the  least 
embarrassed  b}^  the  consent  originally  given  by  the  guard- 
ian to  the  proposition  made  by  the  dowress.  He  could  not 
bind  the  infants  by  any  such  agreement  or  consent.  It  is 
for  the  court  to  say  whether,  the  whole  case  being  consid- 
ered, they  are  satisfied  the  interests  of  the  infants  would  be 
promoted  by  the  sale  of  their  title  in  remainder.  Ordinarily 
the  law  presumes  that  it  is  for  the  interest  of  the  heir  that 
he  retain  the  title  in  remainder  till  the  life  estate  terminates. 
Here  there  is  no  intimation  that  the  proceeds  are  needed 
for  the  maintenance  or  education  of  the  infants,  nor  is  it 
shown  how  those  proceeds  can  be  more  advantageously  in- 
vested. We  are  of  opinion  that  it  would  be  more  to  the 
interests  of  the  infants  to  retain  their  title  to  the  estate,  than 
to  part  with  it  on  the  terms  prescribed  in  the  decree.  The 
decree  must  be  reversed  and  the  suit  remanded. 

Decree  reversed. 


Samuel  Gatt  et  al.  v.  Thomas  J.  Casey  et  al. 
Error  to  Adams. 

Mechanic's  lien. —  It  is  the  use  of  the  materials  furnished,  and  the  put- 
ting of  them  into  the  buUding,  and  attaching  them  to  the  freehold, 
which  entitles  the  party  to  a  lien  to  the  extent  of  the  value  of 

them. 
[*190]  *And  if  such  materials  become  severed  from  the  freehold  by 
fire,  the  lien  is  not  thereby  destroyed. 

A  court  of  equity  will  treat  the  money  derived  from  the  sale  of 
property  upon  which  there  is  a  mechanic's  lien  as  it  would  the  prop- 
erty before  a  sale,  and  will  pursue  it  into  the  hands  of  the  party  who 
has  converted  the  property  into  money. 

In  May,  1849,  Gaty,  McCune  and  Glasby  filed  their  bill 

for  a  lien  against  Thomas  J.  Casey  and  others,  setting  forth 
« '- 

Cited  :  Mechanic's  lien,  basis  of,  23  111.  638  [589] ;  attaches  to  money 
derived  from  sale  of  materials  severed,  26  111.  394.  Proceeds  of  sale,  how 
regarded,  44  111.  194.  When  lien  is  not  destroyed,  41  111.  450.  Lien 
attaches,  when,  17  111.  425.  Right  of  material  men  as  against  prior  in- 
cumbrances, 17  111.  426;  93  111.  96. 

See  Starr  &  C.  111.  Stat.  1512,  1515,  1527  (ch.  82,  \'^  1,  3,  29),  notes. 
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that  on  the  24th  day  of  July,  1848,  they  sold  to  Casey,  in 
St.  Louis,  Missouri,  two  large  steam-boilers  and  fire  gauge 
cocks,  to  be  used  by  said  Casey  in  repairing  the  machinery 
belonging  to  a  mill,  in  the  county  of  Adams,  state  of  Illi- 
nois, owned  and  occupied  by  said  Casey ;  the  said  Casey 
agreeing  to  pay  $9Y8.05,  which  boiler  and  gauge  cocks  were 
used  by  said  Casey  in  repairing  said  mill.  The  bill  further 
sets  forth,  that,  before  said  mill  had  been  conveyed  abso- 
lutely to  said  Casey,  the  former  owner  had  incumbered  it  to 
a  large  amount  by  deeds  of  trust.  The  persons  owning 
these  incumbrances  were  made  parties  to  the  bill. 

In  February,  1850,  IN".  Bushnell,  one  of  the  defendants,  in 
his  capacity  as  trustee  in  said  deeds  of  trust,  filed  his  answer 
setting  forth  in  detail  said  several  deeds  of  trust,  and  that 
Samuel  H.  Kennedy  and  Joseph  W.  Foster,  as  partners,  had 
pm^chased  an  interest  in  said  deed  of  trust,  and  should  be 
made  parties,  and  further  setting  forth  that  the  time  for  the 
pa}Tnent  of  the  debt  secured  by  said  deed  of  trust  expired 
on  the  16th  day  of  July,  1848. 

At  the  October  term,  1850,  the  complainants  filed  a  sup- 
plemental petition,  setting  forth  that  since  the  filing  of  the 
original  bill  the  mill  had  been  sold  under  said  deed  of  trust, 
and  purchased  by  Foster  for  the  benefit  of  said  Kennedy  & 
Foster;  and  that  since  said  sale,  and  in  the  month  of  Jan- 
uary, 1850,  the  buildings  on  said  premises  were  destroyed 
by  fire,  being  insured  at  the  time  for  $9,000,  which  sum  was 
received  by  said  Foster  from  the  insurance  companies.  This 
supplemental  bill  further  sets  forth  that  the  said  boilers  and 
gauge  cocks  were  saved  from  said  fire,  slightly  injured,  and 
afterwards  sold  by  said  Foster,  for  said  firm  of  Kennedy  & 
Foster,  being  at  the  time  subject  to  the  lien  of  complainants, 
of  which  Kennedy  &  Foster  had  notice.  This  bill  makes 
Kennedy  &  Foster  parties,  and  prays  a  decree  that  they  pay 
over  the  amount  received  b}'  them  on  the  sale  of  the  boilers. 

To  this  bill  Bushnell  and  Kennedy  filed  an  answer,  again 
setting  forth  in  detail  the  said  incumbrances  on  said  prop- 
erty, and  the  purchase  of  said  property  by  said  Fos- 
ter, under  the  deed  of  *trust,  setting  forth  said  deed  [*191] 
to  Foster;   and  further  insisting  that  said  incum- 

319 


191  Gatt  v.  Casey.  [Dec, 

brances  Avere  paramount  to  the  lien  of  the  complainants, 
and  greatly  exceeded  in  amount  the  value  of  said  property. 

Foster  died,  and  his  death  was  suggested  on  the  record. 

The  cause  came  on  to  a  hearing  at  the  April  term,  1853, 
upon  the  original  and  supplemental  bill,  answers  of  Bushnell 
and  Kennedy,  and  replication  thereto,  and  upon  deposition 
and  oral  proof. 

The  deposition  of  Webster  proves  the  sale  of  the  boilers 
to  be  used  in  repairing  said  mill,  as  alleged  in  said  bill. 

The  complainants  further  proved  that  the  mill  was  burned 
in  January,  1850;  that  the  boilers  were  saved  and  after- 
wards sold  by  Kennedy  &  Foster,  in  cash,  for  $625,  of 
which  $300  was  left  in  the  hands  of  ]^.  Bushnell,  to  abide 
the  event  of  this  suit,  and  be  paid  over  according  to  the  de- 
cree of  the  court. 

The  defendants  then  proved  that  these  boilers  were  placed 
in  the  mill,  in  place  of  some  old  boilers  taken  out,  which 
old  boilers  were  worth  $250. 

The  defendants  then  proved  the  existence  of  the  prior  in- 
cumbrances on  the  property,  as  alleged  in  the  answer  of 
Bushnell,  and  that  these  incumbrances  exceeded  the  value 
of  the  propert}^,  and  that  the  property  had  been  purchased 
by  Kennedy  &  Foster  on  the  sale  under  the  deed  of  trust. 

The  court  made  a  dscree  dismissing  the  bill  as  to  all  the 
defendants  except  Casey,  and  the  complainants  appealed. 

This  cause  was  heard  before  O.  C.  Skinner,  judge,  at  the 
March  term,  1853,  of  the  Adams  circuit  court. 

Williams  &  Lawrence,  for  plaintiffs  in  error.  Browning 
&  Bushnell,  for  defendants  in  error. 

Caton,  J.  This  is  a  bill  to  enforce  a  mechanic's  lien  under 
our  statute.  The  complainants,  in  St.  Louis,  sold  to  Casey 
some  steam-boilers  and  gauge  cocks,  for  the  purpose  of  re- 
pairing a  mill  in  Adams  county,  in  this  state,  which  Casey 
put  into  the  mill.  Previous  to  the  time  Casey  had  pur- 
chased the  mill  property,  his  grantees  had  incumbered  it 
by  certain  deeds  of  trust,  to  secure  a  large  amount  of  money. 
Under  these  deeds  the  trustees  sold  and  conveyed  the  prop- 
erty to  Foster,  who  purchased  for  himself  and  Kennedy. 
Afterwards,  the  mill  burned  down,  and  the  boilers  were 
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saved  and  but  little  damaged,  and  were  sold  by  Foster  & 
Kennedy  for  $625,  $300  of  wliich  were  left  in  the 
hands   of    the  defendant  Biishnell,   to   *abide  the  [*192] 
event  of  this  suit,  according  to  the  decree  of  the  court. 

The  first  objection  taken  is,  that,  as  the  contract  was  made 
out  of  the  state,  no  lien  can  arise  under  our  statute,  which 
can  not  operate  extraterritorially.  It  is  not  the  contract 
which  creates  the  lien  under  the  statute,  but  it  is  the  use  of 
the  material  furnished  upon  the  premises,  the  putting  of 
them  into  the  building  and  attaching  them  to  the  freehold, 
which  entitles  the  party  fm-nishing  the  materials  to  a  lien 
upon  the  premises,  to  the  extent  of  their  value.  This  ob- 
jection is  not  well  taken. 

The  complainants,  then,  were  entitled  to  a  lien  for 
the  materials  which  they  furnished,  and  which  were  put 
into  the  mill.  The  twentieth  section  determines  the  rights 
a,s  between  the  party  furnishing  the  materials  and  the  pre- 
vious incumbrance.  That  section  provides  that  "  no  incum- 
brance upon  land  created  before  or  after  the  making  of  a 
contract  under  the  provisions  of  this  chapter  shall  operate 
upon  the  building  erected  or  materials  furnished,  until  the 
hen  in  favor  of  the  person  doing  the  work  or  furnishing  the 
materials  shall  have  been  satisfied;  and  upon  questions 
arising  between  previous  incumbrancers  and  creditors  under 
the  provisions  of  this  chapter,  the  previous  incumbrance 
shall  be  preferred  to  the  extent  of  the  value  of  the  land  at 
the  time  of  making  the  contract,  and  the  court  shall  ascer- 
tain, by  jury  or  otherwise,  as  the  case  may  require,  what 
proportion  of  the  proceeds  of  any  sale  shall  be  paid  to  the 
several  parties  in  interest."  This  statute  declares  in  express 
terms  that  the  deed  of  trust  which  had  been  previously 
executed,  and  which  was  an  incumbrance  upon  the  premises, 
could  not  operate  upon  the  steam-boilers  and  stop-cocks 
which  had  been  furnished  by  the  comj)lainant.  If  the  pre- 
vious incumbrance  could  not  operate  upon  these  materials, 
then  a  sale  under  the  deed  of  trust  could  convey  no  title  to 
them  to  the  purchaser ;  or  if  any  title  was  conveyed,  it  was 
subject  to  the  prior  lien  of  the  complainants  to  have  their 
debt  first  paid  out  of  the  proceeds  derived  from  the  sale  of 
them.     If  this  was  the  condition  of  the  property  while  it 
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was  attached  to  the  freehold,  and  formed  a  part  of  the  mill, 
that  condition  was  not  changed  by  the  severance  from  the 
freehold,  by  means  of  the  fire.  That  could  not  and  ought 
not  to  destroy  the  lien  of  the  complainants  upon  the  mate- 
rials, and  vest  in  the  purchasers  under  the  deed  of  trust  a 
perfect  and  unincumbered  title,  when  they  had  no  such  title 
before.  They,  however,  assumed  to  exercise  such  title,  and 
sold  those  materials  after  they  were  thus  severed  for  cash, 
thus  putting  them  entirely  beyond  the  reach  of  the  court. 

But  a  court  of  equity  will  not  allow  its  justice  to  be 
[*193]  thus  defeated.     Whenever  it  is  necessary  *it  will 

treat  the  money  as  it  would  the  property,  and  fol- 
low it  into  the  hands  of  the  party  who  has  converted  the 
property  into  money.  This  is  one  of  the  most  familiar 
principles  by  which  courts  of  equity  hate  ever  been  gov- 
erned, and  this  we  think  is  a  proper  case  for  its  exercise. 
Had  the  property  not  been  sold,  but  remained  upon  the 
premises,  the  prior  lien  of  the  complainants  upon  it  to  the 
extent  of  its  value  would  be  undoubted,  and  the  com-t  could 
not  hesitate  to  enforce  it.  It  having  been  sold  and  con- 
verted into  money,  in  violation  of  this  prior  right  of  the 
complainants,  the  only  relief  which  the  court  can  grant  is 
to  award  them  the  money  which  was  realized  from  the  sale 
of  the  property.  A  court  of  equity  can  not  allow  rights  to 
be  thus  destroyed  by  the  wrongful  act  of  one  who  is  sub- 
stantially claiming  to  have  converted  the  property  of 
another  into  money  which  he  may  claim  as  his  own. 

The  decree  of  the  circuit  court  must  be  reversed  and  the 

suit  remanded. 

Decree  reversed. 


Gut  Moerison  v.  Martin  T.  Kurtz  et  al. 

Error  to  Madison. 

Court  of  equity  —  MarsJialing  assets. —  While  a  court  of  equity  has 
undoubted  authority  to  compel  one  creditor  to  satisfy  his  debt  out  of 
a  particular  fund  to  which  he  alone  can  resort,  yet  it  will  never  do 
tliis  to  the  injury  of  such  creditor,  or  where  that  course  will  work 
injustice  to  other  parties. 

Compare  Dodds  v.  Snyder,  44  111.  53. 
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While  the  court  possesses  this  power,  it  by  no  means  follows  that  it  will 
always  be  exercised.  It  is  the  primary  duty  of  the  court  to  protect 
all  of  the  creditors  in  their  just  rights,  and  also  the  rights  of  others. 

Sajie  —  Partners}iip  property. —  Partnership  estate  should  be  first  ex- 
hausted to  pay  partnership  debts,  before  resort  is  had  to  the  separate 
estates  of  the  partners.  And  the  separate  creditors  are  entitled  to  be 
first  paid  out  of  the  separate  estates  of  the  several  partners. 


Majrtin  T.  Kuetz,  as  surviving  partner  of  the  firm  of  M. 
T.  Kurtz  &  Company,  filed  his  bill,  alleging  that  he,  together 
with  one  Yines  D^vis,  in  the  year  1850,  being  the  owners 
of  certain  real  estate  in  the  county  of  Madison,  which  he 
describes,  and  upon  which  was  a  steam  flouring  mill,  formed 
a  copartnership  for  the  purpose  of  carrying  on  the 
milling  business,  and  that  ^afterwards  one  John  [*194] 
Loyd  became  a  member  of  said  copartnership,  pay- 
ing to  Kurtz  &  Davis  $7,000,  which  were  appiied  to  the 
satisfaction  of  the  debts  due  by  the  copartnership ;  that  a 
distillery  was  erected  and  carried  on  upon  the  same  premises 
by  the  firm ;  that  the  firm  became  involved  to  the  extent  of 
$18,000;  that  soon  after  Davis  and  Loyd  lost  their  lives  by 
the  same  accident;  that  Kurtz  was  unable  to  satisfy  the 
debts  due  by  the  firm,  or  to  carry  on  the  business  without 
loss.  Therefore,  he  prayed  that  the  property  of  the  firm 
should  be  sold,  and  the  proceeds  thereof  be  distributed  in 
the  payment  of  the  debts  due.  The  estate  and  assets  of 
the  firm  were  ordered  to  be  sold  and  distributed,  and  a  com- 
missioner was  appointed  to  carry  out  the  decree. 

The  commissioner  sold  and  made  his  report,  and  the  court 
found  and  decreed  upon  it,  that  the  debt  due  Guy  Morrison 
was  secured  by  a  deed  of  trust  on  real  estate  which  be- 
longed to  John  Loyd  in  his  own  right,  and  that  Morrison 
have  satisfaction  of  his  claim  against  the  late  firm  of  Kurtz, 
Davis  &  Co.  out  of  and  from  the  real  estate  by  which  he  is 
secured  for  the  payment  of  his  said  claim ;  and  that  after 
having  exhausted  said  real  estate  for  that  purpose,  if  there 
should  be  a  balance  unpaid  against  the  firm,  Morrison  was 
to  become  a  general  creditor  with  the  other  creditors  who 
have  presented  their  claims,  and  to  be  paid  in  the  same 
manner  to  the  extent  of  said  balance ;  and  that  the  com- 
missioner should  retain  in  his  hands  an  amount  of  money 
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suflB.cient  to  pay  any  deficiency  of  the  claim  of  Morrison, 
which  might  exist  after  the  sale  of  the  real  estate  on  which 
he  holds  the  deed  of  trust. 

By  agreement  the  case  was  to  be  taken,  if  appealed,  to 
the  supreme  court  at  Springfield. 

Morrison  assigned  for  error  that  the  court  below  erred 
in  decreeing  that  the  claims  filed  before  the  master  by 
Martin  T.  Kurtz  &  Co.  be  allowed  to  be  paid  out  of  the 
proceeds  of  the  partnership  property  with  the  other  cred- 
itors, excepting  the  said  Morrison;  that«the  court  erred  in 
decreeing  that  Morrison  have  satisfaction  of  his  claim 
against  the  firm  out  of  the  real  estate  mortgaged  by  Loyd 
for  the  payment  of  his  claim,  and  that  after  having  ex- 
hausted said  real  estate,  if  there  should  remain  a  balance 
unpaid,  that  he  was  to  become  a  general  creditor  with 
others,  etO;  and  in  not  decreeing  that  the  claim  of  Mor- 
rison should  be  paid  out  of  the  partnership  property  as  a 
general  creditor. 

The  decree  was  entered  by  Undeewood,  judge,  at  August 
term,  1853,  of  the  Madison  circuit  court. 

[*195]       J.  &  D.  Gillespie,  for  plaintiff  in  error.     *H.  Bil- 
lings and  Gr.  Teumbull,  for  defendants  in  error. 

Catok,  J.  Two  questions  are  presented  for  our  consider- 
ation in  this  case :  First,  whether  Morrison  is  entitled  to  a 
•distributive  share  of  the  proceeds  of  the  sale  of  the  mill 
property  upon  his  debt ;  and  second,  whether  Kurtz  &  Co. 
are  entitled  also  to  share  in  such  distribution. 

Morrison  held  a  mortgage  upon  this  property  to  secure 
his  debt,  which  was  to  be  paid  by  Kurtz  &  Davis,  who,  at 
that  tirhe,  composed  the  firm.  Loyd  was  taken  into  the 
firm  as  an  equal  partner,  and,  for  the  purpose  of  relie"\ang 
the  mill  property  from  that  debt,  that  they  might  be  enabled 
to  raise  other  money  upon  that  property,  new  notes  were 
given  to  Morrison,  executed  by  all  three  of  the  partners,  to 
secure  which  Loyd  and  wife  executed  a  deed  of  trust  of  his 
separate  property  to  Morrison.  After  the  dissolution  of  the 
partnership  by  the  death  of  Davis  and  Loyd,  a  decree  was  en- 
tered in  this  suit  at  the  instance  of  the  surviving  partner 
directing  the  sale  of  the  mill  property  for  the  payment  of 

224 


1S53.]  MoEEisoN  V.  Kurtz.  106 

the  debts  of  the  firm ;  and  Morrison  presents  his  claim  before 
the  master,  and  claims  a  distributive  share  of  the  proceeds 
of  the  sale,  as  one  of  the  creditors  of  the  firm.  That  his 
debt  vras  due  from  the  firm,  and  was  a  partnership  debt, 
there  can  be  no  question  from  the  proofs  reported  by  the 
master,  and  the  only  objection  to  his  sharing  in  the  distri- 
bution is  that  the  estate  is  insolvent,  and  that  his  debt  is 
secured  by  a  deed  of  trust  of  Loyd's  private  estate,  to  which 
he  can  resort  for  the  payment  of  his  debts,  and  to  which  the 
other  creditors  of  the  firm  can  not  resort  for  the  payment 
of  their  debts.  While  a  court  of  equity  has  an  undoubted 
authority  to  compel  one  creditor  to  satisfy  his  debt  out  of  a 
particular  fund  to  which  he  alone  can  resort,  yet  it  will 
never  do  this  to  the  injury  of  such  creditor,  or  where  that 
course  will  work  injustice  to  other  parties.  While  the  court 
possesses  this  power,  it  by  no  means  follows  that  it  will  be 
always  exercised.  It  is  the  primary  duty  of  the  court  to 
protect  all  of  the  creditors  in  their  just  rights,  and  also  the 
rights  of  others.  "We  think  Morrison  has  a  right  to  insist 
upon  his  distributive  share  of  the  cash  raised  from  the  sale 
of  the  property  as  a  creditor  of  the  firm.  As  a  creditor  of 
the  firm  he  has  the  same  abstract  right  to  the  proceeds  of  the 
sale  as  the  other  creditors.  He  is  as  meritorious  in  every 
respect  as  they;  and  because  he  was  more  vigilant  or  cau- 
tious in  requiring  security,  jt  is  no  reason  why  he  should  be 
put  in  a  worse  condition  than  the  other  creditors,  by  having 
his  debt  postponed  and  his  payment  dela3^ed  till  by  a  proper 
proceeding  he  can  realize  out  of  the  property  upon 
which  his  debt  is  ^secured,  while  the  other  creditors  [*196] 
are  paid  in  cash.  Abstractly,  he  has  as  much  right 
to  this  money  as  they  have,  and  they  have  no  merit  over 
him  which  entitles  them  to  immediate  payment,  while  he  is 
delayed. 

But  there  is  another  reason  why  Morrison's  debt  should 
be  paid  pro  rata  Avith  the  other  creditors  of  the  firm.  By 
so  much  as  this  dividend  will  reduce  Morrison's  debt,  by  so 
much  will  Loyd's  separate  estate  be  relieved  from  the  in- 
cumbrance of  a  debt  which  is  not  properly  chargeable  upon 

his  estate,  but  is  justly  chargeable  upon  the  partnership 
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estate.  Justice,  therefore,  to  Loyd's  separate  creditors,  ttIio 
are  here  represented  by  the  administratrix,  requires  that  the 
partnership  estate  should  be  first  exhausted  in  the  payment 
of  this,  with  other  partnership  debts,  before  resort  is  had  to 
his  separate  estate,  for  the  payment  of  the  firm  habilities. 
It  is  true  that  all  of  the  separate  estates  of  the  several  part- 
ners are  liable  to  the  payment  of  the  partnership  debts,  but 
not  till  all  of  their  separate  creditors  are  paid.  The  partner- 
ship estate  is  first  liable  for  the  payment  of  the  partnership 
debts,  and  the  separate  estates  of  the  partners  are  first  liable 
to  the  payment  of  the  separate  debts  of  the  several  partners, 
This  rule  is  a  just  one  in  principle,  and  the  general  creditors 
of  the  firm  can  not  complain,  when  it  is  enforced  in  favor  of 
the  representatives  of  Loyd's  separate  estate ;  and  it  is  by 
no  means  certain  that  the  separate  creditors  of  Loyd  would 
not  have  the  right  to  insist  that  Morrison  should  receive  his 
distribution  of  the  assets  of  the  firm  before  resorting  to 
Loyd's  separate  estate  under  the  trust  deed.  At  any  rate, 
we  think  he  has  a  right  to  it,  when  it  is  claimed  by  him, 
and  that  the  court  erred  in  excluding  him  from  a  distribu- 
tion of  the  proceeds  of  the  sale  of  the  firm  property. 

We  think  the  court  decided  properly  in  admitting  the  firm 
of  Kurtz,  Davis  &  Stocking  to  a  dividend  upon  their  debt 
out  of  this  fund.  Kurtz  and  Davis  were  members  of  both 
firms,  but  Stocking  was  a  stranger  to  the  other  copartner- 
ship. He,  at  least,  has  a  right  to  insist  upon  this  dividend 
as  much  as  if  his  partners  were  not  connected  with  the  other 
firm.  He,  as  a  partner,  is  liable  for  all  of  the  debts  of  the 
firm  of  which  he  is  a  member,  and  he  has  a  right  to  insist 
that  all  which  is  due  to  his  firm  shall  be  brought  in  to  swell 
the  fund  out  of  which  those  debts  shall  be  first  paid.  It  is 
true  that  Kurtz  and  the  estate  of  Davis  are  liable  for  the 
debts  of  the  firm  of  Kurtz,  Davis  &  Loyd;  but  their  interests 
in  the  assets  of  the  other  firm  are  not  thus  liable  till  its  debts 
have  been  all  paid  and  a  dividend  made  to  them  of  the  resi- 
due.    Then,  and  not  till  then,  does  it  become  the  separate 

property  of  the   individual   members  of  the  firm, 
[*19T]  *and,  as  such,  liable  for  the  debts  of  the  other  firm. 

The  decree  directing  the  distribution  of  the  proceeds 
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of  the  sale  of  the  property  specified  must  be  reversed  and 
the  suit  remanded,  with  directions  to  let  Morrison  in  for  his 
distributive  share  with  the  other  creditors. 

Decree  reversed. 


The  County  of  Macoupin  v.  Henry  Edwards. 
Appeal  from  Macoupin. 

Contract  with  county  to  care  for  paupers. —  Lunatics. —  The 
plaintiff  below  entered  into  a  contract  with  Macoupin  county  to  i^rop- 
erly  feed  and  clothe  every  pauper  sent  to  him  upon  the  order  of  any 
one  member  of  the  county  court,  for  a  specified  sum.  Held,  that  he 
could  recover  no  more  than  that  sum  from  the  county  for  taking  care 
of  a  lunatic  pauper,  although  the  trouble  and  essipense  was  increased 
by  reason  of  the  insanity.  The  term  pauper,  under  the  statute, 
includes  lunatic  paupers. 

A  lunatic  who  was  not  a  pauper  would  not  be  included  within  the  agree- 
ment. 

This  cause  was  heard  before  Woodson,  judge,  without  the 
intervention  of  a  jury,  at  September  term,  1853,  of  the 
Macoupin  circuit  court. 

The  facts  of  the  case  will  be  found  in  the  opinion  of  the 
court. 

S.  S.  Gilbert,  for  appellant.     J.  M.  Palmer,  for  appellee. 

Caton,  J.  In  the  contract  entered  into  between  Edwards 
and  the  county  court  the  following  stipulation  is  expressed: 
''  The  said  Edwards  shall  well  and  truly  receive  every  pauper 
sent  to  him  upon  the  order  of  any  one  member  of  the 
county  court,  and  shall  properly  feed  and  clothe  every 
pauper  so  sent  to  him,  and  humanely  treat  the  same,"  etc., 
for  which  he  was  to  receive  $1.37^  per  week  for  each  pauper 
sent  by  the  proper  authorities,  in  addition  to  tlie  use  of 
the  farm,  etc. 

The  ag-reed  state  of  facts  is  as  follows:     ''The  members 
of  the  county  court  sent  to  the  poor-house  Whit- 
field, Sprowell  *and   Camp,  three  insane   persons,  [-UOS] 
who  were  kept  by  plaintiff  under  their  order.     It 
was  agreed  that  said  persons  were  more  troublesome  than 
persons  of  sound  mind,  and  that  it  was  worth  more  to  keep 
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them ;  and  tlie  plaintiff  insists  that,  for  keeping  said  per^ 
sons,  he  is  entitled  to  such  sum  as  it  was  reasonably  Avorth, 
without  regard  to  the  terms  of  said  bond.  The  defendants 
insist  that  these  persons  are  embraced  in  the  terms  of  said 
contract.  Upon  these  facts  the  court  found  for  the  plaintiff 
deciding  that  such  insane  persons  were  not  within  the  terms 
of  said  contract,  and  rendered  judgment  for  the  plaintiff  for 
the  sum  of  $21Y.50,  v/hich  it  is  admitted  it  was  reasonably 
worth,  if  not  embraced  in  said  written  contract." 

The  first  section  of  the  eightieth  chapter,  Revised  Stat- 
utes, defines  a  pauper  to  be,  "  every  person  who  shall  be 
unable  to  earn  a  livelihood  in  consequence  of  any  bodily 
infirmity,  idiocy,  lunacy,  or  other  unavoidable  cause."  By 
the  subsequent  provision  of  the  same  section  these  persons 
are  required  to  be  supported  by  certain  specified  relations, 
if  they  have  them,  in  any  county  in  the  state,  of  sufficient 
ability  to  do  so.  If  not,  then  the  third  section  provides 
that  "  the  said  pauper  shall  receive  such  relief  as  his  or  her 
case  may  require  out  of  the  county  treasury." 

The  fiftieth  chapter  of  the  Revised  Statutes,  entitled 
"  Idiots  and  Lunatics,"  provides  that  whenever  any  idiot, 
lunatic,  or  distracted  person,  has  any  estate,  the  judge  of 
the  circuit  court  may  summon  a  jury  to  inquire  whether 
such  person  "  be  lunatic,  insane  or  distracted,"  and  if  the 
jury  find  him  so  to  be,  the  judge  is  required  to  appoint  a 
conservator,  who  shall  give  bond  and  take  charge  of  and 
manage  his  estate;  and  the  fourth  section  provides  that 
"  it  shall  be  the  duty  of  such  conservator  to  apply  the  an- 
nual income  and  the  profits  thereof  to  the  support  of  such 
idiot,  lunatic  or  distracted  person,  his  or  lier  family."  Then 
the  sixth  section  provides  as  follows :  "  The  overseers  of 
the  poor  in  every  county  shall  take  charge  of  the  body  of 
any  person  so  insane,  lunatic  or  distracted,  and  shall  have 
po^ver  to  confine  him  or  her,  and  sliall  comfortably  support 
such  person,  and  make  out  an  account  thereof,  and  return 
the  same  to  the  county  commissioners'  court,  whose  duty 
it  shall  be  to  make  an  order  requiring  the  treasurer  of  said 
county  to  pay  the  same  out  of  anj-  money  in  the  treasury  of 
said  county  not  otherwise  appropriated." 

There  is   no   provision  in  this   chapter  which  in  terms 
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gives  to  the  conservator  the  control  of  the  person  of  the 
lunatic,  but  it  is  insisted  that  the  sixth  section  does 
give  the  control  of  all  "^lunatics,  whether  they  have  [*199] 
conservators  or  not,  or  whether  they  are  paupers  or 
not,  to  the  overseers  of  the  poor.  Without  determining 
that  question  now,  but  assuming  it  to  be  true,  we  do  not 
think  it  justifies  the  decision  of  the  court  in  this  case.  It 
is  certain  that  the  contract  in  this  case  covers  all  paupers 
sent  by  the  proper  authorities  to  Edwards  to  be  kept, 
Avhether  they  become  paupers  from  insanity  or  other  cause, 
or  whether  they  be  insane  or  not,  and  we  think  the  pre- 
sumption is,  from  the  agreed  state  of  facts,  that  these  per- 
sons were  sent  to  Edwards  as  paupers.  The  terms  of  the 
contract  are  explicit  that  he  shall  take  and  support  all  pau- 
pers sent  him,  at  the  stipulated  price,  and  that  must  neces- 
sarily have  reference  to  paupers  as  defined  by  the  statute, 
Avhich  in  express  terms  includes  lunatics  who  are  unable  to 
support  themselves.  This,  it  must  be  presumed,  the  plaint- 
iff knew  at  the  time  he  entered  into  the  contract,  and  he 
must  have  contracted  in  view  of  it.  It  is  no  doubt  true 
that  insane  paupers  are  liable  to  be  more  troublesome  than 
those  of  sound  mind,  but  not  necessarily  so.  It  constitutes 
no  legal  reason  why  he  should  charge  more  than  the  stipu- 
lated price,  because  it  was  worth  more  to  keep  them  than 
ordinary  paupers.  With  the  same  propriety  might  he 
charge  more  for  a  pauper  who  was  afflicted  with  a  loath- 
some disease;  or  in  any  other  case,  where  extra  trouble  was 
incurred.  He  was  not  bound  to  take  any  but  paupers,  and 
if  the  county  authorities  had  assumed  to  take  charge  of 
these  persons,  and  they  had  sufficient  estate  to  support  them, 
but  were  sent  there  merely  for  safe-keeping,  we  should  be 
inclined  to  hold  that  the  plaintiff  might  show  that  by  proof, 
and,  if  shown,  he  might  recover  upon  the  quantum,  meruit^ 
because  they  would  not  be  embraced  within  the  contract. 
But  we  think,  very  clearly,  the  presumption  is,  from  the 
agreed  statement,  that  these  persons  were  sent  to  the  plaint- 
iff as  paupers,  and  if  he  had  refused  to  take  them  upon  this 
evidence,  he  would  have  been  liable  on  his  bond  for  such 
refusal.  But  having  taken  them,  he  is  only  entitled  to  the 
price  agreed  upon,  irrespective  of  the  question  whether  it 
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was  worth  more  or  less.  The  contract  was  one  which  the 
county  court  had  a  right  to  make,  and  they  have  the  right 
to  insist  upon  its  terms. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


P200]      '  *David  B.  Watt  -y.  Eliab  B.  Kieby. 

Error  to  Scott. 

LiraTATiON  ACT  OF  1849.— The  limitation  act  of  the  10th  of  February, 
1849,  was  intended  to  have  a  prospective  operation  only.i 

Credit  given  to  one  partner. —  Wliere  credit  was  originally  given  to 
one  of  two  jiartners,  the  creditor  can  not  hold  both  Uable,  although 
both  may  receive  the  benefit  of  the  transaction. 

Burden  of  proof  on  party  holding  affirmative. — "Where  testi- 
mony is  so  equally  balanced  that  no  conclusion  can  be  drawn  from  it, 
it  is  the  duty  of  the  jury  to  decide  against  the  party  who  holds  the 
affirmative  of  the  issue. 

A  party  who  makes  an  affirmative  allegation  must  maintain  it  by  proof, 
or  the  finding  must  be  against  him.  His  proof  must  be  superior  to 
that  offered  by  his  adversary. 

This  cause  was  heard  at  April  term,  1853,  of  the  Scott 
circuit  court,  Woodson,  judge,  presiding. 

M.  McCoNNEL  and  In".  M.  Knapp,  for  plaintiff  in  error. 
D.  A.  Smith,  for  defendant  in  error. 

Teeat,  C.  J.  This  was  an  action  of  debt,  brought  by 
Kirby  against  D.  B.  Watt,  surviving  partner  of  D.  Watt  & 
Son.  The  declaration  contained  the  common  counts.  The 
defendant  pleaded  nil  debet;  and  that  the  cause  of  action 

Cited  :  Limitation  commenced  to  run,  when,  30  111.  397 ;  16  111.  110. 
Liability  of  firm,  44  lU.  527.  Affirmative  allegation  requires  superior 
proof,  67  111.  330. 

1  Limitation  law  of  1872,  prospective  only.  Dickson  v.  C.  B.  &  Q.  R. 
R.  Co.  77  111.  331.     See  Gibbons  v.  Goodrich,  3  Bradw.  590. 

A  statute  of  limitations  will  not  be  construed,  if  it  can  be  avoided,  as 
intended  to  revive  the  right  to  sue  on  claims  already  barred.  White- 
hurst  V.  Dey,  90  N.  C.  542.  See  Gillette  v.  Hibbard,  3  Montana,  412 ; 
Ryder  v.  Wilson,  41  N.  J.  L.  9. 

A  statute  of  limitations  applies  to  prior  contracts,  unless  expressly 
saving  them  from  its  operation.     Acker  v.  Acker,  81  N.  Y.  143. 
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did  not  accrue  within  five  years.  The  conrt  sustained  a  de- 
murrer to  the  latter  plea.  It  appeared  in  evidence  that  D. 
Watt  run  a  flouring  mill  for  some  time  on  his  own  account, 
and  that  D.  B.  Watt  was  employed  by  him  about  the  mill ; 
that  they  afterwards  formed  a  partnership  under  the  style 
of  D.  Watt  &  Son,  and  run  the  mill  on  account  of  the  firm ; 
that  Kirby  was  in  the  habit  of  buying  wheat,  and  having  it 
delivered  at  the  mill;  that  it  was  the  custom  to  give  receipts 
for  the  wheat,  and  for  the  parties  to  settle  thereby ;  that 
Palmer  delivered  a  quantity  of  wheat  at  the  mill  for  Kirby, 
but  it  did  not  appear  whether  any  receipt  was  ever  given 
for  it.  The  proof  left  it  very  doubtful  whether  this  wheat 
was  delivered  at  the  mill  before  or  after  the  formation  of 
the  partnership ;  and  whether  it  was  included  in  any  settle- 
ment made  between  Kirby  and  D.  Watt  or  D.  Watt  &  Son. 
The  plaintiff  claimed  to  recover  the  value  of  the  wheat 
delivered  by  Palmer.  The  court  instructed  the  jury,  at  the 
request  of  the  plaintiff,  "  that  if  the  wheat  was  orig- 
inally *contracted  for  with  D.  Watt,  but  was  deliv-  [*201J 
ered  to  D.  Watt  &  Son,  and  went  to  tlieir  use,  then 
the  defendant,  as  surviving  partner,  is  bound  to  account  to 
the  plaintiff  for  the  same ;  and  unless  he  proves  that  it  has 
been  paid  for,  the  plaintiff  is  entitled  to  recover.  The  court 
refused  to  instruct  the  jury,  at  the  instance  of  the  defend- 
ant, "  that  to  enable  the  jury  to  find  a  verdict  for  the  plaint- 
iff, they  must  believe  from  the  evidence  that  the  wheat  was 
sold  and  delivered  by  him  to  the  firm  of  D.  Watt  &  Son ; 
and  if  the  testimony  in  the  case  leaves  the  question  equally 
doubtful,  whether  the  wheat  was  sold  and  delivered  to  D. 
Watt  before  the  partnership  with  his  son,  or  to  D.  Watt  & 
So)i  after  the  partnership,  then  they  must  find  for  the  de- 
fendant." The  verdict  and  judgment  were  in  favor  of  the 
plaintiff. 

1.  The  demurrer  was  properly  sustained  to  the  plea  of  the 
statute  of  limitations.  Before  the  passage  of  the  act  of 
the  loth  of  February,  1849,  there  was  no  limitation  to 
actions  of  debt  upon  simple  contract.  That  act  required 
such  actions  to  be  brought  within  five  years,  but  it  was  in- 
tended to  have  a  prospective  operation  only.  This  suit  was 
commenced  within  five  years  after  the  13th  of  April,  1849, 
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the  time  when  that  act  became  operative.  The  bar  was 
therefore  not  complete.  See  the  case  of  Trustees  of  Schools 
V.  Chamherlain^  14  Illinois,  495. 

2.  Where  credit  is  originally  given  to  one  partner,  the 
creditor  can  not  hold  the  partners  liable,  although  they  may 
receive  the  benefit  of  the  transaction.  The  debt,  being  sep- 
arate in  its  inception,  does  not  become  joint  by  the  sub- 
sequent application  of  the  funds  to  the  purposes  of  the 
partnership.  We  do  not  consider  the  instruction  given  for 
the  plaintiff  as  impugning  this  principle.  It  appeared  that 
an  arrangement  existed  between  the  plaintiff  and  D.  Watt, 
by  which  the  former  purchased  wheat  and  had  it  delivered 
at  the  mill  carried  on  by  the  latter;  and  that  the  same 
course  of  business  was  pursued  after  the  mill  passed  into  the 
hands  of  the  partners.  The  partners  were  not  chargeable 
for  any  wheat  delivered  at  the  mill  before  the  partnership 
was  formed,  although  it  may  have  gone  to  their  use.  The 
liability  attached  to  D.  Watt  on  the  delivery  of  the  wheat, 
and  could  not  be  transferred  to  the  partners  without  their 
express  consent.  The  credit  was  given  to  him,  and  not  to 
the  partners.  But  the  case  is  different  in  respect  to  grain 
delivered  to  the  partners,  although  it  may  have  been  deliv- 
ered in  pursuance  of  the  previous  general  arrangement. 
l^o  credit  was  given  to  D.  Watt  when  the  arrangement  was 
made.     It  was  the  delivery  alone  that  rendered  him  liable. 

The  partners  are  clearly  liable  as  original  contractors 
[*202]  for  any  grain  delivered  to  -them.     They  received 

it  on  their  joint  account,  and  not  on  behalf  of  D. 
Watt  individually.  The  credit  was  given  to  them,  and  not 
to  him. 

3.  The  court  erred  in  refusing  the  instruction  demanded 
by  the  defendant.  It  is  the  duty  of  a  jury  to  weigh  the 
evidence,  and  decide  the  issue  as  the  evidence  may  pre- 
ponderate. But  a  case  may  occasionally  arise  where  the 
testimony  is  so  equally  balanced  that  no  conclusion  can  be 
drawn  from  it.  In  such  case,  it  is  clearly  their  duty  to  de- 
cide against  the  party  who  holds  the  affirmative  of  the  issue. 
The  scale  must  incline  to  his  side,  before  he  is  entitled  to  a 
favorable  decision.  A  party  who  makes  an  affirmative  alle- 
gation must  maintain  it  by  proof,  or  the  finding  must  be 
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against  him.  He  must  establish  the  truth  of  the  allegation. 
It  is  not  enough  that  his  proof  may  be  equal  to  that  of  his 
adversary.  It  must  be  superior.  In  this  case,  the  plaintiff 
alleged  that  the  grain  was  delivered  to  the  partners,  and  it 
was  incumbent  on  him  to  make  good  the  allegation.  If  the 
evidence  tended  equally  to  show  a  delivery  to  D.  AVatt,  the 
defendant  was  entitled  to  a  verdict.  In  such  event,  the  af- 
firmative allegation  of  the  plaintiff  was  not  established. 
Further  testimony  was  necessary  to  destroy  the  equilibrium, 
and  turn  the  scale  in  his  favor.  So  if  the  grain  was  deliv- 
ered to  the  partners,  the  burden  of  proving  payment  would 
rest  on  the  defendant ;  and  if  he  failed  to  show  payment 
by  a  preponderance  of  testimony,  the  plaintiff  would  be 
entitled  to  judgment. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  M.  Cowgill  et  al.  v.  James  G.  Long. 
Error  to  Menard. 

School  tax. —  It  is  essential  to  the  validity  of  a  school  tax  that  it  be 
certified  to  the  clerk  on  the  day  designated  by  law. 

Same  —  Poicer  of  legislature. —  The  legislature  has  power  to  pass  an  act 
to  remedy  defects  in  the  law  authorizing  taxation  for  building  school- 
houses,  while  the  tax  remains  uncollected. 

Woodson,  judge,  tried  this  case  at  May  term,  1853,  of  the 
Menard  circuit  court. 

*W.  H.  Herndon,  for  plaintiffs  in  error.  T,  L.  ['^'203] 
Harris,  for  defendant  in  error. 

Treat,  C.  J.  The  eighty-second  section  of  the  "  Act  to 
establish  and  maintain  common  schools,"  approved  February 
12,  1849,  provides:  "On  the  first  Saturday  of  May  next, 
and  on  the  first  Saturday  of  May  annuall}''  thereafter,  the 
inhabitants,  legal  voters  of  any  school  district  in  this  state, 
may  meet  together  at  some  convenient  place  in  the  district 
for  the  purpose  of  voting  for  or  against  levying  a  tax  for 

Cited:  21  111.  610;  35  111.  465;  61  111.  226;  72  III.  246:  109  111.  527. 
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the  support  of  common  schools,  for  building  and  repairing 
school-houses,  or  for  other  school  purposes."  It  further  pro- 
vides, "  that,  if  five  of  said  inhabitants  request  it,  the  school 
directors  shall  call  such  meeting  to  be  holden  upon  any 
Saturday."  The  seventy-second  section  requires  the  dis- 
trict clerk  to  certify  to  the  county  clerk,  before  the  first  of 
July,  a  correct  abstract  of  the  votes,  and  the  amount  of 
money  voted  to  be  raised;  and  makes  it  the  duty  of  the 
county  clerk  to  charge  ilie  amount  upon  the  property  as- 
sessed for  taxation  in  the  school  district,  and  enter  the  same 
in  the  tax  book. 

The  second  section  of  the  "  Act  to  amend  the  several  acts 
concerning  the  public  revenue,"  approved  February  8, 1849, 
requires  the  assessor  to  return  the  assessment  to  the  county 
clerk  by  the  first  Monday  of  September;  and  makes  it  the 
duty  of  the  county  clerk  to  deliver  the  tax  book  to  the  col- 
lector by  the  first  Monday  of  ISTovember. 

On  Saturday,  the  20th  of  July,  1850,  the  inhabitants  of  a 
school  district  in  Menard  county  voted  a  tax  of  $500,  for 
the  purpose  of  erecting  a  school-house  in  the  district ;  and 
the  district  clerk  certified  the  proceedings  to  the  county 
clerk  on  the  15th  of  October;  and  the  county  clerk  charged 
the,  amount  upon  the  property  assessed  in  the  district,  and 
made  the  necessary  entries  in  the  tax  book.  Cowgill  and 
Frackelten  were  charged  $28.26  on  account  of  this  tax ;  and 
the  collector  distrained  their  propertj^  for  its  payment  on 
the  11th  of  May,  1851.  They  thereupon  filed  a  bill  in  chan- 
cery against  the  collector,  and  enjoined  him  from  selling 
the  property  distrained. 

While  this  suit  was  pending,  and  on  the  21st  of  January, 
1853,  an  act  was  passed  in  these  words:  "That  the  vote 
of  the  inhabitants  of  school  district  No.  1,  in  township  18 
north,  of  range  1  west,  in  Menard  county,  and  the  tax  voted 
by  said  inhabitants,  on  the  20th  day  of  July,  1850,  are 
hereby  declared  to  be  good,  valid  and  effectual  in  law  and 
in  equity ;  and  the  act  of  the  secretary  and  chairman,  in 
certifying  to  the  district  directors  the  record  of  the 
[*201]  meeting  of  said  inhabitants  on  ""the  day  and  year 
aforesaid ;  and  the  act  of  the  district  clerk  in  certi- 
fying to  the  clerk  of  the  county  of  said  county  the  abstract 
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of  the  votes,  and  the  amount  of  money  voted  to  be  raised 
at  said  meeting ;  and  the  act  of  the  county  clerk  aforesaid, 
in  computing  the  tax  upon  the  taxable  property  of  said 
school  district,  are  hereby  declared  to  be  good,  legal  and 
effectual  in  law,  in  all  respects  whatever." 

The  cause  was  submitted  to  the  court  on  the  foregoing 
state  of  case,  and  a  -decree  was  entered  dissolving  the  in- 
junction and  dismissing  the  bill. 

The  tax  might  properly  have  been  voted  on  "  any  Satur- 
day "  in  May  or  June.  That  term  applied  as  well  to  the 
latter  as  the  former  month.  But  the  tax  was  improperly 
voted  in  July.  It  was  then  too  late  to  have  the  same  charged 
on  the  assessment  for  1850.  A  school  tax  could  not  be 
included  in  the  tax  book  of  that  year,  unless  it  was  reported 
to  the  county  clerk  before  the  1st  of  July.  This  provision 
of  the  statute  is  imperative,  and  in  no  sense  discretionary. 
It  is  as  essential  to  the  validity  of  a  school  tax  that  it  be 
certified  to  the  county  clerk  by  the  day  designated,  as  it  is 
to  the  validity  of  a  state  and  county  tax  that  the  assess- 
ment be  made  and  returned  within  the  time  limited.  If 
this  was  the  only  point  in  the  case,  the  complainants  would 
clearly  be  entitled  to  the  relief  sought,  or  if  the  property 
seized  had  been  sold,  their  title  would  not  be  divested  by 
the  proceedings.  See  Marsh  v.  Chesarf,  11  111.  223;  Bil- 
lings V.  Dette?i,  post,  218. 

But  this  question  does  not  dispose  of  the  case.  Tlie  effect 
of  the  act  of  the  21st  of  January,  1853,  remains  to  be  con- 
sidered. The  act  relates  exclusively  to  this  particular  tax; 
and  the  intention  of  the  legislature  can  not  be  mistaken. 
It  Avas  to  cure  the  defects  in  voting  and  charging  the  tax. 
And  the  object  was  accomplished,  if  the  legislature  had 
power  to  pass  the  act.  So  far  as  this  case  is  concerned  there 
can  be  no  reasonable  doubt  of  its  authority  in  the  matter. 
It  was  clearly  competent  for  the  legislature  to  remedy  these 
defects  while  the  tax  remained  uncollected.  Laws  of  this 
character  are  often  passed  to  secure  the  collection  of  taxes 
defectively  levied,  and  there  can  be  no  serious  objection  to 
their  validity.  ■  When  this  act  was  passed  the  tax  charged 
against  the  complainant  was  unpaid.  The  proceedings  as  to 
them  were  not  concluded.     It  did  not,  therefore,  have  the  ef- 
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feet  to  divest  their  title,  and  vest  it  in  another.  They  still 
had  the  right  to  pay  the  tax,  and  discharge  the  levy  on  their 
property.    If  the  property  has  since  been  sacrificed  to  pay  the 

tax,  it  is  the  result  of  their  own  neglect.  If  the  prop- 
[*205]  erty  had  been  sold  prior  to  the  passage  of  the  -'act, 

the  case  would  present  a  more  serious  question.  It 
might  then  be  contended,  with  some  degree  of  plausibility, 
at  least,  that  their  property  had  been  taken  from  them  by  a 
legislative  decree  and  transferred  to  another. 

The  decree  must  be  affirmed. 

Decree  affi^rmed. 


Hiram  Kimball,  for  the  use  of  Phineas  Kimball,  v.  Justice 
MuLHEEN  et  al.,  as  assignees  of  John  D.  Eennard  et  at. 

Krror  to  Hancock. 

Property,  in  the  hands  of  an  assignee,  for  the  purpose  of  paying  creditors, 
can  not  be  reached  by  attachment  or  garnishee  process. 

This  cause  was  heard  by  the  court,  Woodson,  judge,  pre- 
siding, without  the  intervention  of  a  jury,  at  October  term, 
1851,  of  the  Hancock  circuit  court. 

The  opinion  gives  a  full  statement  of  the  case. 

Beowning  and  Bushnell  and  R.  S.  Blackwell,  for  plaint- 
iif  in  error.  Wakren  and  Edmonds  and  Williams  and 
Lawrence,  for  defendants  in  error. 

Treat,  C.  J.  This  was  a  proceeding  by  attachment,  com- 
menced in  March,  1848,  by  Hiram  Kimball  against  Justice 
Mulhern  and  George  J.  Barnett.  The  writ  of  attachment 
was  levied  on  certain  real  estate.  The  declaration  alleged, 
in  substance,  that  Smith  and  Rennard  were  indebted  to  the 
plaintiff  in  the  sum  of  $2,000  on  the  12th  of  August,  1846; 
that  on  that  day  he  sued  out  an  attachment  against  them, 
which  was  immediately  levied  on  their  property ;  that  on 
the  20th  of  the  same  month  Smith  and  Rennard  assigned 
all  of  their  estate,  including  the  property  so  attached,  to 

Cited:  85  111.  101. 
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the  defendants;  that  an  ?.rrangement  was  thereupon  made, 
by  which  the  plaintiff  released  the  property  attached,  and 
the  defendants  undertook  to  pay  him  $1,306.80  out 
of  the  first  proceeds  of  the  estate  *assigned;  and  [*206] 
that  the  defendants  had  disposed  of  the  estate  and 
received  $5,000  on  account  thereof.  The  declaration  also 
contained  a  count  for  money  had  and  received.  The  de- 
fendants appeared  and  pleaded  non  assumpsit. 

The  cause  was  submitted  to  the  court  at  the  October  term, 
1851.  The  plaintiff  read  m  evidence  the  proceedings  in 
the  attachment  suit  referred  to  in  the  declaration.  He  also 
introduced  the  officer  who  served  the  attachment  issued  in 
that  case,  who  testified  that  he  levied  the  same  on  a  stock 
of  goods  in  Nauvoo,  amounting  in  value  to  about  $3,000 ; 
he  did  not  invoice  the  goods,  because  he  was  informed  that 
the  matter  would  be  compromised ;  he  held  the  possession  of 
the  goods  until  the  20th  of  August,  1816,  at  the  request 
of  the  parties,  to  enable  them  to  settle ;  it  was  then  agreed 
betwen  Kimball  and  Mulhern  that  Kimball  should  release 
the  goods  from  the  lien  of  the  attachment  so  that  Mulhern 
and  Barnett  could  receive  them  under  an  assignment  from 
Smith  and  Rennard,  and  that  Mulhern  and  Barnett  would 
pay  Kimball  the  amount  of  his  debt,  $1,300,  and  save  him 
harmless  upon  two  or  three  orders  or  notes  amounting  to 
$800  or  $900,  drawn  by  Kimball,  but  which  Smith  and 
Kennard  Avere  bound  to  pay;  Kimball  then  discharged  the 
levy,  and  Smith  and  Eennard  assigned  all  their  property  to 
Mulhern  and  Barnett ;  Barnett  was  not  present. 

The  plaintiff  then  offered  in  evidence  the  deed  of  assign- 
ment from  Smith  and  Rennard  to  Mulhern  and  Barnett, 
bearing  date  the  12th  of  August,  1846.  It  purported  to  be 
signed  by  all  the  parties,  and  was  acknowledged  by  Smith 
and  Eennard  and  Mulhern  on  the  20th  of  August,  1816. 
Smith  and  Rennard  thereby  assigned  and  conveyed  all  of 
their  propert}''  to  Mulhern  and  Barnett,  in  trust  for  the  pay- 
ment of  their  creditors.  The  property  and  the  debts  were 
particularly  described  in  the  assignment.  The  list  of  prop- 
erty embraced  all  the  property  attached  in  this  suit ;  and 
the  list  of  debts  included  a  demand  in  favor  of  Kimball  for 
$1,306.80.     The  deed,  after  directing  the  payment  of  the 
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necessary  expenses  of  executing  the  trust,  contained  these 
provisions :  "  The  proceeds  arising  from  the  trust  estate  shall 
then  be  devoted  to  the  payment  of  the  balance  due  John 
Benbow  and  wife  on  an  unfinished  contract  for  the  pur- 
chase of  certain  lands  from  the  said  John  Benbow  and  wife^ 
which  lands,  when  so  paid  for,  shall  form  a  further  security 
for  the  claim  of  Hiram  Kimball,  and  the  liabilities  of  the 
said  Hiram  Kimball,  as  drawer  of  two  certain  bills  of  ex- 
change, drawn  by  the  said  Hiram  Kimball  upon  the  said 

Smith  and  Rennard,  payable  at  the  Bank  of  the  State 
[*207]  of  Missouri,  dated  July  18,  *184:6,  and  due  three  and 

four- months  after  date;  also  a  certain  order  of  said 
Hiram  Kimball  on  said  Smith  and  Kennard,  in  favor  of 
"William  Allen,  for  $300,  payable  four  months  from  date ; 
and  should  it  be  desirable  to  sell  said  land,  then  the  said 
Hiram  Kimball's  lien  upon  said  land  shall  be  placed  upon 
the  security  for  the  purchase  money  which  the  j)urchaser 
shall  give ;  and  the  residue  of  the  proceeds  of  such  sale  and 
collections  shall  be  considered  as  the  net  avails  or  proceeds 
of  the  property  and  effects  hereby  assigned ;  and  by  and 
with  the  net  avails  and  proceeds  aforesaid,  the  said  parties 
of  the  second  part  shall  pay  and  discharge  the  said  debts  of 
the  said  party  of  the  first  part  in  the  manner  following,  that  is 
to  say :  the  parties  of  the  second  part  shall  pay,  and  discharge 
in  full,  the  several  and  respective  debts,  bonds,  notes  and 
sums  of  money  and  bills  of  exchange,  due  or  to  grow  due 
from  the  said  party  of  the  first  part,  for  which  they  are 
liable  to  the  several  persons  named  and  designated,  together 
with  the  interest  due  and  to  grow  due  on  such  debts,  bills 
and  notes,  and  sums  respectively ;  and  if  said  net  proceeds 
shall  not  be  sufficient  to  pay  the  said  debts  and  liabilities  in 
full,  then  the  same  shall  be  paid  pro  rata  with  such  net  pro- 
ceeds." It  appeared  from  the  assignment  that  the  amount 
due  to  Benbow  and  wife  was  $1,500. 

The  plaintiff  then  called  M.  M.  Merrill,  who  testified  that 
he  was  the  attorney  of  Kimball  in  the  attachment  suit 
against  Smith  and  Eennard,  and  was  present  when  the  as- 
signment was  made;  Kimball  refused  to  release  the  goods 
unless  Mulhern  and  Barnett  would  pay  his  debt,  and  save 
him  harmless  from  the  bills  of  exchange  and  order,  and 
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Mnlhern  agreed  that  they  would  pay  the  debt  and  see  him 
indemnified ;  Barnett  was  not  present,  and  did  not  execute 
the  assignment;  Mulhern  took  possession  of  the  goods  and 
sold  some  of  them  to  Hartwell ;  Bever  kept  the  store  open 
for  several  months,  and  did  business  in  the  names  of  Mul- 
hern and  Barnett ;  he  sold  some  of  the  goods,  and  shipped 
a  portion  of  them  to  St.  Louis. 

The  plaintiff  also  introduced  the  papers  in  an  attachment 
case,  sued  out  in  the  names  of  Mulhern  and  Barnett  against 
John  Benbow.  The  attacliment  bond  purported  to  be  exe- 
cuted by  Mulhern  and  Barnett,  by  Bever,  as  their  attorney 
in  fact.  J.  Sibley  testified  that  he  acted  as  the  attorney  of 
Mulhern  and  Barnett  in  that  case,  but  did  not  recollect  how 
it  was  disposed  of;  he  received  all  his  directions  from  Mul- 
hern and  Bever,  and  knew  nothing  of  Barnett. 

The  plaintiff  also  read  in  evidence  a  deed  from  Mulhern 
and  Barnett  to  Bever,  for  a  tract  of  land  embraced  in  the 
assignment.     It  recited  the  payment  of  the  purchase 
money,  and  was  *acknowledged  by  both  grantees  in  ['"208] 
St.  Louis.     A  witness  testified  that  Hartwell  paid 
Mulhern  $500  for  the  goods  purchased  by  him. 

On  the  foregoing  evidence  the  court  rendered  judgment 
in  favor  of  the  plaintiff  for  $1,706;  with  an  order  for  execu- 
tion against  the  defendants  generally,  and  a  special  execu- 
tion against  the  property  attached. 

Even  if  Mulhern  and  Barnett  were  personally  liable  to  the 
plaintiff,  the  court  erred  in  awarding  a  special  execution 
against  the  property  attached.  The  land  was  not  subject 
to  the  payment  of  a  judgment  against  them.  They  had  no 
beneficial  interest  therein.  It  was  not  held  by  them  in  their 
own  rio^ht,  but  in  the  character  of  trustees  for  the  creditors 
of  Smith  and  Rennard.  They  were  invested  with  the  legal 
title  to  enable  them  to  execute  the  trust.  It  was  their  duty 
to  sell  the  property  and  apply  the  proceeds  to  the  payment 
of  the  debts  named  in  the  deed  of  assignment.  But  if  the 
suit  had  been  brought  against  Smith  and  Rennard,  the  prop- 
erty could  not  have  been  attached.  It  was  already  appro- 
priated for  the  benefit  of  their  creditors.  Property  in  the 
hands  of  an  assignee  for  the  purpose  of  paying  creditors 
can  not  be  reached  by  process  of  attachment.     Lujjton  v. 
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Cutter,  8  Pickering,  298 ;  Gore  v.  Clisby,  id.  555 ;  Tucher  v. 
Clishj,  12  Pickering,  22;  Scmdford  v.  Bliss,  id.  116.  A 
creditor  is  not  permitted  to  attach  the  property,  or  summon 
the  assignee  as  a  garnishee,  and  thereby  secure  an  advan- 
tage over  the  other  creditors.  The  property  must  be  admin- 
istered according  to  the  terms  of  the  assignment.  If  the 
assignee  neglects  or  refuses  to  carry  out  the  purposes  of  the 
trust,  relief  must  be  sought  in  a  court  of  equity.  In  any 
point  of  view,  this  property  was  not  attachable. 

The  evidence  did  not  establish  the  joint  liability  of  the 
defendants.  It  did  not  show  that  Barnett  was  personally 
liable  for  the  debt.  It  did  not  tend  to  prove  that  he  had 
promised  to  pay  it,  or  that  he  had  ratified  the  promise  made 
by  Mulhern.  It  was  not  a  fair  inference  from  the  case,  that 
he  was  even  aware  that  the  promise  had  been  made.  The 
fact  that  he  acted  under  the  assignment  did  not  render  him 
liable  for  the  assumpsit  of  Mulhern.  It  only  made  him  a 
party  to  the  assignment,  and  bound  him  to  perform  what  it 
required  of  the  assignees.  It  is  no  part  of  the  terms  of  the 
assignment  that  the  assignees  shall  be  personally  responsi- 
ble for  the  debts.  It  does  not  even  require  that  the  plaint- 
iff's debt  shall  be  first  paid  out  of  the  proceeds  of  the 
property.  It  provides  that  the  amount  due  to  Benbow 
shall  be  first  paid,  and  that  the  property  acquired  from  him 

shall  be  applied  to  the  payment  of  the  plaintiff's 
[*209]  debt,  and  some  *other  debts  for  which  he  is  liable. 

If  the  Benbow  property  is  not  sufficient  to  discharge 
these  demands,  the  plaintiff,  as  to  the  residue,  is  in  no  better 
condition  than  the  other  creditors.  The  case  does  not  show 
that  this  property  has  been  sold  by  the  assignees,  or  that  they 
have  received  any  money  which,  by  the  terms  of  the  assign- 
ment, belongs  to  the  plaintiff.  The  property  must  be  con- 
verted into  money  before  he  can  maintain  an  action  against 
them  for  money  had  and  received. 

It  was,  however,  insisted  that  the  defendants  admitted 
their  joint  liability  by  not  pleading  in  abatement  of  the  ac- 
tion. But  the  case  is  not  within  the  provisions  of  section 
8,  chapter  40,  Eevised  Statutes.  The  defendants  are  not 
sued  as  partners,  nor  as  joint  obligors  or  payers.  The  plea 
of  7ion  assumpsit  put  in  issue  all  the  allegations  of  the  dec- 
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laration.     The  case  of  Petric  v.  Newell^  13  Illinois,  647,  set- 
tles this  question. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


HiEAM  Maekham  -y.  Bazil  D.  Stevenson. 
Error  to  Adams. 

Contingent  sale  of  land.—  A.  sold  B.  a  tract  of  land,  for  which  B. 
paid  a  certain  sum  in  hand,  and  was  to  pay  an  additional  sum  when- 
ever the  supreme  court  should  decide  that  a  patent  title  was  superior 
to  a  tax  title.  Held,  that  the  court  having  decided  that  the  revenue 
laws  referred  to  by  the  parties  were  vahd  and  constitutional,  B.  was 
released  from  his  obligation  to  A. 

This  cause  was  heard  before  Skinnee,  judge,  at  the  Octo- 
ber term,  1851,  of  the  Adams  circuit  court.  The  facts  are 
fully  stated  in  the  opinion  of  the  court. 

Waeeen  and  Edmunds,  for  plaintiff  in  error.  Beowning 
and  BusHNELL  and  Williams  and  Laweence,  for  defendant 
in  error. 

Teeat,  C.  J.     This  was  a  suit  in  chancery  brought  by 
Markham  against  Stevenson  in  1850.    It  was  founded 
on   the   following  '^agreement:      "This   article   of  [*210] 
agreement,  made  and  entered  into  this  26th  day  of 
September,  1810,  between  Hiram  Markham,  of  the  county 
of  Knox,  and  state  of  Illinois,  of  the  one  part,  and  Bazil  D. 
Stevenson,  of  the  county  of  Adams,  and  state  of  Illinois, 
of  the  other  part,  witnesseth:  that  the  said  Markham  has 
this  day  sold  by  deed  unto  the  said  Stevenson  the  northwest 
quarter  of  section  11,  township  2  south,  range  7  west,  for 
and  in  consideration  of  which  the  said  Stevenson  has  paid 
and  is  to  pay  as  follows,  that  is  to  say :  he  has  paid  the  sum 
of  $400,  the  receipt  of  which  is  hereby  acknowledged  by 
the  said  Markham ;  and  whereas  the  said  Markham  claims 
title  to  the  land  under  the  patentee  of  the  United  States, 
known  under  the  name  of  a  patent  title ;  and  whereas  there 
is  an  outstanding  tax  title  on  said  land,  it  is  agreed  between 
the  parties  that  there  shall  be  no  further  payment  made  on 
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said  land  until  after  there  shall  have  been  a  decision  of  the 
supreme  court  of  the  state  of  Illinois  fully  establishing  the 
validity  of  patent  titles  over  tax  titles  of  the  state  of  Illi- 
nois ;  and  if  the  decision  of  said  court  should  be  in  favor  of 
patent  titles,  and  that  tax  titles  are  not  good,  then  the  said 
Stevenson  is  to  pay  said  Markham  the  further  sum  of  $200 ; 
and  whereas  it  is  agreed  between  the  parties  that,  if  the 
decision  as  aforesaid  should  be  against  tax  titles,  that  it 
would  be  right  and  just  to  refund  to  the  tax  title  owner  of 
the  land  all  the  money  which  he  has  paid  on  account  of  the 
taxes  on  the  same,  it  is  further  agreed  that,  after  said  decis- 
ion as  aforesaid,  if  the  same  should  be  in  favor  of  patent 
titles  as  aforesaid,  the  said  Stevenson  shaU  proceed  to  re- 
deem said  land  from  all  sales  for  taxes,  and  also  refund  all 
moneys  which  may  have  been  paid  for  taxes  on  said  land 
by  tax  title  claimants ;  and  if  the  said  redemption  and  taxes 
as  aforesaid  shall  not  amount  to  the  sum  of  $200,  then  all 
that  it  lacks  of  amounting  to  the  sum  of  $200,  the  said  Ste- 
venson is  to  pay  to  said  Markham,  so  that  the  said  Steven- 
son, in  case  the  aforesaid  decision  shall  be  in  favor  of  patent 
titles  as  aforesaid,  will  be  required  to  pay  $800,  including 
the  $400  already  paid  to  the  said  Markham ;  and  on  ac- 
count of  the  redemption  and  taxes  as  aforesaid,  the  amount 
of  said  redemption  and  taxes  to  be  deducted  from  the  last 
$200 ;  but  if  the  said  redemption  and  taxes  should  amount 
to  more  than  $200,  the  excess  is  to  be  paid  by  said  Stevenson 
without  offset  or  charge  to  said  Markham;  it  is  further 
agreed  that  said  Stevenson  shall  not  be  required  to  pay  in- 
terest to  said  Markham  on  account  of  the  delay  of  payment 
of  said  money  so  to  be  due  to  him,  in  case  of  the  said  de- 
cision being  in  favor  of  patent  titles  as  aforesaid, 
[*211]  until  after  he  shall  have  been  informed  *of  said  de- 
cision ;  and  it  is  further  agreed,  that  if  said  decision 
as  aforesaid  shall  be  adverse  to  patent  titles,  then  said 
Stevenson  is  to  pay  nothing  more  in  addition  to  what  he  has 
already  paid ;  the  decision  aforesaid  is  to  be  a  hona  fide  one 
upon  due  and  solemn  deliberation,  when  the  case  shall  turn 
exclusively  upon  the  validity  of  the  laws  of  the  state  of 
Illinois  allowing  lands  to  be  sold  for  taxes,  and  which  shall 
be  regarded  as  settling  the  question  decisively  in  favor  of 
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the  patent  titles  as  aforesaid.  It  is  agreed  and  understood 
between  the  parties  that  the  laws  of  the  state  of  Illinois 
allowing  lands  to  be  sold  for  taxes,  and  referred  to  in  this 
agreement,  are  intended  to  be  understood  as  intending  only 
the  laws  of  said  state  passed  prior  to  the  1st  day  of  Decem- 
ber, 1838,  and  that  the  validity  of  laws  passed  since  that 
time  is  not  brought  in  question  under  this  agreement.  Given 
under  our  hands  and  seals  this  26th  of  September,  1840. 

"Bazil  D.  Stevenson,  [seal.] 
"  HiKAivi  Maekham,        [seal.]  " 

The  bill  alleged  in  substance  that  the  land  was  patented 
to  Champ  in  1818,  and  was  regularly  conveyed  by  him  to 
Palmer,  and  by  Palmer  to  the  complainant,  so  that  the  lat- 
ter was  seized  in  fee  of  the  land  at  the  time  of  the  convey- 
ance to  the  defendant  in  1810;  that  the  defendant  went 
into  possession  of  the  land  in  1810,  and  had  since  been  in 
the  undisturbed  possession  of  the  same;  that  in  1823  the 
auditor  exposed  the  land  to  sale  for  the  taxes  of  the  two 
preceding  years,  and  that  Hoffman  became  the  purchaser  of 
one  hundred  and  twenty-nine  acres  thereof ;  that  the  auditor 
conveyed  that  number  of  acres  of  the  land  to  Hoffman,  but 
did  not  locate  the  same  in  any  part  of  the  tract,  and  that 
Hoffman  conveyed  the  same  to  Hall;  that  this  tax  title  was 
absolutely  void,  and  that  there  was  no  other  tax  title  to  the 
land;  that  in  1818  the  defendant  purchased  the  tax  title  of 
Hall  for  $100,  and  thus  acquired  the  only  outstanding  title 
to  the  land ;  that  in  1849  the  complainant  demanded  the 
balance  of  the  purchase  money,  which  the  defendant  refused 
to  pay;  that  the  condition  in  the  agreement,  that  no  further 
payment  need  be  made  unless  there  should  be  a  decision  of 
the  supreme  court  affirming  the  validity  of  patent  titles 
over  tax  titles,  was  nugatory  and  void ;  and  the  bill  claimed 
to  enforce  a  vendor's  lien  for  the  residue  of  the  purchase 
money. 

The  answer  admitted  the  seizin  of  the  complainant  in 
1840,  and  that  the  defendant  had  since  been  in  the  uninter- 
rupted possession  of  the  land ;  it  also  admitted  the  sale  and 
conveyance  by  the  auditor  to  Hoffman,  by  Hoffman  to  Hall, 
and  by  Hall  to  the  defendant,  as  charged  in  the  biU ; 
it  likewise  admitted  *that  there  was  no  other  tax  [*212] 
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title  to  the  land,  and  that  the  defendant  had  refused  to 
make  any  further  payment  to  Markham;  and  it  insisted 
that  a  decision  had  been  made  by  the  supreme  court  in  favor 
of  tax  titles  and  against  patent  titles  long  before  the  pur- 
chase from  Hall,  and  that  in  consequence  thereof  the  de- 
fendant was  discharged  from  making  any  further  payments 
on  account  of  the  land. 

The  cause  was  submitted  to  the  court  on  the  bill,  answer 
and  agreement,  and  a  decree  was  entered  dismissing  the 
bill. 

When  this  agreement  was  made  there  were  tax  titles  to  a 
large  portion  of  the  lands  in  the  military  tract.  The  lands 
had  been  granted  by  the  United  States  to  non-residents, 
who  had  neglected  to  pay  the  taxes  imposed  by  the  state. 
This  gave  rise  to  controversies  between  those  deducing  title 
from  the  patentees,  and  those  claiming  title  under  deeds 
from  the  auditor.  It  was  a  serious  question  which  was  the 
better  title ;  one  about  which  there  was  much  difference  of 
opinion.  It  was  objected  to  tax  titles  that  the  revenue  laws 
were  unconstitutional.  If  the  objection  should  be  sustained 
by  the  courts,  tax  titles  would  be  worthless.  But  if  the 
objection  should  be  overruled,  tax  titles  would  prevail  over 
patent  titles,  where  the  proceedings  under  the  revenue  laws 
had  been  regular.  The  contract  between  these  parties  was 
made  in  reference  to  this  state  of  things.  There  were  con- 
flicting claims  to  the  land.  Markham  held  the  patent  title 
and  Hall  a  tax  title.  Stevenson  was  willing  to  pay  $800 
for  the  land  if  he  could  acquire  a  perfect  title.  He  was 
also  willing  to  pay  $400  for  Markham's  title  and  take  the 
risk  of  the  tax  title.  On  this  basis  the  parties  contracted. 
Stevenson  paid  $400  and  obtained  the  patent  title.  He  also 
a^-reed  to  pay  that  much  more  if  the  objection  taken  to  the 
revenue  laws  should  be  sustained  by  the  supreme  court. 
Such  a  decision  would  utterly  defeat  the  outstanding  tsi:^ 
title.  And  such  a  decision  was  to  be  pronounced  before  he 
ct)uld  be  called  on  to  pay  the  remaining  $400.  The  parties 
made  such  a  decision  a  condition  precedent  to  the  payment 
of  the  money.  They  also  agreed  that  a  decision  by  the 
same  court  overruling  the  objection  to  the  revenue  laws 
siiould  discharge  Stevenson  from  all  liability  to  Markham. 
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A  state  of  case  has  not  since  arisen  wliicli  binds  him  to 
make  any  further  payment.  On  the  other  hand,  a  decision 
has  been  made  that  releases  him  from  all  liability  on  the 
agreement.  The  question  of  the  validity  of  the  revenue 
laws,  under  which  the  land  was  sold  for  taxes,  came  di- 
rectly before  the  supreme  court,  at  the  December  terra,  1843, 
in  the  case  of  Hhinepart  v.  Schuyler.  The  court  then  ex- 
pressly held  those  laws  to  be  constitutional;  and 
the  decision  *has  been  repeatedly  aiRrmed  in  other  [*213] 
cases.  It  was  a  decision  in  favor  of  tax  titles  and 
adverse  to  patent  titles,  within  the  true  intent  and  meaning 
of  the  agreement  of  these  parties.  It  fully  discharged 
Stevenson  from  the  obligation  to  pay  the  remaining  $100. 
It  settled  the  principle  that  a  tax  title  would  prevail  against 
the  patent  title  where  the  requirements  of  the  statute  have 
been  complied  with.  It  left  Stevenson  at  full  liberty  to 
purchase  the  interest  of  Hall,  or  contest  the  validity  of  his 
tax  title.  For  the  purposes  of  this  case,  it  is  immaterial 
whether  Hall  had  a  good  title  or  not.  The  parties  stipulated 
that  no  further  payment  need  be  made,  unless  the  court 
should  determine  the  revenue  laws  to  be  invalid.  They  con- 
templated a  decision  that  would  put  an  end  to  all  contro- 
versy respecting  the  tax  title,  one  that  would  dispense  with 
any  inquiry  into  the  regularity  of  the  proceedings.  The 
question  of  the  validity  of  this  tax  title  was  no  longer  to 
be  open  for  contest  or  discussion. 

The  decree  must  be  affirmed. 

Judgment  affirmed. 


Jones  Clark  v.  The  People  ex  relatione  Samuel  L.  Ceane. 

Error  to  Pike. 

CocTNTY  TREASURER  —  Pcnver  of  removal. —  A  county  court  or  board  of 
supervisors  can  only  remove  a  county  treasurer  for  one  of  the  causes 
specified  in  the  statute :  they  do  not  possess  general  powers  of  removal. 

Proceeding  by  information  —  Practice. —  In  the  proceeding  by  infor- 
mation in  the  nature  of  a  quo  u'arranto,  the  defendant  must  either 
disclaim  or  justify ;  if  he  justifies,  he  must  set  out  his  title  particularly, 

Cited:  31  Dl.  67;  73  El.  545;  46  111.  10;  17  111.  399;  103  HI.  558. 
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showing  by  what  warrant  he  exercises  the  functions  of  the  oflace. 

General  allegations  are  insufficient. 
It  is  no  answer  to  an  information  to  state  that  the  relator  is  not  entitled 

to  the  office ;  the  defendant  must  show  that  he  is  rightfully  in  office. 
It  is  error  to  render  final  judgment  without  disposing  of  demurrers  filed 

to  the  pleadings  in  a  case. 

This  cause  was  heard  before  Woodson,  judge,  at  March 
.  term,  1852,  of  the  Pike  circuit  court. 

K.  S.  Blackwell  and  M.  Hay,  for  plaintiff  in  error.     C. 
L.  HiGBEE  and  G.  Edwards,  for  defendants  in  error. 

[*214:]  *Teeat,  C.  J.  This  was  an  information  in  the 
nature  of  a  quo  warranto^  filed  on  the  relation  of 
Crane  against  Clark,  at  the  March  term,  1851,  of  the  Pike 
circuit  court.  The  information  alleged,  in  substance,  that  at 
the  December  term,  184&,  of  the  Pike  county  court,  the  re- 
lator was  appointed  treasurer  of  the  county,  to  fill  a  vacancy 
occasioned  by  the  death  of  the  incumbent ;  that  he  there- 
upon gave  the  requisite  bond,  took  the  prescribed  oath,  and 
entered  upon  the  duties  of  the  office ;  that  he  continued  to 
discharge  the  duties  until  the  12th  of  September,  1850,  when 
the  defendant  intruded  into  and  usurped  the  office,  and  from 
thenceforth  exercised  the  powers  and  duties  pertaining 
thereto. 

During  the  same  term,  the  defendant  filed  two  pleas,  to 
which  there  was  a  demurrer.  The  pleas  were  not  numbered. 
This  order  was  made  on  the  16th  of  October,  1851 :  "  This 
day  came  the  parties,  and  the  demurrer  filed  to  the  defend- 
ant's pleas  was  argued  and  taken  under  advisement."  On 
the  18th  of  October,  1851,  an  order  was  entered  in  these 
words :  "  This  day  came  the  parties  by  their  attorneys,  and 
leave  is  given  defendant  to  file  additional  pleas,  and  this 
cause  is  continued."  The  defendant  then  filed  three  pleas, 
numbered  1,  2  and  3. 

The  first  of  these  pleas,  after  alleging  the  adoption  of 
township  organization  and  the  election  of  township  officers, 
in  pursuance  of  the  act  of  the  12th  of  February,  1849,  pro- 
ceeded as  follows:  "That  on  the  8th  of  April,  1850,  the 
said  supervisors  met  at  Pitts  field,  the  county  seat  of  said 
county,  and  organized  as  a  board  for  the  transaction  of 
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county  business,  by  which  the  county  court  was  entirely 
superseded  as  a  board  for  the  transaction  of  county  business, 
and  the  business  of  the  county  devolved  upon  said  board  of 
supervisors ;  and  said  defendant  further  avers  that  said  act 
pr(;vides  that  said  treasurer  should  collect  the  delinquent  c.Tid 
non-resident  taxes,  and  that  he  should  enter  into  bond,  with 
two  or  more  sureties,  to  be  approved  by  the  said  board  of 
supervisors,  in  such  sum  as  they  should  direct ;  conditioned 
that  he  should  faithfully  execute  the  duties  of  his  office,  and 
pa}^  according  to  law  all  moneys  that  should  come  to  his 
hands,  and  render  a  true  and  just  account  to  the  board  of 
supervisors  and  auditor  of  pubUc  accounts  when  required, 
and  that  said  Crane  neglected^  and  refused  to  give  such 
bond ;  and  said  defendant  further  avers  that  said  Crane  re- 
fused to  countersign  the  orders  passed  by  said  board,  or  to 
settle  with  said  board,  or  to  recognize  any  of  their  acts  as 
lawful;  and  said  defendant  avers  that  on  the  12th  day  of 
May,  1850,  for  various  reasons  in  the  order  and  resolutions 
set  forth,  said  board  passed  an  order  removing  the 
said  Crane  from  the  office  of  treasurer,  and  ^declaring  [*215] 
said  office  vacant;  and  that  the  office  being  so 
vacant,  the  said  board  of  supervisors  did,  on  the  day  and 
year  aforesaid,  appoint  the  said  defendant  treasurer  of  said 
county  of  Pike,  and  that  the  said  defendant  then  and  there 
took  the  oath  of  office,  and  entered  into  bond  as  required 
by  law ;  and  that  the  said  defendant  exercised  said  office  by 
virtue  of  said  appointment,  and  that  he  did  not  intrude  him- 
self into  the  same,. and  this  he  is  ready  to  verify;  where- 
fore he  prays  judgment." 

The  second  plea  alleged  "  that  on  the  12th  day  of  May, 
1850,  the  office  of  county  treasurer  of  the  county  of  Pike, 
and  state  of  Illinois,  was  vacant,  and  the  board  of  super- 
visors of  said  county  afterwards,  to  wit,  on  the  day  and 
3^ear  aforesaid,  filled  the  vacancy  by  the  appointment  of  the 
defendant  to  fill  said  office;  and  the  said  defendant  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  filed  his  bond 
and  took  the  oath  of  office  according  to  law,  and  thereupon 
exercised  and  discharged  the  duties  of  county  treasurer." 

The  third  plea  alleged  "  that  said  Crane  was  not,  on  said 
12th  day  of  May,  1850,  county  treasurer  of  said  county  of 
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Pilie,  and  state  of  Illinois ;  but  that  the  said  defendant  was 
county  treasurer  for  said  county,  duly  appointed  and  quali- 
fied, and,  as  such,  lawfully  discharged  the  duties  of  said 
oflSce." 

A  demurrer  was  filed  to  three  pleas  on  the  18th  of  March, 
1852.  On  the  22d  of  the  same  month,  an  order  was  entered 
in  these  words :  "  This  day  came  the  parties  by  their  attor- 
neys, and  the  demurrer  filed,  at  a  former  day  of  this  term, 
to  pleas  numbers  1,  2  and  3;  it  is  ordered  by  the  court 
that  said  demurrer  be  sustained."  And  on  the  next  day,  an 
order  was  made  as  follows:  "This  day  came  again  the 
plaintiffs  and  the  said  defendant,  and  this  cause  coming  on 
for  hearing  on  demurrer  to  defendant's  pleas,  numbers  1,  2 
and  3,  and  the  court  having  heard  the  arguments  of  counsel, 
and  being  fully  advised  in  the  premises,  it  is  considered  and 
adjudged  by  the  court  that  said  demurrer  be  sustained.  It 
is  therefore  adjudged  by  the  court  that  the  respondent, 
Jones  Clark,  did,  on  the  12th  day  of  September,  1850,  un- 
lawfully intrude  into,  usurp  and  exercise  the  oifice  of  treas- 
urer of  the  said  county  of  Pike,  and  state  of  Illinois,  and 
illegally  exercised  the  functions  and  received  the  emolu- 
ments of  said  office,  from  the  said  12th  day  of  September 
until  the  first  Monday  of  December,  1851 ;  and  that  during 
all  that  time  the  said  relator,  Samuel  L.  Crane,  had  right 
and  title  to  said  office  of  treasurer,  and  lawful  authority  to 
exercise  the  functions  and  receive  the  emoluments  thereof. 
But  inasmuch  as  it  appears  to  the  court  that  the  right  of 

the  said  relator  to  said  office  hath  expired  by  efflux 
[*216]  of  time,  no  judgment  of  *ouster  or  restoration  is 

necessary."     It  was  further  ordered  that  the  defend- 
ant pay  the  costs  of  the  proceeding. 

The  statute  provides  that  "the  county  commissioners' 
court  of  each  and  every  county  in  this  state  shall,  at  their 
June  and  December  terms  in  each  year,  settle  with  their 
county  treasurer,  and  count  the  funds  then  in  the  treasury 
of  their  county;"  and  "sliould  the  treasurer,  at  any  such 
settle  in  ent,  prove  a  defaulter,  and  be  actually  in  arrears  with 
the  coimty,  the  county  commissioners  shall  immediately  dis- 
miss him  from  office."  Tlie  county  commissioners'  court  of 
any  county  in  this  state  may  at  any  time  call,  through  their 
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clerk,  upon  the  treasurer  of  their  county  for  a  settlement, 
and  should  said  treasurer  neglect  or  refuse  to  appear  and 
make  settlement  as  notified  to  do,  said  commissioners  shall 
declare  his  office  vacant."  "Should  the  county  commis- 
sioners' court  of  any  county  in  this  state  be  of  the  opinion 
that  the  treasurer  of  their  county  has  at  any  time  used  the 
funds  of  said  county  when  current,  and  replaced  the  same 
in  depreciated  funds,  they  shall  have  the  power  to  examine 
said  treasurer  under  oath  as  touching  said  transaction ;  and 
if  it  shall  appear  that  he  has  parted  with  any  current  funds 
belonging  to  the  county,  and  replaced  the  same  with  funds 
less  valuable,  they  shall  immediately  dismiss  him  from 
office."  "  Should  any  county  treasurer  be  dismissed  from 
office  pursuant  to  the  provisions  of  this  chapter,  it  shall  be 
the  duty  of  the  county  commissioners'  court  to  appoint 
some  suitable  person  to  fill  the  vacancy  so  occasioned."  R. 
S.  ch.  28,  §§  11,  12,  15,  16  and  lY.  "  If  any  officer  of  a 
county  shall  remove  from  and  permanently  reside  out  of 
the  same,  his  office  shall  be  deemed  vacant,  and  such  va- 
cancy shall  be  filled  as  in  other  cases."  R.  S.  ch.  77,  §  9. 
"A  refusal  or  neglect  of  the  treasurer  to  qualify  and  act  as 
assessor  shall  vacate  his  office  as  treasurer,  and  the  county 
commissioners'  court  shall  thereupon  appoint  some  suitable 
perso]]  to  fill  such  vacancy.  The  treasurer  shall  keep  his 
office  at  the  county  seat,  and  his  neglect  to  do  so  shall  vacate 
his  office."  R.  S.  ch.  89,  §  13.  It  is  made  the  duty  of  the 
county  commissioners'  court  semi-annually  to  inquire  into 
the  sufficiency  of  the  treasurer's  bond,  and,  if  found  to  be 
insufficient,  to  require  him  to  execute  another  bond ;  and  on 
the  failure  of  the  treasurer  to  give  such  bond,  the  county 
may  declare  the  office  vacant,  and  fill  the  vacancy  as  if  it 
was  caused  by  death  or  resignation.  R.  S.  ch.  78,  §§  2  and  6. 
These  are  the  only  provisions  of  the  statute  that  authorize 
a  county  court  to  dismiss  a  treasurer  from  office.  As  that 
officer  is  elected  by  the  people,  the  court  does  not  possess 
the  general  power  of  removal.  It  can  only  remove 
for  one  of  the  causes  *specified  in  the  statute.  It  [*217] 
can  not  appoint  to  the  office,  except  in  the  case  of  a 
vacancv.  And  a  vacancy  can  only  happen  in  the  way  indi- 
cated, or  by  the  death  or  resignation  of  the  incumbent.     In 
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this  respect,  no  greater  power  is  conferred  on  the  board  of 
supervisors  than  is  vested  in  the  county  court.  See  Laws 
of  1849,  p.  202,  art.  16,  §  4;  and  p.  204,  art.  lY. 

The  first  plea  is  clearly  defective.  -It  fails  to  show  that 
the  relator  was  legally  dismissed  from  the  office  of  treas- 
urer. It  alleges  that  he  was  removed  for  various  reasons 
stated  in  an  order  ,of  the  board  of  supervisors,  but  the  order 
itself  is  not  set  forth.  The  reasons  ought  to  appear  at  large 
in  the  plea,  so  that  the  court  might  determine  whether  the 
removal  was  for  one  of  the  causes  specified  in  the  statute. 
A  dismissal  for  any  other  cause  Avould  not  create  a  vacancy 
in  the  ofiice,  nor  justify  the  board  of  supervisors  in  appoint- 
ing the  defendant.  He  could  have  no  right  to  the  office, 
unless  the  relator  was  properly  removed  therefrom.  In  the 
proceeding  by  information  in  the  nature  of  a  qyio  warranto^ 
the  defendant  must  either  disclaim  or  justify.  If  he  dis- 
claims, the  people  are  at  once  entitled  to  judgment.  If  he 
justifies,  he  must  set  out  his  title  specially.  It  is  not  enough 
to  allege  generally  that  he  was  duly  elected  or  appointed  to 
the  office;  but  he  must  state  particularly  how  he  was  elected 
or  appointed.  He  must  show  on  the  face  of  the  plea  that 
he  has  a  valid  title  to  the  office.  The  people  are  not  bound 
to  show  anything.  The  information  calls  upon  the  defend- 
ant to  show  by  what  warrant  he  exercises  the  functions  of 
the  office,  and  he  must  exhibit  good  authority  for  so  doing, 
or  the  people  will  be  entitled  to  judgment  of  ouster.  Cole 
on  Criminal  Informations,  210  to  212;  Willcock  on  Munici- 
pal Corporations,  486  to  488;  Angell  &  Ames  on  Corpora- 
tions, §  756. 

The  second  plea  is  also  too  general.  It  does  not  state 
how  the  office  became  vacant ;  nor  does  it  show  with  suffi- 
cient certainty  how  the  defendant  was  appointed.  The 
third  plea  is  likewise  defective.  The  defendant  does  not 
attempt  to  set  out  his  title.  It  is  no  answer  to  the  informa- 
tion that  the  relator  is  not  entitled  to  the  office.  The  de- 
fendant must  show  that  he  is  rightfully  in  office,  or  the 
people  are  entitled  to  judgment  against  him. 

But  there  is  an  error  in  the  record  for  which  the  judg- 
ment must  be  reversed.  It  does  not  appear  that  any  disposi- 
tion was  made  of  the  two  pleas  first  filed.     The  record  only 

250 


1853.]  Billings  v.  Detten.  218 

shows  that  a  demurrer  to  them  was  argued  and  taken  under 
advisement.  It  fails  to  show  that  any  decision  was  ever 
made  by  the  court.  The  entry  of  the  22d  of  March,  1852, 
can  not  be  considered  as  applyino-  to  these  pleas. 
From  the  description  given,  it  manifestly  *r  lates  to  [*218] 
the  second  set  of  pleas.  The  judgment  war  entered 
at  length  on  the  following  day,  without  noticing  the  fact 
that  the  order  sustaining-  the  demurrer  had  been  alreadv 
entered.  These  two  entries  evidently  refer  to  the  same  set 
of  pleas.  It  was  clearly  error  to  render  final  judgment  in 
the  case,  without  disposing  of  the  demurrer  to  the  first  set 
of  pleas.  As  that  demurrer  has  not  been  decided,  this  court 
has  no  authority  to  pass  upon  the  sufficiency  of  these  pleas. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Henky  W.  Billings  v.  John  Detten. 
Error  to  Madison. 

Assessor  —  Failure  to  make  return. —  The  failure  of  an  assessor  to  make 
his  return  within  the  time  designated  by  law  vitiates  the  assessment. 

Defect —  When  can  not  he  cured  by  legislation. —  Such  defects  can  not 
be  ctu'ed  by  subsequent  legislation,  where  the  taxes  have  been  col- 
lected;  or  where  f  ui'ther  proceedings  were  not  necessary  to  secure  their 
collection. 

This  cause  was  hedrd  by  the  court,  Undekwood,  judge, 
presiding,  at  August  term,  1853,  of  the  Madison  circuit  court. 

H.  W.  Billings,  pro  se.  W.  Mautin,  for  defendant  in 
error. 

Tee  AT,  C.  J.  This  was  an  action  of  ejectment,  brought 
by  Billings  against  Detten,  to  recover  the  possession  of  the 
west  half  of  the  southeast  quarter  of  section  13,  township  6 
north,  range  10  west,  in  Madison  county. 

It  was  admitted  on  the  trial  that  the  plaintiff  had  title  to 
the  premises  in  question  by  a  regular  chain  of  conveyances 
from  the  patentee ;  that  no  taxes  were  due  thereon,  and  that 

Cited:  15  lU.  204,  221 ;  77  111.  542;  83  lU.  604. 
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the  defendant  was  in  possession  when  the  suit  was  com- 
menced. 

The  defendant  read  in  evidence  the  record  of  a  judgment 

of  the  Madison  circuit  court,  rendered  at  the  October  term, 

1846,  against  the  premises  and  other  real  estate,  for 

[■^219]  the  taxes  assessed  ^thereon  for  the  year  1845 ;  also  a 

precept  issued  on  the  judgment,  and  a  sheriff's  deed 

for  the  premises  to  the  defendant. 

The  plaintiff  then  introduced  the  assessor's  books  for  1845, 
and  proved  by  the  assessor  for  that  year  that  the  same  were 
not  returned  to  the  county  commissioners'  court  until  the 
30th  of  October,  1845. 

On  this  evidence  the  court  found  the  issue  for  the  defend- 
ant, and  rendered  judgment  in  his  favor. 

The  twenty-first  section  of  the  act  of  March  3,  1845, 
under  which  the  premises  were  assessed,  required  the  as- 
sessor to  complete  the  assessment  and  return  the  same  to 
the  clerk  of  the  county  commissioners'  court  by  the  first 
Monday  of  August ;  and  the  twenty-sixth  section  authorized 
the  owners  of  property  assessed  to  apply  to  that  court,  at 
its  September  term,  but  not  afterwards,  for  a  reduction  of 
the  assessment.  A  month  was  given  them  in  which  to  in- 
spect the  assessor's  books  and  prepare  their  objections  to  the 
assessment.  In  this  case  they  were  deprived  of  this  right 
of  appeal  altogether,  as  the  assessment  was  not  returned 
until  after  the  close  of  the  September  term.  The  failure  of 
the  assessor  to  make  his  return  within  the  time  designated 
clearly  vitiated  the  assessment.  This  requirement  of  the 
statute  was  designed  for  the  benefit  of  the  owners  of  the 
property  assessed.  It  should  be  strictly  complied  with  in 
order  to  divest  them  of  title.  On  this  point  the  case  of 
Marsh  v.  Chesnut,  14  Illinois,  223,  is  perfectly  conclusive. 

But  it  is  insisted  that  this  defect  in  the  assessment  was 
cured  by  subsequent  legislation.  The  case  of  Harsh  v. 
Chesnut  decides  that  the  assessment  was  not  legalized  by 
the  acts  of  the  8th  of  February,  1849,  and  the  15th  of  Feb- 
ruary, 1851.  It  was  there  held  that  those  acts  applied  only 
to  assessments  on  which  further  proceedings  were  necessary 
to  secure  the  collection  of  the  taxes ;  and  that  they  had  no 
relation  to  assessments  where  nothing  remaineql  to  be  done 
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under  them.  The  proceedings  on  this  assessment  were  en- 
tirely concluded  long  before  the  passage  of  either  of  those 
acts.  The  assessment,  therefore,  derived  no  aid  from  their 
provisions. 

The  only  other  statute  relied  on  to  support  the  assessment 
is  that  of  the  5th  of  Februarv,  1849.  It  reads  thus:  "That 
the  assessment  of  property  for  taxation  in  the  county  of 
Madison,  state  of  Illinois,  for  the  years  1845, 1846  and  1847 
be,  and  the  same  are  hereby,  legalized,  any  neglect  or  in- 
ability on  the  part  of  the  assessor  or  assessors  of  said  county 
to  make  and  return  the  assessment  for  either  or  all  of  said 
years  Tvithin  the  time  required  by  law,  to  the  contrary  not- 
withstanding." This  act  in  all  material  respects  is 
like  those  already  noticed.  The  only  '"difference  [*220] 
consists  in  this :  that  the  one  relates  to  a  single 
county  and  to  particular  assessments;  while  the  others 
apply  to  the  whole  state  and  to  assessments  generally.  This 
act  must  receive  the  same  construction  that  was  put  upon 
those  acts.  The  reasoning  in  Marsh  v.  Chesnut  in  reference 
to  those  acts  is  strictly  applicable  to  this  act,  and  need  not 
here  be  repeated.  The  act  was  not  passed  to  protect  the 
titles  of  purchasers  at  tax  sales,  but  for  the  purpose  of  fa- 
cilitating the  collection  of  the  revenue.  It  has  no  applica- 
tion to  this  case,  because  the  taxes  on  the  premises  were 
collected  prior  to  its  passage. 

The  judgment  of  the  circuit  court  will  be  reversed  and 
the  cause  remanded. 

Judament  reversed. 


Edwakd  Keating  v.  Geoege  Thokp. 

Error  to  Madison. 
Preceding  case  followed. 

This  cause  was  heard  before  Underwood,  judge,  at  Au- 
gust term,  1852,  of  the  Madison  circuit  court. 

J.  and  D.  Gillespie,  for  plaintiff  in  error.     "W".  Mabtin, 
for  defendant  in  error. 
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Treat,  C.  J.  This  was  an  action  of  ejectment,  brouglit 
by  Keating  against  Thorp  to  recover  the  possession  of  lot 
11,  block  7,  in  the  city  of  Alton,  Madison  county. 

It  was  admitted  on  the  trial  that  the  defendant  had  title 
to  the  lot,  and  that  no  taxes  were  due  thereon ;  and  that  he 
was  in  possession  when  the  suit  was  brought. 

The  plaintiff  introduced  the  following  evidence :  A  judg- 
ment of  the  Madison  circuit  court,  entered  at  the  August 
term,  1817,  against  the  lot  and  other  real  estate  for  the 
taxes  assessed  against  the  same  for  the  year  1816 ;  a  pre- 
cept issued  on  the  judgment;  a  sheriff's  deed  for  the  lot  to 
Cooper;  and  a  deed  for  the  same  from  Cooper  to  the  plaint- 
iff. 

The  defendant  then  proved  that  the   assessor's 
p221]  books  for  1816  *were  not  returned  to  the  county 
commissioners'  court  until  the  27th  of  October  of 
that  year. 

On  this  state  of  facts,  the  court  found  the  issue  in  favor 
of  the  defendant,  and  entered  judgment  for  him. 

The  decision  in  Joinings  v.  Detten,  ante,  is  conclusive  of 
this  case.  The  lot  was  not  assessed  within  the  time  re- 
quired by  law.  The  judgment  was  entered  and  the  sale 
made  prior  to  the  passage  of  any  of  the  curative  acts.  The 
assessment  was,  therefore,  not  within  the  operation  of  those 
acts. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Chaeles  L.  Pate  v.  The  People. 
Appeal  from  Vermilion. 

Recognizance  —  Action  on  —  Surrender. —  An  action  of  debt  will  lie 
upon  a  recognizance,  and  the  surety  may  make  surrender,  and  dis- 
charge the  recognizance  at  any  time  before  judgment  obtained. 

Same  —  Amount  of  recovery. —  The  whole  amount  of  the  recognizance 
is  recoverable ;  courts  can  not  relieve  against  the  penalty  of  a  recog- 
nizance. 

Cited  :  19  111.  646. 
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This  cause  was  heard  by  Davis,  judge. 

A.  LnsrcoLN,  for  appellant.     D.  B.  Campbell,  state's  attor- 
ney, for  appellees. 

Treat,  C.  J.     This  was  an  action  of  debt,  brought  by  the 
people  against  J.  W.  Pate  and  C.  L.  Pate  upon  the  follow- 
ing recog-nizance : 
"  State  of  Ilijnois,  Yermilion  County,  ss, 

"  This  day  personally  appeared  before  the  undersigned, 
two  of  the  justices  of  the  peace  in  and  for  said  county, 
Johnson  W.  Pate  and  Charles  L.  Pate,  and  jointly  and  sev- 
erally acknowledged  themselves  to  owe  and  be  indebted 
unto  the  people  of  the  state  of  Illinois  in  the  sum  of  $150, 
to  be  levied  of  their  respective  goods  and  chattels,  lands 
and  tenements,  if  default  be  made  in  the  premises,  and 
conditions  following,  to  wit:  Whereas  the  above 
bounden  Johnson  *W.  Pate,  on  the  19th  of  July,  [^222] 
A.  D.  1851,  was  examined  by  and  before  Samuel 
Huffman,  a  justice  of  the  peace  in  and  for  the  county  afore- 
said, on  a  charge  jDreferred  against  him  for  larceny,  by  felo- 
niously taking  and  driving  away  one  steer,  the  property  of 
John  Bailey,  and  upon  hearing  the  testimony  of  all  the  wit- 
nesses present  (they  having  been  duly  sworn),  was  adjudged 
and  required  by  said  justice  to  give  bonds,  as  required  by 
the  statute  in  such  case  made  and  provided,  for  his  appear- 
ance to  answer  said  charge.  Now  the  condition  of  this 
recognizance  is  sucli,  that  if  the  above  bounden  Johnson 
W.  Pate  shall  personally  be  and  appear  before  the  circuit 
court  of  the  said  county  of  Vermilion,  on  the  first  day  of 
the  next  term  thereof,  to  be  holden  at  the  court-house  in 
Danville,  on  the  third  Monday  of  October,  a.  d.  1851,  and 
from  day  to  day  until  discharged  by  order  of  said  court, 
then  and  there  to  answer  to  the  said  people  of  the  state  of 
Illinois  on  said  charge  of  larceny,  and  abide  the  order  and 
judgment  of  said  court,  and  not  depart  the  same  without 
leave,  then  and  in  that  case  this  recognizance  to  become 
void,  otherwise  to  be  and  remain  in  full  force  and  virtue. 
As  witness  our  hands  and  seals,  this  22d  day  of  July,  a.  d. 
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1851.     Taken,  entered  into  and  acknowledged  before   us 
this  22d  day  of  July,  a.  d.  1851. 

"  G.  Merrill,  J.  P.  Johnson  "W".  Pate.  [l.  s.] 

"M.  Lesley,  J.  P.  C.  L.  Pate.  [l.  s.]  " 

Process  was  served  'on  C.  L.  Pate  alone,  and  judgment 
was  rendered  against  him  for  the  amount  of  the  recogni- 
zance. The  record  contains  this  agreement :  "  The  parties 
agree  that  the  defendant  may  take  the  case  to  the  supreme 
court,  as  upon  appeal,  without  bond ;  as  matter  of  fact,  said 
Johnson  W.  Pate  did  not  appear  in  the  circuit  court  as  con- 
ditioned in  the  recognizance,  and  a  forfeiture  was  regularly 
taken  and  entered;  and  further,  that  the  only  questions  for 
the  supreme  court  shall  be,  whether  an  action  of  debt  can 
be  maintained  against  C.  L.  Pate  on  said  recognizance  and 
forfeiture,  either  without  or  with  additional  averments ;  and 
if  held  that  the  action  can  be  maintained,  what  is  the  meas- 
ure of  recovery;  and  that  the  judgment  of  the  court  below 
shall  be  affirmed,  reversed  or  modified,  according  to  the 
opinion  of  the  supreme  court;  and  that  no  further  tran- 
script of  the  case  shall  be  required." 

By  this  stipulation,  the  pleadings  are  not  before  the  court. 
We  have  to  decide  whether  an  action  of  debt  could  be 
maintained  on  the  recognizauce  with  appropriate  averments ; 
and  if  so,  what  amount  could  be  recovered. 

It  is  well  settled  that  debt  will  lie  upon  a  recog- 
[*223]  nizance.  It  *is  an  obligation  to  pay  a  sum  certain. 
That  provision  of  the  statute  which  authorizes  a 
surety  to  surrender  his  principal  in  discharge  of  the  obliga- 
tion, at  any  time  before  judgment  is  rendered  upon  scire 
facias  to  show  cause  why  execution  shall  not  issue  for  the 
amount  of  the  recognizance,  does  not  exclude  the  common 
law  remedy  by  action  of  debt.  But  a  mere  change  in  the 
form  of  the  action  will  not  deprive  the  surety  of  this  right 
to  surrender  the  principal.  He  may  make  the  surrender 
and  discharge  the  recognizance  at  any  time  before  judgment 
is  obtained  in  the  action  of  debt.  Miller  v.  Petit,  1  Lord 
Eaymond,  Y20;  The  State  v.  Folsom,  26  Maine,  209;  Com- 
monioealth  v.  Green,  12  Mass.  1.  In  this  kind  of  action,  as 
well  as  in  the  proceeding  by  scire  facias,  the  whole  amount 
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of  the  recognizance  is  recoverable.  It  matters  not  what 
may  be  the  form  of  the  remedy.  The  sum  named  in  the 
recognizance  is  forfeited  by  a  failure  to  perform  the  condi- 
tion. It  is  not  like  the  case  of  an  ordinary  bond,  where- 
the  penalty  is  designed  to  enforce  pecuniary  liability ;  and 
where  the  amount  really  due,  and  not  the  penalty,  is  recov- 
erable. Courts  have  no  power  to  relieve  against  the  penalty 
of  a  recognizance.  Johnson  v.  Handall,  7  Mass.  340 ;  Mer- 
rill V.  Prince^  id,  396;  Comm.onwealth  v.  Dana,  14  id,  65; 
The  State  v.  Austin,  4  Humphrey,  213 ;  Badger  v.  The  State, 
5  Alabama,  21. 

If  the  justice  had  legal  authority  to  take  the  recognizance 
in  question,  it  is  clear  that  an  action  of  debt  or  a  proceed- 
ing by  scire  facias  would  lie  upon  it.  That  authority  may 
not  appear  on  the  face  of  the  obligation,  but  it  could  be 
averred  in  the  declaration  or  scire  facias  and  proved  on  the 
trial.  McFarland  v.  The  Peo])le,  13  111.  9.  We  can  readily 
imagine  a  case  in  which  the  justices  had  full  jDower  to  take 
the  recognizance.  The  statute  makes  it  the  duty  of  a  mag- 
istrate committing  a  person  in  default  of  bail  to  indorse  on 
the  warrant  the  amount  in  which  bail  may  be  given ;  and 
it  authorizes  a  judge  or  two  justices  of  the  peace  to  take 
bail  in  vacation,  and  discharge  the  accused  from  custody. 
P..  S.  ch.  30,  s,  206.  If  the  examining  magistrate  indorsed 
on  the  warrant  of  commitment  that  bail  might  be  given  in 
the  sum  of  $150,  the  justices  clearly  had  the  right  to  take  the 
recognizance.  The  statute  expressly  invests  them  with  ju- 
risdiction in  such  a  case.  It  was  competent  for  the  people 
to  allege  such  a  state  of  case  in  the  declaration,  and,  if  put 
in  issue  by  the  defendant,  to  prove  it  on  the  trial.  As  the 
pleadings  and  proofs  are  not  before  us,  we  must  presume 
they  were  sufficient  to  justify  the  judgment  of  this  court. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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[*224]    *DAEirs  Ingalls  v.  Aeistaechus  Bulkley. 

Appeal  from  Morgan. 

Replevin — Pleading. —  In  replevin,  the  plea  of  non  detinet  admits  the 
right  of  property  to  be  in  the  plaintiff,  and  only  puts  in  issue  the 
detention  by  the  defendant. 

Authority  of  person  making  demand. —  A  party  holding  property, 
which  he  refuses  to  dehver  on  demand  made,  because  he  doubts  the 
authority  of  the  person  making  the  demand,  must  place  his  refusal 
distinctly  upon  that  ground. 

If  the  refusal  to  deliver  is  placed  upon  other  grounds,  it  furnishes  pre- 
sumptive evidence  of  conversion. 

The  authority  of  the  person  making  a  demand  may  be  rightfully  ques- 
tioned, and  if  authority  is  not  furnished,  a  refusal  to  dehver  the  prop- 
erty will  not  estabhsh  an  unlawful  detention. 

Admission  —  Effect  of. — The  effect  of  an  admission  is  a  proper  question 
for  the  consideration  of  a  jury. 

This  cause  was  heard  before  "Woodson,  judge,  at  the 
March  term,  1853,  of  the  Morgan  circuit  court. 

M.  McCoNNEL,  for  appellant.     D.  A.  Smith,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  replevin,  brought  by 
Bulkley  against  Ingalls,  to  recover  the  possession  of  a  horse. 
The  declaration  was  in  the  detinet  only.  Plea,  non  detinet. 
A  witness  testified  that  the  defendant  told  him,  some  time 
after  the  suit  was  commenced,  that  the  plaintiff  first  sent 
his  negro  boy  for  the  horse ;  that  he  afterwards  sent  Whittle 
for  the  horse  and  then  the  sheriff ;  that  he  refused  to  let  the 
negro  or  Whittle  have  the  horse ;  that  the  plaintiff  might 
have  had  the  horse  if  he  had  demanded  him  in  person  and 
paid  the  damages,  but  he  was  afraid  to  come  after  his  horse. 
It  was  proved  that  the  negro  and  Whittle  were  minors,  and 
absent  from  the  country  at  the  time  of  the  trial.  The  court 
gave  the  following  instructions  at  the  request  of  the  plaint- 
iff :  1.  "  The  ownership  of  the  horse  is  not  in  question  in 
this  case,  and  the  plaintiff  is  not  bound  to  prove  that  the 
horse  in  question  was  his  property.  2.  If  the  jury  believe, 
from  the  evidence,  that  the  plaintiff  demanded  the  horse 
before  the  commencement  of  the  suit,  and  they  shall  further 

Cited:  43  lU.  39;  5  Bradw.  103;  14  Bradw.  311. 
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believe  that  the  defendant  knew,  or  did  not  have  reasonable 
grounds  to  doubt,  that  the  persons  who  demanded  the 
horse  were  sent  and  authorized  by  the  plaintiff  to 
*mak'e  the  demand  and  receive  the  horse,  they  will  [*225] 
find  for  the  plaintiff."  The  court  refused  to  give 
the  following  instructions  asked  by  the  defendant :  "  1.  If 
the  jury  believe  from  the  evidence  that  the  horse  in  contro- 
versy was  found  trespassing  on  the  defendant's  field,  and  he 
took  him  out  of  the  field  and  put  him  up  to  prevent  the 
trespass,  and  thus  had  him  in  his  possession,  then  this  is  not 
such  a  detention  of  the  horse  as  to  justify  a  verdict  in  this 
case  for  the  plaintiff ;  unless  the  plaintiff  has  proven  to  the 
satisfaction  of  the  jury  that  he  demanded  of  the  defendant 
the  horse  in  person,  or  by  some  responsible  agent  known  to 
the  defendant  to  be  such,  before  the  commencement  of  the 
suit,  and  the  defendant  unqualifiedly  refused  to  give  him 
up.  2.  To  enable  the  plaintiff  to  recover  in  the  case,  he 
must  prove  to  the  satisfaction  of  the  jury  that  he  was,  at 
the  time  the  horse  was  detained,  the  owner  thereof,  and  had 
a  right  to  the  possession.  3.  The  admission  of  the  defend- 
ant, long  after  the  horse  was  demanded,  that  the  plaintiff 
had  sent  the  negro  boy  and  the  boy  "Whittle  for  the  horse, 
is  not  of  itself  evidence  that  he  knew  that  the  boys  had 
authority  from  the  plaintiff  to  demand  the  horse."  The  jury 
found  the  issue  for  the  plaintiff,  and  the  court  overruled  a 
motion  for  a  new  trial. 

1.  The  plaintiff  was  not  bound  to  show  title  to  the  horse. 
The  plea  of  non  detinet  admitted  the  right  of  property  to  be 
in  the  plaintiff,  and  it  only  put  in  issue  the  detention  by  the 
defendant.  The  cases  of  Anderson  v.  Talcott,  1  Grilman, 
365,  and  Yose  v.  Hart,  12  Illinois,  378,  are  conclusive  of  the 
question.  The  court,  therefore,  committed  no  error,  either 
in  giving  the  plaintiff's  first  instruction,  or  in  refusing  the 
defendant's  second  instruction. 

2.  The  defendant  had  no  cause  to  complain  of  the  plaint- 
iff's second  instruction.  It  was  as  favorable  to  him  as  the 
law  and  facts  would  warrant.  He  was  clearly  in  the  fault 
m  refusing  to  surrender  the  horse  to  the  boys,  if  he  knew 
at  the  time,  or  had  good  reason  to  know,  that  they  were 
the  agents  of  the  plaintiff,  especially  as  he  did  not  place  his 
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refusal  on  the  ground  of  a  want  of  authority  on  their  part. 
If  there  was  any  good  reason  to  doubt  their  authority  to 
make  the  demand  and  receive  the  horse,  he  should  have  put 
his  refusal  distinctly  upon  that  ground.     Such  a  refusal 
would  not  be  sufficient  evidence  either  of  a  conversion,  or 
an  unlawful  detention  of  the  property.     It  would  compel 
the  agents  to  produce  their  authority,  in  order  to  put  him 
in  the  wrong.     But  in  the  case  of  an  unqualified  refusal, 
like  the  one  proved  in  this  case,  it  is  enough  to  show  on  the 
trial  that  the  property  was  demanded  by  the  owner  in  per- 
son, or  through  an  authorized  agent.     This  principle 
[*226]  is  well  settled  *by  authority.     It  was  said  by  Tilgh- 
man,  C.  J.,  in   Jacoby  v.  Laupatt,   6  Sergeant   & 
Eawle,  300 :  "  If  one  is  in  possession  of  goods  which  he  has 
found  and  does  not  claim,  and,  a  demand  being  made  by 
the  owner,  the  possessor  answers  that  he  is  not  satisfied  of 
that  person  being  the  owner,  but  he  is  ready  to  deliver  the 
goods  on  receiving  reasonable  proof  of  ownership,  this  is 
not  such  a  denial  as  will  warrant  the  inference  of  a  conver- 
sion.    On  the  contrary,  it  is  such  an  answer  as  a  prudent 
man,  consulting  the  interest  of  the  owner,-  ought  to  give.    So, 
if  one  who  calls  himself  the  agent  of  the  owner  demands  the 
goods,  and  the  possessor  answers  that  he  can  not  deliver 
them  until  he  receives  proof  that  he  is  really  the  agent,  no 
conversion  can  be  inferred,  because  the  answer  shows  noth- 
ing like  an  intent  to  convert,  but  only  a  design  to  preserve 
the  goods  for  the  use  of  the  owner."     Story,  J.,  says,  in 
Watt  V.  Potter,  2  Mason,  YY :  "  Where  a  demand  is  made  by 
an  agent,  and  the  party  refuses  to  deliver  to  the  agent, 
either  because  he  has  no  authority,  or  declines  to  produce  it, 
such  a  refusal,  under  such  cicumstances,  is  not  even  evidence 
of  a  conversion,  for  every  person  in  possession  of  property 
has  a  right  to  retain  it  until  it  is  demanded  by  some  person 
having,  and,  if  required,  producing,  competent  authority  to 
demand  it.     But  if  the  refusal  do  not  turn  upon  the  sup- 
posed want  of  authority,  if  the  party  waives  any  inquiry 
into  the  authority,  or  admits  its  sufficiency,  and  puts  his 
refusal  upon  another  distinct  ground,  which  can  not  in  point 
of  law  be  supported,  then  the  refusal  under  such  circum- 
stances is  presumptive  evidence  of  a  conversion."     It  was 
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held  in  HoTbrook  v.  Wight,  24  Wendell,  169,  where  the 
partner  of  a  bailee  refused  to  deliver  goods  to  the  owner, 
saying  that  he  did  not  feel  authorized  to  deliver  them  in  the 
absence  of  his  partner,  that  the  bailee,  in  an  action  of  re- 
plevin brought  against  him  for  the  goods,  could  not  object 
that  the  demandant  did  not  exhibit  the  evidence  of  his  title ; 
that,  if  that  was  the  true  reason  for  the  non-delivery,  the 
partner  should  have  said  so,  and,  if  the  refusal  had  been 
made  in  good  faith,  the  defendant  would  have  been  pro- 
tected. The  cases  of  St.  John  v.  0'  Connell,  7  Porter,  466, 
and  Zachary  v.  Pace,  4  English,  212,  sustain  the  same  prin- 
ciple. It  was  also  recognized  by  this  court  in  Ingalls  v. 
Bulkley,  13  Illinois,  315. 

3.  There  were  two  good  objections  to  the  defendant's  first 
instruction.  The  first  part  had  no  application  to  the  case, 
and  was  therefore  calculated  to  embarrass  rather  than  aid 
the  jury.  There  was  no  evidence  tending  to  show  that  the 
defendant  found  the  horse  trespassing  on  his  close,  and  took 
him  up  to  prevent  further  injury  thereto.  The  lat- 
ter part  was  objectionable  *for  the  reason  already  ['^^227] 
given.  The  fact  that  the  defendant  may  not  have 
known  that  the  boys  had  authority  from  the  plaintiff  to  de- 
mand the  horse  did  not  justify  an  unqualified  refusal  to 
deliver  him.  If  he  had  questioned  their  authority,  it  might 
have  been  produced.  If  he  entertained  any  doubt  about 
their  right  to  act  for  the  plaintiff,  he  should  have  put  his 
refusal  upon  that  ground,  and  then  the  refusal  would  not 
have  estabUshed  an  unlawful  detention. 

4.  The  defendant's  third  instruction  was  rightly  refused. 
The  effect  of  the  admissions  was  peculiarly  a  question  for 
the  consideration' of  the  jury.  It  was  for  them  to  determine 
from  all  of  the  declarations,  whether  the  plaintiff  had  author- 
ized the  boys  to  demand  the  horse,  and  whether  the  defend- 
ant was  at  the  time  aware  of  that  authority.  It  was  com- 
petent for  them  to  infer  from  these  admissions  that  the 
defendant  knew,  or  had  good  reason  to  know,  that  the  boys 
were  the  agents  of  the  plaintiff.  At  all  events,  that  Avas  a 
matter  for  the  jury  to  decide,  and  not  the  court. 

5.  The  court«was  right  in  refusing  to  grant  a  new  trial. 
The  plea  admitted  the  horse  to  be  the  property  of  the  plaint- 

261 


228  Keel  v.  Bentlet.  [Dec.^ 

iff,  and  he  had  only  to  prove  the  detention.  The  testimony- 
was  sufficient  to  warrant  the  conclusion  that  the  defendant 
unlawfully  detained  the  horse  from  the  plaintiff.  He  dis- 
tinctly admitted  that  the  horse  had  been  twice  demanded 
by  persons  sent  by  the  plaintiff,  and  that  he  as  often  refused 
to  surrender  him.  As  he  failed  to  state  that  he  put  his 
refusal  on  the  ground  of  a  want  of  authority  in  those  per- 
sons to  make  the  demand,  or  on  any  other  ground  that 
would  justify  him  in  detaining  the  horse,  the  jury  might 
well  conclude  that  the  refusal  was  positive  and  unqualified ; 
such  a  refusal  as  would  be  sufficient  evidence  to  maintain 
trover  or  replevin. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


[*228]  *Keel  1).  Bentlet. 

An  appeal  or  writ  of  error  does  not  lie  from  an  interlocutory  decree  or 
judgment. 

This  was  a  motion  to  dismiss  a  writ  of  error. 

Tee  AT,  C.  J,  Bentley  filed  a  bill  in  chancery  against 
Keel  to  obtain  the  title  to  certain  real  estate,  and  an  injunc- 
tion issued  thereon  restraining  Keel  from  selling  or  remov- 
ing the  growing  crops.  Keel  answered  the  bill,  and  moved 
for  a  dissolution  of  the  injunction.  The  court  refused  the 
motion,  and  referred  the  cause  to  the  master  to  take  the 
proofs.  Keel  then  sued  out  a  writ  of  error,  which  Bentley 
now  moves  to  dismiss. 

The  motion  must  be  sustained.  An  appeal  or  writ  of 
error  does  not  lie  from  an  interlocutory  decree  or  judgment. 
There  must  be  a  final  decision  of  a  case  before  it  can  be 
removed  into  this  court ;  such  a  decision  as  settles  the  rights 
of  the  parties  in  respect  of  the  subject-matter  of  the  suit, 
and  concludes  them  until  it  is  reversed  or  set  aside.  Cor- 
nelius V.  Coons,  Breese,  15 ;  Pentecost  v.  llagahee,  4  Scam- 

CiTED :  80  111.  469. 

Appeal  and  writ  of  error — What  is  final  decree  fdr  purposes  of.    See 
McKinstry  v.  Pennoyer,  1  Scam.  319,  note. 
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mon,  326;  Hayes  v.  Caldwell,  5  Gilman,  33;  Fleece  v. 
Russell,  13  Illinois,  41.  IS^o  such  decision  has  been  made  in 
this  case.  The  proofs  are  yet  to  be  taken,  and  the  case  is 
yet  to  be  determined  on  the  merits.  The  cause  must  pro- 
ceed to  a  final  hearing  in  the  court  below,  before  either 
party  can  remove  it  into  this  court.  The  writ  of  error  will 
be  dismissed. 

Writ  of  error  dismissed. 


Nathan  P.  Sanfoed  v.  John  Y.  D.  Gaddis. 
Error  to  Fulton. 

Action  for  slander  —  Pleading  and  proof. —  In  actions  for  slander,  the 
plaintiff  must  prove  the  words  alleged ;  other  words  of  like  meaning, 
or  equivalent  words  or  expressions,  will  not  suffice.  ^ 

All  the  words  need  not  be  proved,  unless  it  takes  them  all  to  constitute 
the  slander. 

■*Proof  of  additional  words  will  not  vitiate  unless  they  so  qualify  [*329] 
the  meaning  as  to  remove  the  slander. 

A  count,  for  words  spoken  affirmatively  is  not  sustained  by  proof  of 
words  spoken  interrogatively.  Nor  wiU  words  spoken  to  a  person  sus- 
tain a  count  wliich  charges  words  spoken  of  a  person. 

To  charge  that  slander  was  uttered  by  the  words,  "  You  swore  false," 
•  will  not  be  sustained  by  proof  that  the  words  uttered  were,  "  You 
have  sworn  false."  ^ 

This  cause  was  heard  before  Wilkinson,  judge,  at  Janu- 
ary term,  1853,  of  the  Fulton  circuit  court. 

"W".  C.  GonDY,  for  plaintiff  in  error.     Julius  Manning,  for 
defendant  in  error. 

Cited:  16  lU.  39,  407;  29  111.  458;  40  lU.  479;  44  lU.  45;  83  lU.  205;  93 
HI.  350. 

1  In  actions  for  slander  the  pleading  and  proofs  must  agree.  It  is  not 
sufficient  to  prove  the  speaking  of  words  equivalent  to  those  charged. 
Yet  it  is  sufficient  to  prove  the  substance  of  the  words  charged.  Sanf  ord 
V.  Gaddis,  sxipra;  Norton  v.  Gordon,  16  lU.  38;  Spencer  v.  McMasters, 
16  m.  405;  Schmesseur  v.  Kreilich,  92  111.  347;  Albin  v.  Parks,  3  Bradw. 
576;  Slocumb  v.  Kuykendall,  1  Scam.  187;  Wallaces.  Dixon,  83  lU.  303; 
McGregor  v.  Eakin,  3  Bradw.  340 ;  Thomas  v.  Fischer,  71  111.  576 ;  Flagg 
V.  Eoberts.  67  111.  485. 

2  See  Starr  &  C.  111.  Stat.  3285  (ch.  126,  IT  2),  notes. 
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Treat,  C.  J.  This  was  an  action  for  slander,  brought  by 
Sanford  against  Gaddis.  The  declaration  alleged  that  the 
defendant  said  of  the  plaintiff,  in  reference  to  testimony 
given  by  him  as  a  witness  in  a  judicial  proceeding,  "  You 
swore  false."  The  proof  Avas,  that  the  defendant  said  of 
the  plaintiff,  immediately  after  he  had  testified  as  a  witness 
in  the  case  referred  to,  "  You  have  sworn  false."  The  court 
excluded  the  evidence  on  the  ground  of  variance ;  and  that 
decision  is  assigned  for  error. 

It  is  a  well  established  rule  in  actions  for  slander  that  the 
allegations  and  proofs  must  agree.  The  plaintiff  must 
prove  the  words  alleged  in  the  declaration  or  so  much  of 
them  as  will  sustain  his  cause  of  action.  It  is  not  enough 
to  prove  other  words  of  like  import  and  meaning.  Equiv- 
alent words  or  expressions  will  not  suffice.  All  of  the 
words  averred  need  not  be  proved,  unless  it  takes  all  of 
them  to  constitute  the  slander.  And  proof  of  additional 
words  wiU  not  vitiate,  unless  they  so  qualify  the  words 
alleged  as  not  to  amount  to  the  slanderous  charge.  For 
example :  if  the  words  laid  are,  "  He  stole  a  large  amount 
of  money,"  the  action  is  sustained  by  proof  of  the  words, 
"  He  stole  money."  The  words  proved  are  those  alleged, 
and  they  are  of  themselves  actionable.  So  if  the  words 
laid  are,  "  He  is  a  thief,"  the  declaration  is  supported  by 
proving  the  words,  "  He  is  a  thief,  for  he  stole  money." 
The  words  alleged  are  proved,  and  their  sense  is  not  varied 
by  the  additional  words.  But  if  the  words  laid  are,  "  He 
is  a  thief,"  proof  of  the  words,  "He  is  a  thief,  for  he 
bought  property  and  refused  to  pay  the  price,"  will  not  sus- 
tain the  action.  The  additional  words  so  qualify  those 
alleged  as  not  to  impute  the  crime  of  larceny.  A  count  for 
words  spoken  affirmatively  is  not  sustained  by  proof 
[*230]  of  words  spoken  in  the  way  of  interrogatory.  *And 
proof  of  words  spoken  to  a  person  will  not  support 
a  count  for  wor^s  spoken  of  a  person.  Maitland  v.  Gold- 
ney,  2  East,  426;  Bex  v.  Berry,  4  Durnford  &  East,  217; 
Barnes  v.  Holloway,  8  id.  150;  Opwood  v.  Barkes,  4  Bing- 
ham, 261 ;  Johnson  v.  Tait,  6  Binney,  121 ;  I^ox  v.  Varider- 
heck,  5  Cowen,  513;  Olmsted  v.  Miller,  1  Wendell,  506; 
Williams  v.  Bryant,  4  Alabania,  44;  Easley  v.  Moss,  9  id. 
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226 ;  Wheeler  v.  Bobb,  1  Blackford,  330 ;  Linmlle  v.  Early- 
%oine^  4  id.  469 ;  Crulman  v.  3£arks,  7  id.  281 ;  Watsooi  v. 
Meesick,  2  Missouri,  29;  Berry  v.  Dry  den,  7  id.  324;  Slocum 
V.  ICayl'endaU,  1  Scammon,  187;  Patterson  v.  Edwards,  2 
Gilman,  Y20. 

In  this  case,  the  words  proved,  under  the  circumstances 
of  the  speaking,  had  the  same  meaning  as  those  laid  in  the 
declaration,  and  equally  imputed  the  crime  of  perjury.  But 
they  were  not  the  same  words.  They  were  at  most  only 
equivalent  words.  They  were  not  in. themselves  actionable. 
There  was  a  clear  variance  between  the  words  laid  and 
those  proved,  and  the  court  was  right  in  excluding  the  evi- 
dence from  the  jury. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Eescaeick  Atees  v.  Murray  McConnel,  Administrator  of 

Charles  Collins. 

Appeal  from  Morgan. 

Deed  —  Recital  of  payment  of  consideration. — When  a  deed  recites 
that  full  payment  of  the  consideration  for  the  land  conveyed  has  been 
received,  it  is  prima  facie  evidence  of  the  fact ;  but  this  evidence 
may  be  rebutted  by  other  proof.  ^ 

Set-off. — A  note  transferred  by  dehvery  merely  can  not  be  set  off  by 
the  holder  in  an  action  against  him  by  a  third  party.  The  holder 
could  not  sue  upon  the  note  in  his  own  name,  and  it  therefore  was  not 
a  legal  subsisting  cause  of  action  in  his  favor. 

Grantee  under  deed  m  which  wife  did  not  join. —  Where  a  party 
is  in  quiet  possession  of  land  conveyed  to  him  by  deed  in  which  the 

Cited  :  16  111.  271 ;  30  lU.  511 ;  37  111.  355 ;  50  111.  280 ;  8  Bradw.  97. 

1  The  recital  in  a  deed  of  receipt  of  the  consideration  by  the  gi-antor 
is  but  a  receipt  and  only  prima  facie  evidence  of  the  fact  recited.  Parol 
evidence  is  competent  to  show  that  the  consideration  was  different 
from  that  stated  or  that  it  was  not  received.  Booth  v.  Hynes,  54  111. 
363;  Morris  v.  Tilson,  81  111.  607;  Huelsch  v.  Scheel,^l  lU.  281;  Kimbal 
V.  Walker,  30  HI.  482;  Elder  v.  Hood,  38  lU.  533;  I.  C.  Ins.  Co.  v.  Wolf, 
37  111.  354;  Pique  v.  Arendale,  71  Ala.  91;  M.  &  M.  R'y  Co.  v.  Wilkin- 
son, 72  Ala.  286 ;  Burnham  v.  Dorr,  72  Me.  198.  But  see  MetropoUtan 
Bank  v.  Hitz,  1  Mackey,  111.  Yet  parol  evidence  is  not  admissible  for 
the  purpose  of  defeating  the  deed.  Elder  v.  Hood,  and  I.  C.  Ins.  Co.  v. 
Wolf,  siwra. 
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wife  has  not  joined,  he  is  not  entitled  in  an  action  against  him  to 
claim  credit  on  account  of  dower  interest,  where  proceedings  have 
not  been  commenced  by  the  widow  to  obtain  such  interest. 

This  cause  was  heard  at  the  Morgan  circuit  court,  at  Sep- 
tember term,  1852,  Woodson,  judge,  presiding. 

[*231]       *D.  A.  Smith,  for  appellant.   M.  MoConnel,  pro  se. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  by 
McConnel,  administrator  of  Charles  Collins,  against  Ees- 
carick  Ayres,  The  declaration  contained  the  common 
counts.  The  pleas  were  nil  debet  and  set-off.  The  plaintiff 
read  in  evidence  the  following  instrument : 
■  ''  Due  Charles  Collins  for  a  four-mule  team  and  wagon, 
$600 ;  and  a  carriage  and  harness,  now  at  Eichards,  $100 ; 
making  in  all  $700.  And  from  this  amount  my  account,  as 
soon  as  it  can  be  ascertained,  is  to  be  deducted.  N^aples, 
April  13,  1839.  Eescaeick  Aykes." 

He  then  proved  by  Eichards  that  in  December,  1838,  Col- 
lins sold  Ayres  two  lots  in  J^aples  for  $2,100,  one-half  of 
which  was  paid  in  demands  of  Ayres  against  the  witness, 
one-fourth  in  a  mule  team,  and  witness  did  not  know  how 
the  remaining  fourth  was  paid ;  Collins  got  a  pair  of  horses 
from  Conover,  worth  $100,  and  sold  them  to  Ayres ;  witness 
had  an  impression  that  Ayres  owed  CoUins  $500  at  the  time 
of  his  death,  in  1819,  but  was  never  present  at  any  settle- 
ment between  them ;  Ayres  sold  the  IN'aples  lots  to  White- 
law  for  $2,400,  and  Whitelaw  sold  them  to  Mooers,  who 
was  in  possession ;  Collins  sold  the  mule  team  back  to  Ayres, 
and  took  the  note ;  he  agreed  to  pay  Ayres  for  the  use  of 
the  team  while  he  had  it,  and  that  was  the  account  to  be 
deducted  from  the  note. 

The  defendant  introduced  the  following  evidence :  A  note 
for  $160,  made  by  Collins  to  Ayres  in  1835 ;  a  note  for  $200, 
made  by  Collins  to  Delahay  in  1839,  transferred  by  delivery 
to  Seeley,  and  by  Seeley  in  the  same  manner  to  Ayres ;  a 
deed  of  general  warranty  from  Collins  to  Ayres  for  the 
Naples  lots,  which  recited  the  payment  of  the  purchase 
money,  $2,100.  The  deed  was  not  executed  by  the  wife  of 
Collins.     Ayres  claimed  damages  on  account  of  the  dower 
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interest  of  the  widow,  but  it  did  not  appear  that  she  had 
ever  made  any  claim  to  the  lots,  Alfred  Ayres  testified 
that  in  1835  Ayres  sold  Collins  one-half  of  a  bay  trotting 
mare  for  $300;  in  1837,  two  roan  horses  for  $225;  in  1838, 
two  bay  mares  for  $300,  which  Collins  afterwards  sold  to 
Delahay;  in  1839,  two  grey  horses  for  $150;  in  1838-9, 
Ayres  kept  and  doctored  two  horses  for  Collins  for  one 
year,  which  was  worth  $80 ;  in  the  spring  of  1839,  Ayres 
agreed  to  furnish  Collins  a  four-mule  team,  wagon  and 
driver  for  one  year,  for  the  use  of  which  Collins  agreed  to 
give  him  $1,000 ;  the  team,  wagon  and  driver  were  in  the 
service  of  ColKns  till  some  time  in  the  following  winter. 
Delahay  testified  that  in  the  winter  of  1838-9  he 
bought  a  pair  of  bay  mares  of  Collins  *for  $300,  and  [*232] 
understood  he  had  got  them  from  Ayres ;  between 
1837  and  1840  a  mule  team  and  driver  were  in  the  service 
of  Collins  at  IsTaples,  and  witness  understood  that  he  had 
hired  them  of  Ayres  at  the  rate  of  $1,000  per  year ;  witness 
often  laughed  at  Collins  for  agreeing  to  pay  such  a  price 
for  the  use  of  them. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$651.  The  court  refused  to  grant  a  new  trial,  and  rendered 
judgment  on  the  verdict. 

1.  The  plaintiff  was  not  entitled  to  recover  any  portion  of 
the  purchase  money  of  the  ISTaples  lots.  The  deed  of  the 
intestate  recited  full  payment  of  the  consideration.  This 
acknowledgment  furnished  jprima  facie  evidence  of  pay- 
ment, and  there  was  nothing  in  the  case  to  destroy  the  pre- 
sumption. It  was  not  a  fair  inference  from  the  testimony 
of  Richards,  that  any  part  of  the  purchase  money  remained 
unpaid.  It  was,  indeed,  competent  for  the  plaintiff  to  ex- 
plain this  statement  in  the  deed,  and  show  that  the  consider- 
ation had  not  in  fact  been  paid.  But  the  burden  of  proof 
was  upon  him.  Bowen  v.  Bell,  20  Johns.  338;  Watson  v. 
Blaine,  12  Serg.  &  Eawle,  131;  Glayp  v.'Tirrell,  20  Pick. 
247;  Meeker  v.  Meeker,  16  Conn.  383;  Beach  v.  Packard, 
10  Yerm.  96 ;  BurhanTc  v.  Gould,  15  Maine,  118. 

2.  The  defendant  was  not  entitled  to  any  credit  on 
account  of  the  note  made  by  the  intestate  to  Delahay.  It 
was  transferred  by  delivery  merely,  and  not  by  indorse- 
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ment  in  writing.  The  legal  interest  in  the  note  was  there- 
fore still  in  Delahay,  in  whose  name  alone  could  an  action 
be  maintained  upon  it.  A  party  can  not  set  off  a  demand 
that  is  not  a  subsisting  cause  of  action  in  his  favor.  As  the 
defendant  could  not  sue  upon  the  note  in  his  own  name,  he 
was  not  entitled  to  introduce  it  by  way  of  set-off. 

3.  l!^or  was  the  defendant  entitled  to  any  credit  on  account 
of  the  dower  interest  of  the  widow  in  the  Naples  lots.  It 
did  not  appear  that  she  had  instituted  any  proceedings  to 
enforce  her  claim.  On  the  contrary,  it  appeared  that  the 
defendant's  grantee  was  still  in  the  quiet  enjoyment  of  the 
property.  There  was,  therefore,  no  breach  of  the  covenant 
of  warranty.  It  may  be  that  the  widow  will  never  insist 
upon  her  right  to  dower.  The  covenant  of  the  intestate 
will  not  be  broken  until  she  does. 

4.  Exclude  these  matters  from  the  case,  and  the  finding 
of  the  jury  was  clearly  erroneous.  The  plaintiff  only  proved 
two  items  of  his  account,  amounting  to  $1,100 ;  while  the 
defendant  proved  an  indebtedness  against  the  estate  to  an 
equal,  if  not  a  greater,  amount.    The  impression  of  Richards 

that  the  balance  was  in  favor  of  the  estate  was  not 
[*233]  a  sufficient  basis  for  the  verdict,  *as  he  did  not 
pretend  to  be  familiar  with  the  business  transactions 
of  the  parties,  and  stated  no  facts  conducing  to  prove  his 
impression  to  be  well  founded.  The  court  should  have 
granted  a  new  trial. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Pateick  Sullivan  v.  The  People. 
Error  to  Macon. 

Repeal  by  implication. —  An  affirmative  statute  is  a  repeal  by  impli- 
cation of  a  prior  affirmative  statute,  so  far  as  it  is  contrary  thereto.  ^ 

Repeal  op  eepealing  act. — In  Illinois,  the  repeal  of  a  repealing  stat- 
ute does  not  revive  the  prior  existing  laws. 

Cited:  16  lU.  160;  17  111.  102,  159. 

'^Statutes  —  Repeal  hy implication.  — An  affirmative  statute  does  not 
repeal  a  prior  affirmative  statute,  if  both  can  stand  together,  Barr  v. 
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Liquor  law. — The  law  of  1853,  relating  to  the  selKngof  liquor,  revived 
the  law  as  it  stood  in  1845,  and  restored  authority  to  grant  licenses, 
and  to  punish  for  retaihng  Uquor  without  license. 

This  cause  was  heard  before  Emerson,  judge,  at  October 
term,  1853,  of  the  Macon  circuit  court. 

A.  Lincoln,  for  plaintiff  ifi.  error.  Elam  Eush,  state's  at- 
torney, for  the  people. 

Treat,  C.  J.  Sullivan  was  indicted  for  selling  spirituous 
liquors  in  a  less  quantity  than  one  quart,  during  the  month  of 
May,  1853,  without  having  a  license  to  keep  a  grocery.  He 
was  tried  and  found  guilty.  The  court  refused  a  motion  in 
arrest  of  judgment,  and  fined  him  $10.  He  sued  out  a  writ 
of  error. 

The  only  question  in  the  case  is,  whether  section  132  of 
the  criminal  code  is  now  in  force.  That  section  reads  thus : 
''  Every  person  who  shall  not  have  a  legal  license  to  keep  a 
grocery,  who  shall  barter,  exchange  or  sell  any  wine,  rum, 
brandy,  gin,  whiskey,  or  other  vinous,  spirituous  or  mixed 
liquors,  to  any  person  or  persons,  by  a  less  quantity  than 
one  quart,  shall,  on  conviction,  be  fined  for  every  offense 
$10."  The  sixty-fourth  chapter,  Revised  Statutes,  authorized 
county  commissioners'  courts  and  trustees  of  incor- 
porated *towns  to  grant  licenses  to  keep  groceries ;  [*234] 
and  provided  that  every  person  selling  any  vinous, 
spirituous  or  mixed  liquors  in  a  less  quantity  than  one  quart, 
without  having  such  license,  should  forfeit  $10  for  each 
offense,  to  be  recovered  by  action  of  debt  before  a  justice  of 

People,  103  111.  110 ;  Wragg  v.  Penn  Township,  94  111.  11 ;  Fowler  v. 
Perkins,  77  111.  271 ;'  Perteet  v.  People,  65  111.  230. 

Otherwise,  so  far  as  the  latter  is  so  repugnant  to  the  former  that  they 
can  not  stand  together.  People  v.  Brayton,  94  HI.  342;  Devine  v. 
Commissioners,  84  111.  590;  Card  v.  McCaleb,  69  111.  314;  FarweU.'y.  B. 
Ass'n  Paid  F.  Dept.  4  Bradw.  36. 

Kopeal  by  implication  not  favored.     Holton  v.  Daly,  106  HI.  131. 

A  statute  intended  as  a  substitute  for  another  repeals  that  other. 
Devine  v.  Cook  Co.  Commissioners,  84  111.  590. 

See,  further,  Gesron  v.  Heidrich,  104  111.  537  (as  to  constitutional  pro- 
visions, art.  4,  sec.  13) ;  Gaddis  v.  Richland  Co.  92  111.  119 ;  Mullen  v. 
People,  31  lU.  444;  Gunnarssohn  v.  Sterling,  92  HI.  569;  "Warner  v. 
Crosby,  89  lU.  320. 
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the  peace.  It  further  provided  that  a  judgment  under 
either  of  these  provisions  should  be  a  bar  to  a  prosecution 
under  the  other.     Such  was  the  law  in  1845. 

The  act  of  the  1st  of  February,  1851,  repealed  "  All  laws 
and  parts  of  laws  authorizing  licenses  to  be  granted  to  keep 
groceries,  or  for  the  sale  of  vinous,  spirituous  or  mixed 
liquors ; "  and  provided  that  every  person  selling  any  such 
liquors  by  a  less  quantity  than  one  quart  should  forfeit  $25 
for  each  offense,  to  be  recovered  by  indictment,  or  by  action 
of  debt  before  a  justice  of  the  peace.  This  act  was  a  virtual 
repeal  of  section  132  of  the  criminal  code.  The  two  laws 
were  clearly  inconsistent,  and  could  not  stand  together.  In 
such  case,  the  latest  statute  must  prevail.  An  affirmative 
statute  is  a  repeal  by  implication  of  a  prior  affirmative  stat- 
ute, sa  far  as  it  is  contrary  thereto.  The  case  of  Jiex  v. 
Cato?",  4  Burrow,  2026,  is  precisely  in  point.  A  statute  in- 
flicted a  fine  of  £100  and  three  months'  imprisonment  for 
enticing  artificers  abroad ;  and  a  subsequent  statute  inflicted 
a  fine  of  £500  and  twelve  months'  imprisonment  for  the 
same  offense.  The  court  held  the  latter  statute  to  be  a  vir- 
tual repeal  of  the  former.  So  in  Leigliton  v.  Walker,  9  I^ew 
Hampshire,  59,  the  court  held  that  a  statute  imposing  a 
penalty  of  $30  for  taking  illegal  fees  was  in  effect  repealed 
by  a  later  statute  imposing  a  penalty  of  $50  for  the  same 
offense.  And  in  Nichols  v.  /Squire,  5  Pickering,  168;  Com- 
monwealth  v.  Kimhall,  21  id.  373 ;  The  State  v.  Whitworth, 
8  Porter,  431;  and  BucTcalew  v.  Acherman,  3  Halsted,  48,  it 
was  decided  that  a  statute  imposing  a  new  penalty  for  an 
offense  was  an  implied  repeal  of  so  much  of  a  prior  statute 
as  imposed  a  different  penalty  for  the  same  offense. 

The  act  of  February  1,  1851,  was  expressly  repealed  by 
an  act  passed  on  the  7th  of  February,  1853.  But  the  laws 
repealed  by  the  former  act  were  not  thereby  revived.  Our 
statute  has  changed  the  common  law  in  this  respect.  It 
declares  that  "  IS'o  act,  or  part  of  an  act,  repealed  by  an- 
other act  of  the  general  assembly,  shall  be  deemed  to  be 
revived  by  the  repeal  of  such  repealing  act."  R.  S.  ch.  90, 
§26. 

It  is  provided  by  the  act  of  the  12th  of  February,  1853, 
''  That  aU  laws,  or  parts  of  laws,  which  were  in  force  in  re- 
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lation  to  tlie  granting  of  license  to  persons  for  the  purpose 
of  retailing  spirituous,  vinous  or  mixed  liquors,  at  the 
time  of  the  passage  of  an  *act  entitled  '  An  act  to  [*235] 
prohibit  the  retailing  of  intoxicating  drinks,'  ap- 
proved February  1, 1851,  be,  and  are  hereby,  re-enacted  and 
in  full  force  and  effect,  as  if  never  repealed."  "We  think  it 
was  the  intention  of  the  legislature  to  revive  the  law  as  it 
stood  in  1815,  authorizing  licenses  to  be  granted  to  keep 
groceries,  and  imposing  penalties  for  selling  spirituous 
liquors  in  a  less  quantity  than  one  quart,  without  such 
hcense.  It  was  the  design  not  only  to  restore  the  authority 
to  grant  licenses,  but  the  powers  to  inflict  punishments  for 
retailing  liquors  without  license.  In  other  words,  it  was  a 
return  to  the  former  system;  a  re-enactment  of  all  the 
statutes  on  this  subject  in  force  at  the  time  of  the  passage 
of  the  act  of  the  1st  of  February,  1851.  A  different  view 
of  the  case  would  impeach  the  wisdom  of  the  legislature. 
The  authority  to  grant  hcenses  would  be  wholly  useless 
without  the  power  to  restrain  persons  from  retailing  spirit- 
uous liquors  without  license.  A  man  would  not  procure  a 
license  to  retail  liquors  when  he  could  do  the  same  thing 
without  it.  He  would  not  thereby  obtain  any  advantage 
over  others  having  no  license.  The  consequence  would  be, 
that  every  person  might  sell  spirituous  liquors  in  any  quan- 
tity with  impunity.  Such  an  interpretation  ought  not  to 
be  put  upon  the  action  of  the  legislature,  unless  it  mani- 
festly appears  that  such  was  the  design.  The  language  of 
the  act  of  the  12th  of  February,  1853,  indicates  no  such  in- 
tention and  demands  no  such  construction.  It  expressly 
re-enacts  all  laws  and  parts  of  laws  in  relation  to  the  grant- 
ing of  licenses  to  retail  spirituous  liquors,  which  were  in 
force  at  the  time  of  the  passage  of  the  act  of  the  1st  of 
February,  1851.  The  one  hundred  and  thirty-second  section 
of  the  criminal  code  was  then  in  force  and  it  had  relation 
to  that  subject-matter.  It  was  part  and  parcel  of  the  same 
system.  It  was  one  of  the  means  employed  to  render  the 
system  effective.  In  our  opinion  this  provision  of  the  crim- 
inal code  is  now  in  fuU  force.  It  follows  that  the  judgment 
of  the  circuit  court  must  be  aflBrmed. 

judgment  afirmed. 
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[*236]  *WiLLiAM  B.  "Waeeen  v.  The  President  and  Trust- 
ees OF  THE  Town  of  Jacksonville. 

Etvov  to  Morgan. 

Dedication  —  Public  as  grantee. —  The  public  is  an  ever-existing  grantee, 
capable  of  taking  dedications  for  public  uses,  and  its  inttirests  are  a 
suflScient  consideration  to  support  them. 

Parol  dedication.—  Parol  dedications  are  good. 

The  intention  of  a  party,  manifested  by  express  consent,  or  acquiescence 
in  the  user,  Tvill  govern  in  determining  what  is  a  dedication. 

Privies —  Bound  by  acts  of  grantors. —  Privies  in  estate  will  be  bound 
by  the  deeds  and  .icts  of  then-  grantors,  and  they  can  not  resume  a 
grant  after  the  pubUc  has  entered  upon  its  use,  while  the  use  con- 
tinues. 

Deed  —  Delivery. —  A  deed  can  not  be  delivered  and  accepted  partially, 
for  the  purpose  of  conveying  title  to  the  grantee,  and  yet  so  as  not  to 
give  effect  to  the  conditions,  recitals  and  limitations  in  it. 

Same — Wlien  presumed. —  It  wiU  be  i^resumed  that  deeds  duly  acknowl- 
edged and  recorded  have  been  delivered  to  and  accepted  by  the  vendee, 
and  that  parties  and  privies,  as  well  as  the  public,  are  acquainted  with 
their  contents.  Whoever  questions  these  facts  must  assume  the 
burden  of  proving  them. 

Prescription  —  When  right  by  raised. —  A  right  by  prescription  can  not 
be  raised  against  the  consent  of  the  owner ;  but  the  use  may  be  so 
long  unobjected  to  as  to  authorize  the  finding  of  an  implied  consent, 
and  to  raise  a  presumption  of  a  gTant. 

Ejectment  —  General  issue. —  In  actions  of  ejectment  in  this  state,  the 
general  issue  only  shall  be  pleaded. 

Uninclosed  land  —  Easement. —  No  inference  or  conclusion  will  be 
drawn  in  this  state  against  the  owner  of  land  lying  uninclosed,  which 
is  traveled  over,  to  establish  an  easement  in  favor  of  the  public. 

This  cause  was  tried  before  Woodson,  judge,  at  Septem- 
ber term,  1852,  of  Morgan  circuit  court. 

M.  McCoNNEL  and  W.  Herndon,  for  plaintiff  in  error. 
D.  A.  Smith,  for  defendants  in  error. 

ScATES,  J.  Warren  brought  ejectment  for  a  piece  of  land 
lying  in  west  half  northeast  quarter,  section  20,  town  15 

Cited  :  Dedication,  what  constitutes,  38  111.  338 ;  59  111.  201 ;  evidence 
of,  16  ni.  322 ;  17  El.  369 ;  61  111.  91 ;  65  111.  430 ;  user  as  proof  of,  17  111. 
432 ;  67  111.  373 ;  87  111.  67.  Right  acquired  by  prescription,  90  111.  349. 
User  of  uninclosed  lands,  afford  no  presumption  of  dedication,  3  Bradw. 
334;  15  Bradw.  196.  Defenses  in  ejectment  under  general  issue,  93 
111.  287. 

Dedication  of  land  to  public  use.    Alvord  v.  Ashley,  17  HI.  363,  note. 
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north,  range  10  west,  and  described  and  bounded  as  follows : 
"  beginning  on  the  north  line  of  the  public  road,  called  the 
State  road,  and  running  east  and  west  across  said  tract  of 
land,  and  at  a  point  where  said  public  road  passes  the  east  line 
of  said  tract  of  land,  and  running  from  thence  west,  one 
hundred  feet,  more  or  less,  to  the  east  side  of  a  lot  of  land 
whereon  stands  a  small  church,  now  called  the  IJniversalist 
church,  and  from  that  line  thus  described,  said  land  ex- 
tends north  to  the  north  boundary  of  said  tract  of 
*land  of  which  it  is  a  part,  retaining  the  same  width  as  [*237j 
the  south  front,  of  one  hundred  feet."  Title  is  traced 
and  admitted  from  the  United  States  through  the  patentee 
and  Dr.  Chandler  to  Joseph  Duncan,  to  the  premises.  And 
that  in  June,  1841,  the  United  States  recovered  judgment 
against  Duncan,  and  that  the  premises  were  levied  upon  and 
sold  to  Warren  on  the  5th  day  of  October,  1817,  and  conveyed 
by  the  United  States  marshal  for  the  district  of  Illinois.  It 
was  also  in  proof  that  on  the  29th  of  October,  1835,  Joseph 
Duncan  and  wife  conveyed  one  undivided  fourth  of  a  piece 
of  land  to  Thomas  T.  January,  embracing  so  much  of  the 
above  premises  as  lies  between  the  line  of  Court  street  on 
the  south  and  ^orth  street  on  the  north  (and  called  Kail- 
road  square), —  and  that  in  said  conveyance  was  this  agree- 
ment :  "  and  it  is  agreed  that  all  of  said  streets,  and  another 
street  to  be  called  Railroad  street,  are  to  run  through  and 
be  kept  open  through  said  square ;  but  it  is  agreed  that  if 
a  sale  of  any  privilege  can  be  effected  to  the  railroad  com- 
pany, for  the  erection  of  buildings  on  said  square,  it  shall 
in  no  case  obstruct  a  street ;  the  proceeds  are  to  be  divided, 
one-fourth  to  said  January,  and  three-fourths  to  said  Dun- 
can, and  for  all  other  purposes  it  is  agreed  the  said  square 
shall  be  kept  open  for  public  use." 

It  was  further  proven  that,  on  the  26th  of  September, 
1836,  Thomas  T.  January  and  wife  conveyed  to  Joseph 
Duncan  lots  8,  9  and  10,  in  Johnson's  addition  to  Jackson- 
ville, and  "  also  all  the  interest  which  the  said  January  holds 
in  the  Railroad  square "  (the  lands  described  in  the  fore- 
going deed),  "  laid  off  by  said  Duncan  on  the  lands  bought 
of  Dr.  E.  Chandler,  one-half  of  which  was  deeded  by  said 
Duncan  to  said  January,  but  in  reconveying  his  interests  in 
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said  square  to  said  Duncan,  it  is  understood  ttiat  the  said 
Duncan  is  to  open  Church  street  as  far  north  as  lot  number 
21  in  said  Johnson's  addition,  or  to  North  street,  and  has 
full  power  to  close  the  said  square,  or  to  sell  or  dispose  of 
it,  as  he,  the  said  Duncan,  may  think  proper."  It  was  in 
proof  that  Warren  had  seen  this  deed  before  his  purchase. 
That  Duncan  had  a  private  unrecorded  plat  of  these  lands 
among  others,  upon  which  the  premises  were  marked  "  Dun- 
can's.'' That  part  of  the  premises  had  always  laid  open, 
and  part  had  been  used  and  traveled  by  the  public  for  three 
years  before  Duncan's  death,  and  hitherto,  for  more  than 
seven  years,  and  was  as  much  in  the  use  and  possession  of 
the  public  as  streets  by  working  on  the  same,  and  claiming 
it  as  such.  In  1835  a  church  was  built  on  the  lot  on  the 
west,  and  the  lot  on  the  east  side  was  inclosed. 

The  plaintiff  excepted  to  the  modification  by  the 
[*238]  court  of  his  *seventh  instruction,  which  was  as  fol- 
lows: "The  question  to  be  determined  by  this  jury 
is,  whether  Warren  or  any  of  the  former  owners  of  this 
land  has  given  and  dedicated  said  land  to  the  public,  as  a 
public  street  of  the  town  of  Jacksonville ; "  and  to  enable 
the  jury  to  find  that  said  gift  or  dedication  has  been  made, 
it  must  be  proved  to  their  satisfaction  that  some  act  has 
been  done  by  some  one  of  said  owners,  "  or  such  an  acqui- 
escence in  the  use  of  the  land  by  some  of  them,"  clearly 
indicating  the  intention  to  make  said  land  a  public  street ; 
and  the  bare  fact  that  said  land  was  left  open,  and  the  peo- 
ple traveled  over  it,  is  not  of  itself  sufficient  to  establish 
such  gift  or  dedication. 

The  court  refused  the  following  instructions,  which  was 
excepted  to :  2d.  Private  property  can  not  be  taken  for  pub- 
lic use  without  due  compensation  first  made  to  the  owner 
of  the  same ;  and  this  land  having  belonged  to  Chandler 
and  Duncan,  and  now  to  Warren,  can  not  be  taken,  and 
cQuld  not  heretofore  have  been  taken,  by  the  incorporation, 
or  the  people  of  the  town  of  Jacksonville,  and  converted 
into  a  public  street,  without  the  consent  of  said  owners,  or 
without  first  paying  for  said  land. 

3d.  The  deed  from  January  and  wife  to  Duncan,  of  cer- 
tain lots  of  land.in  McIIenry  Johnson's  addition  to  the  town 
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of  Jacksonville,  wherein  January  recites  that  Duncan  is  to 
open  Church  street  as  far  north  as  North  street  in  Jackson- 
ville, and  without  saying  how  far  south  said  street  is  to  be 
opened  from  JSTorth  street,  is  not  sufficient  evidence  to  prove 
that  Duncan  did  give  and  dedicate  said  land  to  the  public, 
as  a  public  street,  commencing  on  the  south  at  State  street 
and  running  north  to  said  North  street.  Said  deed  is  not 
evidence  of  anything  whatever,  unless  it  is  proven  that 
Duncan  received  said  deed  from  January,  and  that  said  re- 
cital in  said  deed  was  known  to  Duncan  when  he  received 
the  deed,  and  that  the  same  was  the  result  of,  and  in  pursu- 
ance of,  the  contract  and  ao-reement  made  bv  Duncan  with 
January,  as  a  part  of  the  consideration  of  said  deed,  and  as 
a  part  of  said  contract  in  the  purchase  of  said  lots  of  land. 

4th.  The  incorporation  of  Jacksonville  or  the  people, 
being  desirous  to  open  a  public  street  through  the  private 
property  of  any  citizen,  may  do  so  by  laying  out  said  street, 
and  having  the  value  of  the  right  of  way  over  the  land  ap- 
praised by  disinterested  persons,  and  said  value  paid  for, 
before  said  street  is  opened ;  but  they  can  not,  because  said 
land  is  left  open  by  the  owner,  enter  upon  the  land,  and, 
without  the  express  consent  of  the  owner,  convert  said  land 
into  a  public  street,  without  paying  for  the  land ;  and 
length  of  time,  however  long  said  land  may  be  ^trav-  ["'';239] 
eled  over  and  used  without  the  consent  of  the  owner, 
is  not  sufficient  to  establish  said  land  as  a  public  street. 

The  plaintiff  also  excepted  to  the  following  instruction 
for  the  defendant:  If  January  and  wife  made  to  Duncan 
the  deed  offered  in  evidence  by  the  defendants,  and  that,  at 
the  date  of  that  deed.  Church  street  was  opened  from  State 
street  to  North  street,  and  has  so  continued  from  that  time 
up  to  the  time  of  the  institution  of  this  suit,  and  hath,  dur- 
ing all  that  time,  been  used  by  the  public  as  a  street,  with- 
out let,  hindrance  or  objection  of  the  ov.mers  of  the  land  in 
controversy  in  this  case,  that,  from  these  circumstances,  the 
jury  may  infer  a  dedication  of  the  land  in  controversy  to 
the  public,  to  be  used  as  a  street;  and  the  jury  may,  if  they 
see  fit,  find  a  verdict  for  the  defendants,  notwithstanding 
the  plaintiff  may  have  established  his  fee-simple  title  to  the 
land  in  controversy. 
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The  jury  found  a  verdict  for  the  defendants,  and  a  second 
new  trial  was  refused. 

"We  shall  decide  this  case  upon  the  question  of  dedication 
by  January  and  Duncan,  and  to  which  Warren  is  a  privy 
by  deriving  title  through  them,  and  of  which  he  had  both 
actual  and  constructive  notice.  We  are  of  opinion  that  the 
recital  of  the  agreement  in  January's  deed  to  Duncan,  re- 
conveying  the  interest  in  the  Railroad  square,  is  sufficient 
evidence  of  a  dedication  for  Church  street  from  State  street 
to  North  street,  when  taken  in  connection  with  the  recitals 
of  dedications  for  similar  purposes  in  Duncan's  prior  deed 
to  January,  and  the  subsequent  acts  of  the  public  in  using, 
claiming  and  working  the  same  as  a  street  for  seven  years, 
three  of  which  were  in  the  life  of  Duncan,  to  authorize  the 
jury  to  find  for  the  defendants  to  that  extent.  Duncan  had 
agreed,  in  conveying  this  interest  to  January,  that  "  all  of 
said  streets,  and  another  street,  to  be  called  Railroad  street, 
are  to  run  through  and  be  kept  open  through  said  square ; 
and  a  sale  of  any  privilege  to  the  railroad "  "  shall  in  no 
case  obstruct  a  street,"  and  that  "  the  said  square  shall  be 
kept  open  for  public  use." 

These  facilities  of  public  easements  of  way  through  the 
Railroad  square  may  have  been  of  particular  advantage  to 
January  as  a  lot  holder,  as  well  as  a  general  advantage  to 
the  town  and  community,  and  to  this  end  they  might  con- 
stitute an  essential  element  of  the  value  of  the  interest  he 
acquired  under  the  deed.  So  again,  when  he  sold  the  same 
interest  back  to  Duncan,  with  three  other  lots,  part  of  the 
consideration  seems  to  have  been  an  additional  easement  of 
way  to  the  public  by  extending  Church  street.  This  last 
easement  presents  a  more  prominent  consideration 
[*24:0]  in  the  fact  that  he  consents  that  Duncan  may  *  "  close 
the  said  square,"  and  thereby  destroy  all  the  ease- 
ments created  by  Duncan's  deed  to  him. 

This  street  might  confer  great  value  to  other  lots  of  Jan- 
uary, as  well  as  be  of  great  advantage  to  him  in  their  use 
and  enjoyment.  Taking  the  two  deeds  together,  it  is  very 
evident  that  the  parties  intended  to  increase  the  facilities 
of  their  own  enjoyment  of  this  and  other  town  property,  if 
they  had  any,  or  to  add  to  its  value  by  creating  these  streets. 

276 


1853.]    Waeren  v.  President,  etc.,  of  Jacksonville.        241 

It  would  be  unjust  to  allow  either  party,  at  pleasure,  to  de- 
spoil the  other  of  these  advantages,  or  to  reclaim  them  of 
the  community  after  a  long  use  and  enjoyment  under  such 
an  appropriation  for  their  benefit.  12  Wheat.  E.  582.  The 
pubhc  is  an  ever-existing  grantee,  capable  of  taking  dedica- 
tions for  public  uses,  and  its  interests  are  a  sufficient  consid- 
eration to  support  them.  Cit^  Cincinnati  v.  Lessees  of  White, 
6  Pet.  K.  431. 

The  mode  of  making  dedications  is  immaterial.  Thev  are 
not  within  the  statute  of  frauds,  and  are  good  by  parol. 
Godfrey  v.  City  of  Alton,  12  111.  R.  35.  The  intention  of 
the  party,  manifested  by  express  consent,  or  acquiescence  in 
the  user,  wiU  govern  in  determining  whether  it  be  a  dedica- 
tion.    6  Pet.  R.  431;  12  111.  R.  35. 

Warren  is  privy  in  estate  with  Duncan,  and  must  be 
bound  to  the  same  extent  by  these  deeds  and  acts  under 
them,  and  it  is  not  in  the  power  of  either  to  resume  this 
grant  after  the  public  have  entered  upon  the  use  designed, 
nor  while  it  is  so  used. 

We  see  no  solidity  in  the  objection  that  the  deed  contem- 
plated a  future  act  of  Duncan  to  make  a  dedication.  The 
acceptance  of  the  deed  we  think  sufficient  to  dedicate,  or 
at  least  to  sustain  a  verdict  so  finding.  That  Duncan  ac- 
cepted the  deed,  we  are  not  at  liberty  to  doubt  from  the 
proofs.  We  find  this  deed  on  record,  the  land  marked  as 
his  on  his  private  map,  and  the  public  using  the  land  as  a 
street,  some  years  before  his  death. 

To  defeat  the  dedication  upon  the  ground  of  non-accept- 
ance of  the  deed  would,  indeed,  be  to  defeat  the  title  of 
Duncan  under  it.  If  the  deed  has  not  been  delivered  and 
accepted,  it  is  inoperative.  It  might  have  been  delivered 
to  a  third  person  and  accepted  as  an  escrow.  But  it  could 
not  be  delivered  and  accepted  partially  for  the  purpose  of 
conveying  title  to  Duncan,  and  yet  so  as  not  to  give  effect 
to  the  conditions  and  recitals  and  limitations.  We  must, 
under  the  proofs,  presume  a  delivery  and  acceptance,  and 
consequently  must  presume  Duncan  cognizant  of  the  con- 
tents of  the  deed. 

The  modification  of  the  seventh  instruction  we 
think  correct.     *Such  an  acquiescence  in  the  use  [*241] 
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of  the  public  by  an  owner  of  land  as  clearly  indicates 
an  intention  to  dedicate  may  warrant  a  jury  in  finding'  a 
dedication  under  the  proofs  in  this  case. 

The  second  instruction  refused  is  faulty  in  assuming  title 
in  Warren,  for  that  was  the  question  in  controversy.  We 
see  no  other  objection  to  it. 

The  court  have  already  laid  down  and  approved  of  prin- 
ciples in  relation  to  the  acceptance  of  the  deed  by  Duncan, 
which  militate  against  the  third  instruction  refused  by  the 
court.  We  must  indulge  the  presumption  that  deeds,  duly 
acknowledged  and  recorded,  have  been  delivered  and  ac- 
cepted as  well  as  executed  by  the  vendor,  and  parties  and 
privies,  as  well  as  the  public,  are  acquainted  with  their 
contents.  Whoever  questions  any  of  these  facts  must  as- 
sume the  burden  of  proving  them. 

The  fourth  instruction  should  have  been  given.  It  is  very 
broadly  worded,  but  does  not  preclude  the  acquisition  of  a 
right  by  prescription.  A  right  by  prescription  can  not  be 
raised  against  the  consent  of  the  owner ;  but  the  use  may 
be  so  long  unobjected  to  as  to  authorize  the  finding  of  an 
implied  consent,  and  to  raise  a  presumption  of  consent  and 
even  of  a  grant.  The  instruction  given  for  defendants  is 
correct. 

It  is  objected  that  this  deed  is  used  by  way  of  estoppel 
under  the  general  issue,  which  is  inadmissible,  and  that  it 
should  have  been  set  up  by  special  plea.  Without  investi- 
gating the  doctrine  of  special  pleading  in  ejectment,  we 
deem  it  suJBQcient  to  refer  to  the  statute  of  our  own  state, 
which  provides  that  the  general  issue  only  shall  be  pleaded, 
under  which  the  same  matter  may  be  given  in  evidence  as 
under  the  common  law  action  of  ejectment,  except  proofs 
of  some  fictitious  matters,  which  are  abolished.  R.  S.  1845, 
p.  206,  §  IT. 

The  verdict  is  not  warranted  by  the  proofs  and  the  law 
for  that  portion  of  the  land  lying  northward  from  lot  21, 
or  N^orth  street.  This  portion  is  not  included  in  the  dedica- 
tion. 

The  use  and  occupation  of  this  portion  is  only  about  seven 
years,  without  any  proof  of  assent  or  dissent.  It  was  over 
lands  lying  uninclosed  and  in  common.     While  so  much 
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land  lying  in  common  in  this  country  remains  free  to  pub- 
lic uses  and  travel  until  circumstances  induce  owners  to 
inclose,  we  can  deduce  no  strength  of  inference  or  con- 
clusion from  mere  travel  across  it  by  the  public,  without 
objection  from  the  owner.  It  is  neither  the  temper,  dispo- 
sition, fashion  or  habit  of  the  people,  or  custom  of  the 
country,  to  object  to  community  enjoying  such  privilege 
until  owners  wish  to  inclose, 

■^"This  use  is  not  shown  to  have  been  adverse,  and  [*242] 
upon  a  claim  of  it  as  an  easement,  for  it  does  not 
appear  that  any  owner  ever  desired  to  use  any  part  of  the 
tract  to  which  it  belonged.  We  are  of  opinion  that  the 
prescription  for  a  right  of  way  over  this  portion  is  not  sus- 
tained, and  that  the  verdict  therefor  is  not  warranted  by 
the  evidence. 

Judgment  reversed  and  cause  remanded  with  venire  de 
novo. 

Tee  AT,  C.  J.,  concurred  in  reversing  the  judgment. 

Judgment  reversed. 


James  T.  Slack  v.  Robert  McLagan. 
Error  to  Fulton. 

Action  on  "SOT^-r  Defense  —  Breach  of  covenmit  of  warranty. —  It  is 
a  sufficient  defense  to  an  action  upon  a  note  to  set  up  a  breach  of  cov- 
enant of  waiTanty  in  a  deed  of  land,  for  the  price  of  which  the  note 
was  given. 

Vendor  and  vendee — Relief  against  fraud. —  Courts  of  law  and 
equity  wiU  give  rehef  against  the  frauds  of  a  vendor  of  real  estate 
by  refusing  an  enforcement  of  the  contract. 

Same  —  Pleading. —  The  facts  constituting  a  fraud  should  be  set  forth  in 
a  pleading. 

Judgment  for  purchase  money —  Vendor's  lien. — A  decree  or  a  judg- 
raent  for  the  purchase  money  does  not  necessarily  imply  a  vendor's 
lien. 

Evidence. —  All  evidence  tending  to  prove  the  material  facts,  or  either 
of  them,  in  a  case  is  admissible,  although  it  may  not  alone  establish 
the  whole  case. 

Cited  :  What  is  failure  of  consideration,  45  111.  248.  Rule  as  to  rel- 
evancy of  evidence,  69  111.  584  Facts  constituting  fraud  to  be  stated, 
70  111.  36 ;  14  Bradw.  488.  Grantee  assumes  risk  of  title,  when,  75  111. 
13G.     Pleading,  68  111.  615, 
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This  was  an  action  of  debt  commenced  by  the  defendant 
in  error  against  the  plaintiff  in  error  on  three  promissory 
notes,  in  the  Fulton  circuit  court,  on  the  5th  of  February, 
1850. 

The  declaration  contained  nine  special  counts  and  the 
usual  common  counts.  A  general  demurrer  was  sustained 
to  the  third  and  sixth  counts  and  was  overruled  to  the 
ninth  count. 

The  defendant  pleaded  non  est  factum  to  the  first,  second, 
fourth,  fifth,  seventh  and  eighth  counts,  and  offset  to  the 
same,  with  the  addition  of  the  ninth  and  common  counts. 

The  defendant  also  pleaded  eight  special  pleas,  numbered 
from  nine  to  sixteen,  both  inclusive,  to  the  first,  second, 
fourth,  fifth,  seventh,  eighth  and  ninth  counts;  these  pleas 
are  as  follows : 

1.  The  ninth  plea  avers  that  the  notes  sued  on  were  ob- 
tained by  fraud  and  circumvention,  in  this :  at  the  time  of 

the  execution  of  the  notes  the  plaintiff  and  defend- 
[*243J  ant  were  joint  owners  and  '^partners  in  a  steam  mill ; 

that  the  notes  were  given  by  the  defendant  for  the 
plaintiff's  interest  in  the  mill ;  the  defendant  assuming  the 
payment  of  the  debts  due  by  the  firm.  As  a  part  of  the  same 
agreement,  the  partnership  was  dissolved,  and  the  notes  ex- 
ecuted ;  that  the  plaintiff  induced  the  defendant  to  make 
the  agreement  by  falsely  and  fraudulently  representing  that 
the  debts  due  by  the  firm  did  not  exceed  niuch,  if  any,  the 
sum  of  $2,100. 

2.  The  tenth  plea  avers  that,  before  and  at  the  time  of 
the  execution  of  the  notes  sued  on,  the  plaintiff  and  defend- 
ant were  the  owners  of  and  partners  in  a  certain  steam  mill, 
known  as  the  Frankfin  mills ;  that  as  such  they  carried  on 
business,  contracting  debts  due  to  and  from  the  firm ;  that 
in  the  transaction  of  the  business  the  plaintiff  had  exclusive 
control  of  the  finances  and  contracted  all  the  debts,  and  that 
the  defendant  had  the  management  of  the  mechanical  part 
of  the  business,  and  had  no  knowledge  of  the  contracts, 
debts  and  accounts. 

The  plea  further  avers  that  on  the  day  of  the  date  of  the 
notes  the  plaintiff  proposed  to  the  defendant  to  dissolve  the 
partnership ;  that  the  defendant  should  have  all  debts  due 
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the  firm,  pay  all  debts  due  from  the  firm,  and  that  the 
defendant  should  purchase  the  plaintiff's  interest  for  the 
amount  of  the  three  promissory  notes  and  execute  his  notes 
therefor,  and  that  the  plaintiff,  with  a  design  to  defraud  the 
defendant,  represented,  falsely  and  fraudulently,  that  the 
debts  did  not  exceed  §2,100. 

The  plea  then  avers  that  defendant  was  induced  by  this 
representation  to  accept  the  proposition  and  to  execute  the 
notes,  and  so  charges  that  they  were  procured  by  fraud  and 
circumvention. 

3.  The  eleventh  plea  sets  up  a  failure  of  consideration,  in 
this,  that  the  notes  were  executed  in  consideration  of  the 
plaintiff's  interest  in  a  certain  mill,  and  the  tract  of  land  on 
which  it  was  situated,  and  that  at  the  same  time  the  plaint- 
iff conveyed  by  deed  the  premises  to  the  defendant,  with  a 
covenant  to  warrant  and  defend  the  title  to  the  premises 
against  all  persons  whomsoever;  that  the  plaintiff  did  not 
have  then,  nor  since,  any  legal  title  to  the  premises ;  but  on 
the  contrary,  the  plaintiff  had  only  a  bond  for  a  deed  from 
one  Thornton  Easley,  from  whom  the  plaintiff  and  defend- 
ant purchased,  conditional  for  the  execution  of  a  deed  on 
the  payment  of  the  purchase  money. 

The  plea  then  avers  that  the  plaintiff  failed  to  pay  the 
purchase  money  or  to  procure  a  deed,  but  that  the  premises 
were  sold  under  the  order  of  the  proper  court  to  satisfy  the 
debt. 

4.  The  twelfth  plea  sets  up  failure  of  consideration,  in  this, 
the  plaintiff  and  defendant  were  partners  in  the  mill- 
ing business  in  *Haywood  county,  Tennessee;  the  [*244] 
plaintiff  hired  hands  and  made  the  contracts ;  that 

the  defendant  worked  the  hands  and  run  the  mill;  that  the 
defendant  had  no  knowledge  of  the  debts  contracted  except 
through  the  information  of  the  plaintiff. 

The  plea  then  avers  the  same  proposition  and  representa- 
tion by  the  plaintiff  as  stated  in  the  tenth  plea,  and  that  the 
plaintiff  exhibited  a  balance  sheet  showing  the  liabilities  of 
the  firm  at  $2,091.50 ;  that  the  defendant  under  this  induce- 
ment accepted  the  offer. 

The  plea  then  avers  that  the  debts  did  exceed  the  sum  of 
$2,100,  and  that  they  were  more  than  $7,000;  and  that  the 
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interest  of  the  plaintiff  was  worthless,  which  was  known  to 
the  plaintiff  and  unknown  to  the  defendant ;  that  the  de- 
fendant has  been  compelled  to  pay  the  said  sum  of  $7,000, 
which  has  exhausted  the  whole  of  the  partnership  property 
and  funds,  besides  a  large  sum  of  the  defendant's  private 
funds. 

5.  The  thirteenth  plea  also  sets  up  failure  of  consideration, 
in  this,  that  the  consideration  of  the  notes  was  the  sale  of  a 
certain  tract  of  land,  describing  it,  and  that  at  the  time 
(which  was  the  same  time  the  notes  were  executed)  the 
plaintiff  fraudulently  and  deceitfully  represented  to  the  de- 
fendant that  he  had  a  good  title,  when  in  truth  he  had  no 
title  whatever  then,  nor  has  he  since  had,  and  that  the  plaint- 
iff knew  that  such  representation  was  false. 

6.  The  fourteenth  plea  is  also  for  failure  of  consideration, 
in  this,  that  the  consideration  of  the  notes  was  the  sale  of 
the  tract  of  land  described  in  the  thirteenth  plea,  and  that 
afterwards,  on  the  3d  day  of  June,  1849,  the  plaintiff  ex- 
ecuted and  delivered  his  deed,  in  consideration  of  $5,000, 
conveying  the  premises  to  the  defendant,  in  which  the 
plaintiff  covenanted  that  he  would  warrant  and  defend  the 
title  against  the  title,  claims  or  demands  of  all  and  every 
person  or  persons  whatsoever  claiming  through,  under  and 
by  said  plaintiff. 

The  plea  then  avers  that  the  land  was  sold  by  virtue  of  a 
decree  of  a  court  of  chancery,  in  and  for  the  state  of  Ten- 
nessee, at  Brownsville,  on  the  10th  l^ovember,  1841,  for  the 
purchase  money  due  to  one  Thornton  Easley,  from  the 
plaintiff  or  some  other  persons. 

Y.  The  fifteenth  plea  sets  up  failure  of  consideration,  in 
this,  that  the  consideration  was  the  sale  of  the  tract  of  land 
described  in  the  thirteenth  plea ;  that  the  plaintiff  conveyed 
the  land  by  deed  with  covenant,  as  stated  in  the  fourteenth 
plea,  and  that  the  land  was  legally  sold  to  satisfy  a  debt  of 
the  plaintiff's,  and  some  other  persons,  for  the  pur- 
[*24:5]  chase  money  due  one  Thornton  Easley,  for  *the 
same  tract,  and  so  the  title  has  failed  by  virtue  of  a 
claim  against  and  under  the  plaintiff. 

8.  The  sixteenth  plea  is  for  failure  of  consideration,  in 
this,  that  the  consideration  of  the  notes  sued  on  was  the 
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sale  of  the  tract  of  land  described  therein ;  that  on  the  3d 
day  of  June,  1839,  the  plaintiff  conveyed  by  deed  the  said 
tract  to  the  defendant,  and  thereby,  for  the  consideration  of 
$5,000,  did  give,  grant,  bargain,  sell,  release,  convey  and 
transfer  to  the  defendant,  his  heirs  and  assigns,  the  tract  of 
land  particularly  described  in  the  plea,  and  did  by  the  same 
deed  covenant  "  to  and  with  the  defendant,  his  heirs  and 
assigns,  that  the  title  to  the  above  described  tract,  piece  or 
parcel  of  land,  he,  the  said  plaintiff,  would  warrant  and  for- 
ever defend  against  the  title,  claim  and  demand  of  all  and 
every  person  or  persons  whatsoever  claiming  through,  under 
and  by  the  said  plaintiff." 

The  plea  then  avers  a  breach  in  this  covenant,  because 
he  says  that  at  the  time  of  said  sale  there  was  due  and 
owing  from  the  plaintiff  and  the  defendant,  as  partners,  to 
one  Thornton  Easley,  a  sum  of  money  for  the  purchase 
money  of  the  premises,  the  same  having  been  bought  of  the 
said  Easley  by  the  plaintiff  and  defendant,  "  which  sum  of 
money  was  a  lien  on  said  premises,  and  said  premises  were 
legally  sold  to  satisfy  said  lien,  and  the  said  defendant  was 
ousted  and  ejected  from  said  premises,"  and  so  the  plaintiff 
broke  his  covenant. 

The  plea  then  claims  damages,  and  prays  that  they  may 
be  offset  against  the  plaintiff's  demand. 

The  plaintiff  joined  issue  to  the  country  on  the  pleas  of 
non  est  factum  and  offset,  and  demurred  generally  to  the 
ninth,  tenth,  eleventh,  thirteenth,  fourteenth  and  fifteenth 
pleas,  and  generally  and  specially  to  the  twelfth  and  six- 
teenth pleas. 

The  demurrer  was  overruled  as  to  the  twelfth  and  six- 
teenth pleas,  and  sustained  to  all  the  rest ;  the  defendants 
abided  by  the  demurrer. 

By  leave,  the  plaintiff  replied  double  to  picas  12  and  16, 
on  which  issues  of  fact  were  formed. 

1st.  To  twelfth  plea,  that  he  did  not  falsely  and  fraudu- 
lently represent  to  the  defendant  that  the  debts  due  from 
said  firm  did  not  exceed  the  sum  of  $2,100. 

2d.  To  twelfth  plea,  that  the  defendant  had  not  been 
compelled  by  law  to  pay  $7,000,  or  any  part  thereof  over 

the  sum  of  $2,091.50. 
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3d.  To  sixteenth  plea,  that  the  plaintiff  did  not  covenant 
that  he,  the  said  plaintiff,  the  title  to  the  said  tract  of  land 
would  warrant,  and  forever  defend,  against  the  title, 
[*24:6]  claim  and  demand  of  *all  and  every  person  or  per- 
sons whatsoever  claiming  through,  under  and  by 
said  plaintiff. 

4th.  To  sixteenth  plea,  that  there  was  not  a  lien  on  said 
land  and  said  premises  legally  sold  to  satisfy  said  lien,  and 
the  said  defendant  ousted  and  ejected  from  said  premises. 

On  these  issues  the  cause  was  tried  by  the  Hon.  Ira  O. 
Wilkinson,  presiding  in  Fulton  county,  a  jury  being  waived, 
at  the  May  term  of  1853. 

On  the  trial,  the  plaintiff  offered  one  note  of  $1,000, 
being  the  same  set  out  in  the  nineteenth  count,  which  was 
admitted  without  objection,  and  the  plaintiff  rested  his 
cause. 

The  defendant  then  offered  a  deed  dated  3d  of  June,  1839, 
executed  by  the  plaintiff  to  the  defendant,  conveying  in  fee 
the  tract  of  land  described  in  the  sixteenth  plea,  in  consid- 
eration of  $5,000,  with  a  covenant  corresponding  exactly 
with  that  set  out  in  the  sixteenth  plea,  and  with  this  state- 
ment by  way  of  describing  the  land :  "  the  same  piece  or 
parcel  of  land  which  the  said  Kobert  McLagan  and  James 
T.  Slack  purchased  of  Thornton  Easley,  and  for  which  the 
said  Thornton  Easley  executed  his  bond  on  the  3d  day  of 
May,  1838,  to  make  a  good  and  suificient  title  in  fee-simple, 
with  general  warranty  when  the  purchase  money  specified 
in  said  title  bond  shall  be  paid,  and  when  the  same  and  in- 
terest thereon  shall  be  paid  to  the  said  Easley,  or  his 
assignees,  the  said  Thornton  Easley  is  hereby  authorized  and 
requested  to  execute  a  deed  and  convey  said  piece  or  parcel 
of  land  to  the  said  James  T.  Slack,"  which  deed  was  ad- 
mitted by  the  court. 

The  defendant  then  offered  an  exemplification  of  a  record, 
showing  the  proceedings  in  a  cause  by  Thornton  Easley 
ao-ainst  the  defendant,  before  the  chancellor  for  the  western 
division  of  the  state  of  Tennessee,  sitting  at  Brownsville, 
Haywood  county,  Tennessee,  commencing  on  the  29th  day 
of  October,  1840.  The  bill  was  filed  for  the  purpose  of 
enforcing  the  complainant's  lien  for  the  purchase  money  of 
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the  tract  of  land  described  in  the  pleadings  in  this  cause, 
and  sold  to  the  plaintiff  and  defendant,  which  it  was  alleged 
was  unpaid.  The  conveyance  by  the  plaintiff  to  the  defend- 
ant was  stated  in  the  bill  as  a  reason  for  not  makino: 
McLagan  a  party.  Personal  service  was  had  on  Slack,  and 
on  the  trial  it  was  proved  by  the  complainant,  Easley,  that 
he  had  sold  said  tract  of  land  to  the  plaintiff  and  defend- 
ant in  this  cause  for  $625,  payable  on  the  1st  of  January, 
1810,  with  interest  from  the  1st  of  January,  1838;  that 
Easley  had  executed  a  bond  to  McLagan  and  Slack  for  title 
when  the  money  was  paid,  and  that  Easley  had  retained  the 
legal  title  in  himself  as  secarity;  that  McLagan 
*had  conveyed  to  Slack,  and  that  the  purchase  [*21T] 
money  was  wholly  due  and  unpaid.  On  this  proof 
a  decree  was  entered  at  the  November  term,  1811,  of  said 
court,  that  Slack  pay  the  amount  due  for  said  purchase 
money,  within  ninety  days,  and  in  default  that  the  "  clerk 
and  master  "  sell  said  tract  of  land  to  satisfy  the  claim  of 
Easley.  ' 

The  record  further  shows  a  sale  of  the  land  to  Thornton 
Easley,  the  complainant,  and  a  confirmation  of  the  sale  by 
the  chancellor. 

This  record  is  certified  by  the  clerk  of  the  court  and  the 
chancellor,  under  the  law  of  congress  relative  to  judicial 
proceedings  in  foreign  states. 

At  the  same  time,  in  connection  with  the  exemplification, 
the  defendant  offered  the  deposition  of  Thornton  Easley, 
taken  by  virtue  of  a  commission  from  the  clerk  of  Eulton 
county,  under  the  statute  of  this  state.  Due  notice  was 
given  and  accepted  by  the  attorneys  of  the  plaintiff,  and  on 
the  trial  no  exceptions  were  taken  to  the  form  of  the  depo- 
sition. 

There  was  attached  to  the  commission  the  original  bond 
of  Thornton  Easley  to  the  plaintiff  and  defendant,  which 
was  examined  and  identified  by  the  witness. 

The  witness  swears  that  he  sold  the  tract  of  land  described 
in  the  bond  exhibited  at  the  time,  and  on  the  terms  men- 
tioned in  the  bond,  to  the  plaintiff  and  defendant;  that  the 
full  names  of  the  firm  of  McLagan  and  Slack  were  Kobert 
McLagan  and  James   T.   Slack;    he   identifies  the  bond 
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attached  to  tlie  commission  as  his  original  bond,  and  that  it 
contains  the  contract  under  which  the  purchase  was  made ; 
the' witness  states  that  McLagan  and  Slack  took  possession 
of  the  property  soon  after  the  date  of  the  bond,  built  a 
steam  mill,  and  remained  in  possession  four  or  five  3'^ears ; 
that  the  witness  was  not  paid  the  purchase  money,  and  that 
he  filed  a  bill  for  specific  performance;  obtained  a  decree  of 
sale,  and  that  the  same  was  sold  by  the  clerk  and  master  to 
the  witness,  the  precise  time  not  recollected ;  that  immedi- 
ately after  the  sale  to  the  witness  he  obtained  possession  by 
virtue  of  such  sale ;  that  he  never  made  a  deed  to  McLagan 
and  Slack,  but  merely  the  bond  referred  to ;  that  he  had  a 
lien  on  the  land  for  the  purchase  money,  and  the  land  was 
sold  to  satisfy  that  lien. 

The  bond  is  dated  May  3,  1838,  executed  by  Thornton 
Easley,  under  his  seal,  to  Robert  McLagan  and  James  T, 
Slack,  in  the  penal  sum  of  $1,250,  conditioned  to  be  void  on 
the  making  of  a  warranty  deed,  when  «the  obligees  should 
'  pay  $625,  with  interest  from  the  1st  day  of  January, 
[*248]  1838,  on  the  1st  *day  of  January,  1840,  conveying 
the  premises  described  in  the  pleadings. 

The  plaintiff  objected  to  the  introduction  of  the  exempli- 
fication of  the  record,  the  bond  and  the  deposition,  which 
was  sustained,  the  evidence  excluded,  and  exception  taken 
by  the  defendant. 

The  defendant  rested  his  cause,  when  the  court  decided 
that  the  plaintiff  was  entitled  to  recover  on  the  note  offered 
in  evidence. 

The  defendant  entered  motions  both  for  a  new  trial  and 
in  arrest  of  judgment,  which  were  overruled  by  the  court 
and  exceptions  taken. 

The  court  then  ordered  the  clerk  to  assess  the  damages, 
and  on  his  report  thereof,  judgment  was  entered  for  $1,000 
debt  and  $720.33  damages  and  costs,  to  which  the  defend- 
ant excepted. 

The  defendant  below  now  brings  the  cause  to  this  court 
to  reverse  this  judgment,  and  makes  the  following  assign- 
ments of  error,  to  mt: 

1st.  The  circuit  court  erred  in  sustaining  the  plaintiff's 
demurrer  to  pleas  9,  10,  11,  13,  14  and  15. 
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2d.  Tlie  circuit  court  erred  in  excluding  the  evidence  of 
the  defendant  on  the  trial. 

3d.  The  circuit  court  erred  in  referring  the  assessment  of 
damages  to  the  clerk. 

4th.  The  circuit  court  erred  in  overruling  the  motion  for 
a  new  trial. 

5th.  The  circuit  court  erred  in  overruling  the  motion  in 
arrest  of  judgment;  and 

6th.  The  circuit  court  erred  in  rendering  judgment  for 
the  plaintiff,  and  refusing  to  render  judgment  for  the  de- 
fendant. 

"W.  C.  GoTJDT,  for  plaintiff  in  error,  ex  parte. 

ScATES,  J.  The  declaration  contained  nine  special  counts 
on  written  obligations,  with  the  common  counts. 

To  these  tliere  were  sixteen  pleas.  Several  demurrers 
were  sustained  to  the  ninth,  tenth,  eleventh,  thirteenth,  four- 
teenth and  fifteenth  special  pleas ;  and  the  first  question  we 
notice  arises  upon  these  demurrers. 

The  demurrers  to  the  eleventh  and  thirteenth  pleas  should 
have  been  overruled.  The  eleventh  sets  up  a  sufficient 
defense.  Defendants  conveyed  a  tract  of  laud,  which  was 
the  consideration  of  the  obligations  sued  on,  with 
covenant  of  warranty  against  all  ^persons.  A  [*24:9] 
breach  of  this  covenant  is  the  defense  set  up.  It 
shows  that  the  defendant  had  a  title  bond  only,  and  subject 
to  a  vendor's  lien  for  the  purchase  money ;  and  that  the  land 
was  sold  under  that  lien,  on  the  23d  of  April,  1842,  by  virtue 
of  an  order  or  decree  of  the  proper  court  of  Haywood 
county,  Tennessee,  where  the  land  lay,  and  an  account  of 
the  default  and  neglect  of  defendant. 

The  propriety  of  such  a  defense,  where  parties  do  not 
clearly  manifest  an  intention  to  rely  upon  their  covenants 
alone,  we  shall  regard  as  decided  in  Gregory  et  al.  v.  Scott, 
4  Scam.  E.  392. 

In  Tyler  v.  Young  et  al.  2  Scam.  R  446,  a  similar  plea 
was  sustained. 

The  thirteenth  plea  sets  up  the  same  consideration ;  and 
as  a  defense,  the  fraudulent  and  deceitful  representations  of 
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defendant,  that  he  had  a  good  title  —  knowing  that  he  had 
no  title  whatever  —  and  that  he  has  not  now  and  never  had 
any  title. 

The  doctrine  of  caveat  emjytor,  applicable  to  sales  of  real 
estate,  leaves  purchasers  to  protect  themselves  by  covenants 
of  warranty,  except  for  the  frauds  of  vendors,  against  which 
courts  of  law  as  well  as  equity  will  give  relief  by  refusing 
an  enforcement  of  the  contract.  Oioings  v.  Thompson  et  al. 
3  Scam.  R.  502.  Fraud  would  equally  vitiate  a  contract, 
whether  by  parol  or  in  wn^iting,  or  with  or  without  covenants 
of  warranty. 

The  only  deficiency  noticed  by  the  court,  in  Waun  v. 
If c Goon,  2  Scam.  R.  77,  to  a  similar  plea,  was  a  want  of  a 
particular  description  of  the  land.  This  plea  sets  it  forth 
by  metes  and  bounds.  These  two  pleas  set  up  bars  to  this 
action,  and  demurrers  should  have  been  overruled. 

The  other  pleas  demurred  to  are  insufficient  for  want  of 
traverses  of  the  facts  represented  to  exist  by  the  defendant, 
so  far  as  fraud  is  attempted  to  be  set  up.  The  ninth  plea 
should  have  alleged  that  the  debts  did  exceed  $2,100 ;  that 
defendant  well  knew  it,  and  that  plaintiff  was  ignorant  of 
the  amount.  There  is  no  traverse  or  denial  of  the  existence 
of  the  facts,  which  the  plea  alleges  were  fraudulently  repre- 
sented as  existing,  unless  we  hold  it  to  be  a  sufficient  allega- 
tion of  fraud  to  allege,  in  general  terms,  that  certain 
fraudulent  representations  were  made.  This  is  not  sustain- 
able upon  the  principles  of  pleading  or  of  justice.  The 
facts  constituting  the  fraud  should  be  set  forth  in  the 
pleading. 

The  tenth  plea  o^ers  an  excuse  for  plaintiff's  ignorance  of 
the  state  of  his  accounts,  but  in  all  other  respects  is  liable  to 

the  same  objections  as  the  ninth. 
[*250]  *The  fourteenth  and  fifteenth  pleas  allege  the  con- 
sideration of  the  obligations  sued  on,  to  be  title  to  a 
certain  tract  of  land,  conveyed  with  warranty ;  and  set  up 
a  failure  of  the  consideration  to  consist  in  a  failure  of  title, 
by  reason  of  a  decree  in  chancery,  obtained  by  the  vendor 
to  defendant  and  another,  for  the  sale  of  said  land  for  the 
purchase  money  due  therefor,  and  under  which  it  was  sold. 

The  fifteenth  plea  sets  up  as  a  failure  of  consideration 
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that  the  land  was  legally  sold  to  satisfy  the  purchase  mone\ 
due  for  said  land,  from  defendant  and  another. 

The  allegations  will  be  taken  most  strongly  against  the 
pleader,  who  is  supposed  to  set  forth  all  the  facts,  or  enough 
to  sustain  his  action  or  defense. 

These  pleas  are  defective  for  want  of  material  allegations. 
There  is  no  allegation  of  a  vendor's  lien,  incumbering  the 
title  in  the  hands  of  defendant  or  plaintiff. 

A  decree  or  a  judgment  for  the  purchase  money  does  not 
necessarily  imply  a  vendor's  lien ;  nor  would  a  sale  without 
such  lien  necessarily  transfer  a  good  title  or  incumber  the 
title  previously  conveyed,  although  it  might  be  under  a  de- 
cree or  judgment  for  the  purchase  money,  and  might  also 
be  legallv  made.  It  might  be  on  notes  secured  bv  mortcao-e 
of  other  property,  or  by  sureties;  either  of  which,  if  not 
otherwise  agreed,  might  discharge  the  land  of  a  vendor's 
lien  for  the  purchase  money.  See  3  Sugd.  on  Yend.  182, 
183,  c.  18. 

Although  such  a  sale  might  be  good  for  such  title  as  de- 
fendant had  at  the  time,  yet  the  pleas  show  that  he  had 
conveyed  long  before  to  plaintiff,  and  are  silent  as  to  a  con- 
veyance to  defendant  by  his  vendor.  We  will  presume,  as 
against  the  pleader,  that  such  conveyance  had  been  made. 
There  is  not  even  a  general  averment  of  a  lien,  nor  that 
either  of  these  sales  incumbered  the  title  to  plaintiff's  prej- 
udice. 

The  plaintiff,  on  the  trial,  offered  in  evidence  the  transcript 
of  a  record  of  the  chancery  court  of  Haywood  county, 
Tennessee,  between  Thornton  Easley,  complainant,  and 
James  T,  Slack,  defendant ;  and  which  was  certified  under 
the  private  seal  of  the  clerk  and  master  of  said  court,  there 
being  no  public  seal  provided;  his  official  character,  and 
the  form  of  his  certificate,  are  duly  certified  to  by  the  pre- 
siding chancellor  of  said  court. 

This  record  was  excluded,  and  we  think  erroneously.  The 
authentication  appears  to  be  conformable  to  the  act  of  con- 
gress of  26th  May,  1T90.     (See  act  in  App.  E.  S.  45,  p.  624.) 

The  certificate  in  Craig  v.  Brown,  1  Peters,  C.  C.  R.  353, 
was  held  insufficient  because  the  judge  did  not  cer- 
tify that  the  *clerk's  certificate  was  iii  due  form.  [*251] 
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The  certificate  in  this  case  is  full  and  complete  under 
the  act;  and  so  far  as  this  question  is  concerned  the  record 
was  admissible  in  evidence. 

"We  also  think  it  clearly  admissible  in  evidence  on  the 
issues  under  the  eleventh  and  sixteenth  pleas — the  latter  of 
which  particularly  connects  the  defendant  as  a  privy  in  the 
transaction  passed  upon  in  the  decree. 

It  is  unnecessary  here  to  determine  how  far  he  is  bound 
or  concluded  by  that  decree  on  account  of  his  privity  in  the 
contract.  It  is  enough  to  entitle  it  to  admission  that  it 
affords  prima  facie  evidence  of  facts  material  to  these 
issues. 

The  question  as  to  what  effect  the  record  should  have  in 
evidence  does  not  arise  in  this  record,  because  it  was  wholly 
excluded,  and  can  only  be  raised  after  it  is  introduced. 

The  court  should  have  admitted  the  bond  and  deposition 
of  Thornton  Easley  under  the  issues.  No  valid  objection 
to  either  has  been  made  before  the  court,  and  each  is  ad- 
missible as  tending  to  prove  the  issues  for  plaintiff.  The 
bond  was  admissible  as  tending  to  prove  the  character  of 
defendant's  title,  and  that  a  vendor's  lien  might  or  did  exist 
under  it,  as  settled  by  the  law  of  Tennessee.  Eskridge  v. 
McGlure  et  al.  2  Yerg.  84.  So  also  of  the  deposition;  and 
that  there  had  been  an  ouster  by  paramount  title. 

All  evidence  tending  to  prove  the  material  facts,  or  either 
of  them,  is  admissible,  althought  it  may  not  alone  establish 
the  whole  case.     Rogers  v.  Brent,  5  Gilm.  R.  58Y. 

The  defendant  having  offered  a  promissory  note  only  in 
evidence,  the  court  properly  referred  the  assessment  of  the 
damages  to  the  clerk. 

Judgment  is  reversed  and  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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James  W.  Whitney  et  al.  v.  Benjamin  Mayo  et  al. 
Error  to  Adams. 

Equity  —  Parties. —  The  general  rules  of  equity  require  that  all  persons 
materially  interested  in  the  subject  or  object  of  a  suit,  however  nu- 
merous, must  be  made  parties. 

Same —  Voluntary  associations. — *In  cases  of  voluntary  associa-  [*252] 
tions,  equity  will  not  sustain  a  bill  filed  by  a  portion  of  the 
members  unless  the  others  are  made  defendants. 

Same —  Officers  of  church. — The  same  principle  prevails  where  the  offi- 
cers or  a  committee  of  a  church  sue. 

Refusal  of  parties  to  join  —  Making  defendants. —  K  parties  in  in- 
terest refuse  to  join  in  bringing  suit,  they  may  be  made  defendants, 
notwithstanding  their  true  interest  may  be  with  the  complainants. 

Same  —  Exceptions. — Where  it  is  wholly  impracticable  to  make  all  who 
are  interested  parties,  the  exception  has  its  force ;  justice  will  not  be 
denied,  and  the  suit  may  proceed  without  all  the  parties,  and  against 
fcjch  as  may  be  joined. 

The  bill  recites  that  J.  W.  Whitney  in  183^  was  seized  in 
fee  of  lot  1,  on  block  8,  Wheelock's  addition  to  Quincy. 

"  That  on  the  18th  of  April,  1839,  for  the  consideration 
of  $100  contributed  by  the  Koman  Catholic  church  and 
congregation  of  Quincy,  and  paid  to  him,  conveyed  the 
north  one  hundred  feet  wide  of  said  lot  to  the  Bight  Rever- 
end Joseph  Rosati,  Roman  Catholic  bishop  of  the  diocese  of 
St.  Louis,  and  his  successors  in  said  diocese  forever,  for  the 
use  and  accommodation  of  a  Roman  Catholic  church  or 
congregation  in  said  Quincy,  as  a  piece  of  ground  on  which 
to  erect  a  church,  in  which  is  to  be  publicly  taught  and  ex- 
pounded the  truths  and  doctrines  of  the  Christian  religion 
according  to  the  rights,  forms  and  ceremonies  of  the  Roman 
Catholic  church ;  but  it  is  understood  and  consented  to  by 
me,  that  if  at  any  time  hereafter  the  Roman  Catholics  of 
Quincy  should  desire  to  make  other  arrangements  for  their 
accommodation,  they  shall  be  at  liberty  to  use  the  aforesaid 
piece  of  ground  as  a  site  for  a  literary  institution,  or  any 
institution  for  charitable  purposes  as  to  them  may  seem 
meet  and  proper,  or  in  any  way  to  advance  the  interests  of 
religion,  literature  and  charity. 

Cited:  72  lU.  367.     See  44  111.  506;  65  Dl.  275;  68  111.  160. 
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"And  afterwards,  on  the  4th  of  April,  1841,  made  a  fur- 
ther conveyance  of  the  balance  of  said  lot,  in  which  the 
whole  lot  is  described,  to  said  '  Joseph  Rosati,  Koman  Cath- 
olic bishop  of  the  diocese  of  St.  Louis,'  and  his  successors  in 
the  diocese  of  St.  Louis  forever,  to  have  and  to  hold  said 
town  lot  unto  said  party  of  the  second  part,  and  his  suc- 
cessor and  successors,  Roman  Catholic  bishops  in  the  dio- 
cese of  St.  Louis,  forever,  in  trust  to  and  for  the  use  of  a 
Roman  Catholic  church  and  congregation  in  the  city  of 
Quincy  aforesaid  forever,  and  the  accommodation  of  the 
officiating  priest  or  pastor  of  said  congregation  or  church, 
and  agreeably  to  the  forms,  rules  and  ceremonies  of  the 
Roman  Catholic  church  forever.  > 

"  That  said  Roman  Catholic  church  and  congregation  of 
Quincy  erected  thereon  a  building  for  worship  and  one  for 
the  officiating  priest. 

"  That  at  the  time  of  the  execution  of  said  deeds  there 
was,  and  still  is,  a  Roman  Catholic  church  and  con- 
[*253]  gregation  at  *Quincy  aforesaid,  unincorporated,  for 
whose  use  said  conveyances  were  made ;  and  at  the 
time  said  deeds  were  made,  the  said  church  and  congrega- 
tion which  erected  said  buildings  were  the  only  Roman 
Catholic  church  and  congregation  of  Quincy  aforesaid. 

That  Derwin,  one  of  the  complainants,  then  was  and  still 
is  a  member  of  said  church  and  said  diocese,  was  and  is  the 
officiating  priest  thereof. 

That  said  buildings  were  erected,  by  donations  made  by 
the  members  of  said  church  and  congregation  for  the  erec- 
tion thereof. 

That  said  church  and  congregation  consists  of  several 
hundred  members,  too  numerous  to  be  made  parties. 

That  said  Rosati  was  then  bishop  of  the  diocese  of  St. 
Louis,  and  said.  Quincy,  and  said  church,  within  said  diocese 
of  St.  Louis. 

That  on  the  14th  of  September,  1842,  one  Peter  R.  Ken- 
rick,  who  pretended  to  act  as  attorney  in  fact  of  said 
Rosati,  as  such  bishop,  but  having  no  warrant  of  attorney, 
made  deed  of  the  west  thirty  feet  wide  of  said  lot,  to  one 
Mayo,  in  fee  absolute,  on  which  was  situated  said  parsonage 
or  house  for  the  priest;  said  Mayo  went  into  possession  and 
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conveyed  to  Marrs,  who  died,  and  whose  heirs  claim  the 
same,  and  refuse  the  said  priest  possession  thereof. 

That  after  that  time  said  Kosati  died,  and  said  Peter  E. 
Kenrick  is  his  successor  as  such  bishop  of  the  diocese  of  St. 
Louis. 

That  said  Kenrick  refuses  to  execute  said  trust. 

That  said  church  and  priest  are  entitled  to  the  possession 
of  said  premises,  and  to  have  said  trust  in  said  deeds  speci- 
fied, executed. 

The  cause  was  heard  before  O.  C.  Skinner,  judge,  at 
November  term,  1851,  of  the  Adams  circuit  court. 

Wakren  and  Edmunds,  for  plaintiffs  in  error.  Browning 
and  BusHNELL,  for  defendants  in  error. 

ScATES,  J.  Several  important  questions  raised  and  dis- 
cussed need  not  be  decided,  upon  the  record  as  now  pre- 
sented, under  the  view  taken  by  the  court.  They  are  of 
opinion  that  all  the  proper  parties  are  not  before  them.  The 
following  facts  set  forth  in  the  bill,  to  which  a  demurrer 
was  sustained,  will  clearly  show  the  propriety  of  dismissing 
the  bill:  In  1839  and  1841,  a  Eoman  Catholic  congrega- 
tion of  Christians,  composed  of  J.  W.  Whitney  and 
some  three  hundred  others,  communicants,  as  *mem-  [*254] 
bers,  and  F.  Derwin,  as  officiating  priest  or  pastor 
of  the  congregation  associating  together,  unincorporated, 
for  the  purposes  of  public  worship,  had  become  organized 
into  a  church.  The  members  of  the  church  contributed 
funds,  bought  a  lot  of  said  Whitney  for  that  purpose,  and 
erected  thereon  a  church  building  for  public  worship,  and  a 
parsonage  for  the  residence  and  use  of  their  pastor.  Ac- 
cording to  the  customs  and  usages  of  the  Roman  Catholic 
church,  in  relation  to  the  title  of  the  glebe  and  temporali- 
ties, a  conveyance  in  fee  of  the  lot  was  executed  to  the 
Right  Reverend  Joseph  Rosati,  bishop  of  the  St.  Louis  dio- 
cese, in  which  the  lot  in  Quincy  was  situated,  and  to  which 
the  congregation  belonged,  and  in  which  conveyance  it  was 
declared  to  be  in  trust  for  a  Roman  Catholic  church  in 
Quincy. 

Afterwards  the  bishop  conveyed  in  fee  thirt}'-  feet  of  the 
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lot,  including  the  parsonage,  to  Ann  Mayo,  and  Ann  Maj^o 
and  her  husband  conveyed  to  Elizabeth  P.  Marrs. 

The  biU  complains  of  this  as  a  breach  of,  the  trust,  and 
seeks  the  appointment  of  a  trustee  to  execute  the  trust, 
and  that  the  conveyances  be  set  aside,  and  the  bishop  de- 
creed to  convey  to  such  trustee  as  the  court  may  appoint. 

Each  communicant  is  alike  ancT,  equally  interested  as  these 
complainants.  All  derive  a  common  interest  from  the  vol- 
untary association;  and  as  between  the  association  and 
strangers  to  it,  there  is  no  separate,  private,  individual  in- 
terest. Possibly  as  amongst  themselves,  such  equities  might 
arise.     But  no  such  equity  is  presented  by  this  bill. 

The  general  rules  in  equity  require  all  persons  materially 
interested  in  the  subject  or  object  of  the  suit,  however  nu- 
merous, to  be  made  parties,  complainants  or  defendants, 
that  all  may  be  provided  for,  and  protected  by  the  decree. 
Story,  Eq.  PL  §  T2  et  seq.;  Hill  on  Trustees,  519;  2  John.  C. 
E,.  239 ;  Greenup  v.  Porter  et  al.  3  Scam.  E..  65 ;  Scott  v. 
Moore  et  al.  id.  315 ;  Willis  et  al.  v.  Henderson,  4  id.  20 ; 
Spear  v.  Campbell  et  al.  id.  426 ;  Montgomery  v.  Brown,  2 
Gilm.  R.  581;  Iloare  v.  Harris,  5  id.  21;  ^Yebster  v.  French, 
5  id.  254.  To  these  rules  there  are  exceptions,  but  no 
suggestion  or  averment  in  this  bill  presents  a  case  for  dis- 
pensing with  the  other  communicant  members  of  this  con- 
gregation. There  is  no  averment  that  they  are  out  of  the 
jurisdiction,  nor  are  we  prepared  to  say  that  an  exception 
to  the  rule  is  predicable  here  upon  that  ground,  under  our 
statute  providing  for  service  on  non-residents  by  publica- 
tion, or  by  deUvery  of  copies  and  notice.  R.  S.  1845,  p.  94, 
§§  8-12.  And  the  remark  may  equally  apply  to  "unknown 
persons  "  who  may  also  be  sued  and  served  under  the  statute, 
and  whose  interests  are  equally  bound  by  a  decree. 
[*255]  *Id.  p.  98,  §§  41,  42.  The  only  averments  in  relation 
to  the  other  communicant  members  of  this  congre- 
gation and  church  are,  "  that  the  persons  who  contributed, 
and  by  whose  charity  the  same  was  done,  are  too  numerous 
to  be  made  parties  to  this  bill,  amounting  in  number  to 
several  hundred,  and  many  of  whom  are  unknown  to  your 
orators." 

The  foregoing  remarks  would  apply  to  making  parties  de- 
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fendants.  ISTon-residents  may  sue  here,  and  no  exception 
would  therefore  arise.  The  only  grounds  presented  are, 
however,  the  great  number  of  communicant  members  of  the 
congregation,  many  of  whom  are  unknown. 

Those  who  are  unknown  would  of  course  fall  within  the 
exception  as  to  making  them  complainants.  And  so  numer- 
ousness  falls  within  the  same  exception.  Story,  Eq.  PL  §  94 
£t  seq.;  Cockhurn  v.  Thompson,  16  Yes.  E.  329;  Wood  v. 
Dummer,  3  Mason,  E,.  317. 

But  in  such  cases  it  is  practicable,  and  the  court  generall}' 
requires  the  bill  to  be  filed,  not  only  in  behalf  of  the  com- 
plainant, but  also  in  belialf  of  all  other  persons  interested, 
who  are  not  directly  made  parties  (although  they  are  in  a 
sense  thus  made  so),  so  that  they  may  come  in  under  the 
decree,  and  take  the  benefit  of  it,  or  show^  it  to  be  erroneous, 
or  entitle  themselves  to  a  rehearing.  Story,  Eq.  PI.  §  96  et 
seq. ;  Martin  v.  Dry  den,  1  Gilm.  R.  209 ;  Montgomery  v. 
<Brown,  2  id.  581.  And  in  case  of  voluntary  associations, 
like  this,  equity  will  not  sustain  a  bill  by  part,  unless  the 
others  be  made  defendants,  or  they  are  made  parties  by 
suing,  also,  for  and  on  their  behalf.  Story,  Eq.  PL  §  107 
et  seq.  for  illustrations;  Hill  on  Trustees,  519,  546;  2 
Pet.  E.  584.  The  same  principle  is  recognized  where  the 
officers  or  a  committee  of  a  church  sue,  as  in  2  Pet.  E.  584; 
8  B.  Monroe,  E.  70,  212.  And  so  it  was  recognized  in  The 
County  of  Pike  v.  The  People,  on  relation  of  Metz,  11  111. 
E.  202.  If  parties  in  interest  refuse  to  join  in  bringing  suit, 
they  may  be  made  defendants,  although  their  true  interest 
may  be  with  the  complainant.  Smith  v.  Sackett,  5  Grilm.  E. 
534.  Where  it  is  wholly  impracticable  to  make  them  par- 
ties, as  where  the  state  should  be  the  party  but  by  law  she 
'  may  not  be  sued,  in  such  case  the  exception  has  its  full  force. 
]*arties  in  interest  shaU  not  be  denied  justice,  but  may  pro- 
ceed without  and  against  those  who  may  be  joined. 

The  case  before  us  falls  within  the  exception  to  the  gen- 
eral rule  on  account  of  the  numbers,  and  part  being  un- 
known; which  may  excuse  their  being  made  parties  by 
name.  But  the  bill  has  not  been  framed  within  the  excep- 
tion. It  should  have  been  filed  for  and  on  behalf 
of  aU  the  other  communicant  members,  "^or  some  [*256j 
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grounds  shown  why  they  could  not  be  made  complainants 
in  this  way.  And  if  prevented  by  their  refusal  they  should 
have  been  made  defendants,  which  could  have  been  done 
even  as  to  those  whose  names  were ."  unknown,"  under  our 
statute. 

So  apparent  is  the  effect  of  any  decree  that  could  be  made 
on  the  merits,  upon  the  mterests  of  all  the  other  numerous 
members  of  this  congregation,  that  we  must  sustain  this  ob- 
jection, even  if  now  taken  for  the  first  time.  Or  taking  a 
different  view  of  it,  in  the  light  that,  not  being  before  the 
court,  their  rights  and  interests  could  not  be  affected  by  a 
decree,  then  no  valid  and  effectual  decree  can  be  made 
which  would  not  leave  the  same  question  open  to  be  litigated 
in  a  hundred  or  more  similar  suits,  by  different  members  of 
the  same  congregation. 

For  want  of  the  necessary  parties,  we  feel  that  it  would 
be  im]Droper  to  decide  the  many  important  questions  pre- 
sented in  the  bill.     Decree  affirmed. 

Decree  afirmed. 


Jeffeeson  Louk  v.  Ika  Woods. 

Appeal  Jrom  McDonough. 

Trespass  quaee  clausum  fregit  —  Evidence. —  A  party  has  a  right,  in 
an  action  of  trespass  quare  clausum  fregit,  to  introduce  such  evidence 
of  title  as  he  possesses,  so  as  to  obtain  a  decision  upon  the  proper  con- 
struction of  a  deed  under  which  he  claims  right,  by  license  from  the 
gi-antees,  to  enter  upon  the  land  and  do  the  acts  complained  of. 

Deed  —  Construction  of  description. —  A  deed  which  reserves  a  strip  of 
land  seven  and  forty-seven  hundredths  rods  wide  east  and  west,  and 
extending  in  length  across  the  quarter  section  north  and  south,  will 
not  be  construed,  against  the  manifest  intention  of  the  party  expressed 
m  the  deed,  a^  reserving  only  seven  and  forty-seven  hundredths  rods 
of  land. 

Board  of  public  officers  —  Power  of  majority. —  Where  a  number  of 
persons  are  intrusted  with  powers  in  matters  of  public  concern,  and 
all  of  them  are  regularly  assembled  and  consulting,  the  majority  may 
act  and  determine,  if  their  authority  is  not  otherwise  limited  and  re- 
stricted. 

Report  signed  by  two  of  three  fence  viewers. —  In  such  case,  where 
a  report  is  only  signed  by  two  of  three  viewers  of  a  road,  it  will  be 

Cited  :  20  HI.  183 ;  41  111.  259. 
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presumed  that  the  tliird  was  present  and  consulting,  until  the  contrai-y 
is  shown. 

Proceedings  of  county  coMmssiONERS'  court  —  Inquiry  as  to.—  An  in- 
quiry into  the  acts  and  proceedings  of  a  county  conimisssioners'  court 
by  their  minutes,  files  and  other  proofs,  so  far  as  to  ascertain  whether 
a  road  has  been  legally  laid  and  established  under  the  laws,  is  proper. 

Evidence  as  to  location  of  road.—  So  a  petition  in  wliich  a 
certain  road  is  described  over  a  certain  locus  in  quo  *may  be  ad-  [*257] 
mitted  in  proof  as  an  admission  of  a  fact  therein  stated.     And 
parol  proof  of  the  actual  location  of  a  road  is  also  competent  evidence 
to  establish  the  existence  of  a  highway,  if  traveled,  recognized,  and 
wojlced  upon  as  such,  in  order  to  raise  a  presumption  of  dedication. 

This  is  an  action  of  trespass  qvare  clausum  /regit,  origi- 
nallj  commenced  in  the  county  of  Fulton,  and  taken  b}^ 
change  of  venue  to  McDonough. 

The  declaration  contains  three  counts : 

1st.  For  that  defendant,  on  the  22d  of  March,  1850,  at ' 
the  county  of  Fulton,  broke  and  entered  the  plaintiff's  close, 
described  as  "  a  strip  of  land  seven  and  forty-seven  one-hun- 
dredths  rods  wide  off  the  east  side  of  the  south  half  of  the 
northwest  quarter  of  section  19,  8  north,  1  east,"  and  threw 
down  his  fence. 

Second  count  like  the  first  in  all  respects,  except  the  land 
is  described  as  being  a  strip  seven  and  forty-seven  one-hun- 
dredths  rods  wide  off  the  east  end  of  the  northwest  quarter 
of  section  19. 

Third  count  same  as  first  count,  except  the  land  is  de- 
scribed as  being  the  south  half  of  the  northwest  quarter  of 
section  19,  8  north,  1  east. 

The  defendant  filed  five  pleas  to  the  declaration,  as  fol- 
lows : 

First  plea  to  first  count.  Liberum  tenementum,  alleging 
the  freehold  to  be  in  Orlando  H.  Woods  and  others,  heirs 
at  law  of  Jonas  Woods,  deceased,  and  that  defendant 
entered  by  their  leave. 

Second  plea  to  second  count  the  same,  alleging  the  freehold 
to  be  in  John  Woods  and  the  said  Orlando  H.  Woods,  heirs, 
etc. 

Third  plea  to  third  count  the  same,  alleging  the  freehold 
to  be  in  Orlando  II.  Woods  and  the  other  heirs  at  law  of 
Jonas  Woods,  deceased,  and  entry  by  their  leave.  , 
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Fourth  plea  to  the  whole  declaration.  That  there  was  a 
pubhc  road  laid  out  over  the  land  where  the  trespass  was 
committed;  that  the  road  was  obstructed  and  defendant 
removed  the  obstruction,  as  he  had  a  right  to  do. 

Fifth  plea  to  the  whole  declaration.  That  defendant  was 
supervisor  of  roads  for  that  district  where  the  closes  were 
situated ;  that  there  was  a  public  road  laid  out  over  the 
closes,  where,  etc. ;  that  it  was  his  duty  to  keep  the  road  open 
and  in  repair;  and  as  such  supervisor  he  did,  in  discharge 
of  his  duty,  remove  the  plaintiff's  fence,  which  was  obstruct- 
ing the  road,  and  is  the  trespass  complained  of. 

Replications  to  first  plea,  that  the  close,  etc.,  is  not  the 
freehold  of  the  said  Orlando  H.  Woods  and  others. 

To  second  and  third  pleas,  the  same. 

To  fourth  and  fifth  pleas,  that  there  is  no  such  road. 

Issues  to  the  country  were  joined  on  all  these  pleas. 
[*258]  *The  defendant,  in  order  to  show  title  in  Orlando 
H.  Woods  and  others,  introduced  a  deed  from  Ira 
Woods  to  Jonas  Woods,  in  due  form,  dated  17th  of  January, 
1839,  conveying  to  said  Jonas  "  the  south  half  of  the  north- 
west quarter  of  section  19,  8  north,  1  east,  excepting  seven 
and  one-half  rods  off  of  the  east  end  of  section  19."  The 
plaintiff  objected  to  the  introduction  of  this  deed,  but  the 
court  admitted  it  and  plaintiff  excepted. 

The  plaintiff  then  entered  a  nolle  prosequi  to  the  first  and 
third  counts  in  his  declaration. 

The  defendant  next  offered  in  evidence  a  deed  from  Ira 
Woods  to  John  Woods,  one  of  the  persons  named  in  de- 
fendant's second  plea,  dated  iTth  of  January,  1839,  and 
duly  executed,  conveying  to  said  John  "  the  north  half  of 
the  northwest  quarter  of  section  19,  8  north,  1  east,  except- 
ing seven  rods  and  forty-seven  one-hundredths  of  a  rod  off 
of  the  east  end." 

To  the  reading  of  this  deed  in  evidence  the  plaintiff  ob- 
jected; the  objection  was  sustained,  and  defendant  excepted. 

Defendant  next  proved  that  Jonas  Woods  died  1st  of  Oc- 
tober, 1848,  and  that  the  persons  named  in  plaintiff's  first 
plea  were  his  legal  heirs.- 

Defendant  next  offered  a  transcript  of  a  record  of  the 
county  court  of  Fulton  county,  duly  certified,  as  follows: 
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1st.  Petition  for  a  road,  dated  August  10, 1837,  signed  by- 
Ira  Woods  and  thirty-eight  others,  to  the  county  commis- 
sioners' court  of  Fulton  county,  asking  the  court  to  appoint 
viewers  to  lay  out  a  road  between  St.  Augustine,  in  Fulton 
county,  and  McComb,  in  McDonough  county,  "  beginning  on 
section  5,  8  north,  1  east,  where  the  Knoxville  road  strikes 
the  Fulton  county  line ;  from  thence  to  St.  Augustine,  and  on 
the  best  and  highest  ground  to  the  McDonald  county  line, 
on  section  31,  8  north,  1  east,"  which  petition  was  presented 
at  June  term,  1838,  of  said  court.  At  that  term  James 
Ogden,  Oliver  Spencer  and  John  Johnson  were  appointed 
viewers  to  view  and  locate  the  road. 

At  the  September  term,  1838,  of  said  court,  the  viewers 
made  their  report,  to  wit,  John  Johnson  and  James  Ogden 
report  that  they  were  duly  sworn,  viewed  the  ground, 
thought  the  road  necessary,  and  located  it  as  follows, 
namely,  beginning  on  section  5,  8  north,  1  east,  at  the  point 
where  the  Knoxville  road  strikes  the  Fulton  county  line, 
thence  south  to  St.  Augustine,  entering  the  town  on  Prairie 
street,  thence  with  Prairie  street  through  said  town,  thence 
southerly,  leaving  certain  hollows  on  the  left,  till  the  road 
strikes  Cedar  creek,  thence  southwest  up  the  north  side  of 
said  creek  to  a  place  of  crossing,  thence  southwesterly  on  a 
ridge  till  said  road  strikes  the  east  line  of  section  18,  a  few 
.  rods  south  of  the  northeast  corner  of  said  section, 
thence  southwesterly  *to  the  middle  of  said  section  [*259] 
18,  a  few  rods  south  of  its  center,  thence  south  on 
the  middle  line  of  sections  18,  19,  30  and  half  of  31,  thence 
southwest  to  the  southwest  corner  of  section  31,  at  the  point 
where  McDonough  county  joins  Fulton  county. 

And  in  connection  with  such  record  defendant  offered  ■  to 
prove  by  parol  that  said  road  was  laid  out  over  the  same 
land  for  trespassing  upon  which  this  suit  is  brought. 

This  evidence  was  all  objected  to  and  excluded,  and  de- 
fendant excepted. 

The  defendant  next  offered  in  evidence  a  petition  signed 
by  Ira  Woods  and  forty-eight  others,  asking  the  commis- 
sioners' court  of  Fulton  county  to  vacate  a  part  of  a  road 
leading  from  Woodstock  to  St.  Augustine,  namely,  that 
part  running  across  the  north  half  of  section  19,  in  town- 
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ship  8  north,  1  east,  because  it  cuts  a  strip  of  land  seven 
and  one-half  rods  wide,  for  half  a  mile  in  length,  and  di- 
vides the  house  and  destroys  a  part  of  the  orchard  and  gar- 
den, and  rela}''  it  on  the  line  between  the  farms,  seven  and 
forty-nine  hundredths  rods  further  west,  where  the  road  is 
open,  worked  and  traveled  since  the  county  was  established. 
This  petition  is  dated  July  10,  1849;  the  signature  of  "Ira 
Woods  "  was  proved  to  be  his  handwriting.  This  testimony 
was  rejected,  and  defendant  excepted. 

Defendant  next  offered  a  witness  to  prove  by  parol  that 
a  road  was  laid  out  in  the  year  1838  over  the  identical 
ground  for  trespassing  on  which  this  action  was  brought. 

This  evidence  was  rejected  by  the  court,  and  defendant 
excepted. 

It  was  then  admitted  that  the  defendant  was  a  road 
supervisor  for  the  district  where  the  lands  lie  and  the  tres- 
pass committed,  and  was  acting  in  that  capacity  when  he 
committed  the  trespass,  and  attempting  to  open  a  supposed 
public  road  previously  laid  out. 

It  was  proved  that  the  title  to  the  northwest  quarter  of 
section  19,  8  north,  1  east,  was  in  Ira  Woods,  before  the 
deeds  above  named  were  made. 

That  when  the  trespasses  complained  of  were  committed, 
and  for  several  years  before,  he  lived  in  his  house,  situated 
on  the  northeast  quarter  of  section  19,  near  the  center  of 
the  west  line  of  said  quarter ;  that  at  that  time  there  was  a 
public  traveled  road  running  north  and  south  through  the 
said  northwest  quarter  of  section  19,  along  the  west  side  of 
plaintiff's  fence,  which  stood  about  seven  and  one-half  rods 
west  of  the  east  line  of  the  northwest  quarter,  and  which 
fence  made  the  west  fence  of  plaintiff's  inclosure,  which  in- 
closure  embraced  said  strip  of  land  seven  and  one-half  rods 
wide  east  side,  northwest  of  section  19,  and  the 
[*260]  whole  of  northeast  quarter  *of  said  section,  all  of 
which  premises  were  inclosed  by  an  outside  fence, 
the  west  fence  thereof  being  along  the  east  side  of  said 
traveled  way.  The  plaintiff  had  a  door  yard  in  front  of 
his  house  extending  to  the  road,  which  was  inclosed  on 
north  and  south  sides  by  fences  extending  to  his  said  west 
fence  and  crossing  the  seven  and  one-half  rod  tract  in  dispute, 
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and  that  plaintiff's  north  door  yard  fence  crossed  the  seven 
and  one-half  rod  strip  of  land  at  a  point  within  the  north 
half  of  northwest  quarter  of  section  19,  and  that  about 
half  way  between  said  fence  and  the  north  line  of  said  sec- 
tion 19,  plaintiff  had  another  fence  running  from  the  road 
east  across  the  seven  and  one-half  rod  tract  to  the  east  line 
of  said  quarter  section ;  and  that  along  said  traveled  way, 
and  between  the  said  division  fence  and  the  said  north  g-ar-  - 
den  fence,  the  plaintiff  had  an  orchard  of  fruit  trees. 

It  was  then  proved  that  when  the  trespasses  were  com- 
mitted there  was  a  public  traveled  way  running  north  and 
south  on  the  middle  line  of  section  18,  in  8  north,  1  east;  that 
when  it  reached  the  north  line  of  said  section  19  it  turned 
off  diagonally  to  the  west  along  plaintiff's  west  fence  till  it 
reached  the  distance  of  about  seven  and  one-half  rods  west 
of  the  east  line  of  the  northwest  quarter  of  section  19, 
when  it  turned  south  along  plaintiff's  west  fence,  and  so 
continued  till  it  reached  near  the  south  line  of  the  north- 
west quarter  of  section  19,  when  it  turned  diagonally  east 
along  the  plaintiff's  said  fence  till  it  reached  the  center  of 
the  north  line  of  the  south  half  of  said  section,  from  which 
point  it  continued  south  through  the  center  of  said  tract. 

Defendant  then  proved  that,  as  supervisor,  he  opened  the 
road  by  throwing  plaintiff's  fences  down,  about  the  middle 
of  the  seven  and  one-half  rod  strip. 

It  was  then  proved  that  from  the  year  1837  there  had 
always  been  a  public  traveled  road  running  north  and  south 
through  sections  18  and  19,  on  the  center  line  of  said  sec- 
tions, and  that  in  1837,  1838,  it  passed  on  the  center  of  sec- 
tion 19  (being  the  line  on  which  the  alleged  trespasses  were 
committed)  for  eighty  rods  from  the  north  line  of  said  sec- 
tion. That  plaintiff  built  a  fence  on  west  side  of  his  door 
yard  in  1837,  by  side  of  the  road,  and  in  1839  he  extended 
that  fence  north  to  his  north  orchard  fence. 

Defendant  introduced  several  witnesses,  whose  evidence 
tended  to  prove  that  when  the  fence  west  of  the  orchard 
was  built  in  1837,  it  was  built  two  or  three  rods  further  west 
than  the  old  door  yard  fence,  so  as  to  throw  the  road  west, 
and  that  the  plaintiff  then  moved  his  door  yard  fence  fur- 
ther west  two  or  three  rods,  so  as  to  throw  the  road  that 

801 


261  LoTJK  V.  Woods.  [Dec, 

distance  further  west,  where  it  has  since  continued.  Also 
tending  to  prove  that  plaintiff's  fence  along  the  road 
[*261]  between  the  northwest  corner  of  the  ^orchard  and 
the  north  line  of  section  19  was  moved  out  west  by 
plaintiff  two  or  three  rods  in  1811  or  1812,  so  as  to  throw 
the  road  along  that  part  of  his  fence  two  or  three  rods 
further  west. 

Plaintiff  then  introduced  evidence  tending  to  prove  that 
said  road  was  substantially  on  the  same  ground  as  in  1837 
and  1838,  and  that  plaintiff  had  not  moved  his  fence  west  in 
1839  and  1841  or  1812. 

Defendant  next  proved  by  two  witnesses  that  plaintiff 
told  them  before  the  commencement  of  this  suit  that  there 
was  a  laid  out  road  over  the  place  where  the  alleged  tres- 
passes were  committed. 

The  jury  found  a  verdict  for  plaintiff,  whereupon  the  de- 
fendant moved  for  a  new  trial,  for  the  following  reasons : 

1.  Because  the  court  erred  in  excluding  from  the  jury 
legal  evidence  offered  by  defendant. 

2.  That  the  court  erred  in  giving  to  the  jury  the  instruc- 
tions asked  for  by  plaintiff. 

3.  Because  the  verdict  was  against  law  and  evidence. 
Which  motion  was  overruled,  and  defendant  excepted ; 

whereupon  judgment  was  rendered  for  plaintiff,  and  defend- 
ant appealed. 

This  cause  was  heard  before  Minshall,  judge,  and  a  jury, 
at  April  term,  1851,  of  the  McDonough  circuit  court. 

H.  M.  Wead,  for  appellant.    O.  H.  Browning,  for  appellee. 

SoATES,  J.  Trespass  quare  clausum,  fregit.  Plea  of 
liberum  tenementum  in  John  Woods,  Orlando  H.  Woods, 
and  others,  heirs  of  Jonas  Woods,  and  by  leave,  etc.  Also, 
that  the  locus  in  quo  was  a  highway,  and  plaintiff  supervisor, 
and  as  such  he  removed  obstruction,  which,  etc.  Upon  these 
pleas  issues  were  joined. 

The  first  question  raised  is  upon  the  exclusion  of  a  deed 
from  Ira  Woods  to  John  Woods  for  the  north  half  of  the 
northwest  quarter  of  section  19,  in  township  8  north,  range 
1  east,  "  excepting  seven  rods  and  forty-seven  one-hundredths 
of  a  rod  off  of  the  east  end,"  dated  17th  January,  1839.    An 
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exception  in  the  same  language  is  contained  in  a  deed  from 
Ira  Woods  to  Jonas  Woods  for  the  south  half  of  the  same 
quarter  section,  dated  same  day  and  year,  and  which  was 
admitted  in  evidence. 

This  deed  should  have  been  admitted  in  evidence,  as  show- 
ing title  to  part  of  the  quarter  section,  and  tending  to 
show  *what  title  the  party  might  set  up  and  claim  by  [*262] 
construction  of  the  deed  to  the  seven  and  forty-seven 
one-hundredths  rods  in  controversy.    He  had  a  right  to  intro- 
duce such  evidence  of  title  as  he  possessed,  and  so  as  to  raise' 
a  question  and  obtain  a  decision  upon  the  proper  construc- 
tion of  a  deed,  under  which  he  claimed  rights  by  license 
from  the  grantees  to  enter  upon  the  excepted  strip  of  land, 
and  do  the  acts  complained  of.     Every  exception  in  a  deed 
may  not  be  ^ood ;  and  those  who  have  interests  to  challenge 
them  should  have  the  opportunity  and  privilege  of  being 
heard.     See  2  Hilliard  on  Real  Property,  p.  352,  §§  134-147. 

The  objection  to  the  exception  for  uncertainty  is  not  well 
taken.  The  true  construction  of  the  deed  reserves  a  strip  of 
land  seven  and  forty-seven  one-hundredths  rods  wide  east 
and  west,  and  extending  in  length  across  the  quarter  section 
north  and  south,  and  will  amount  to  seven  and  forty-seven 
one-hundredths  acres  in  quantity.  To  construe  it  as  reserv- 
ing only  seven  and  forty-seven  one-hundredths  rods  of  land 
in  quantity  would  be,  in  our  opinion,  against  the  manifest 
intention  of  the  party  expressed  in  the  deed.  13  Illinois 
R.  715 ;  10  Maine  R.  396 ;  10  Mass.  R.  186. 

The  record  and  proceedings  of  the  county  court  in  rela- 
tion to  the  location  and  establishing  a  highway  over  the 
premises  were  improperly  rejected.  The  proceedings  took 
place  under  the  act  of  1835.  The  eleventh  section  provides 
that  three  viewers  shall  be  appointed,  who  shall  view  the 
ground,  and  upon  oath  shall  determine  whether  they  believe 
the  road  applied  for  to  be  necessary ;  and  if  so,  they  are  to 
locate  and  report.  Here  a  judgment  and  discretion  are  to 
be  exercised.  The  general  rule  laid  down  on  this  subject 
is,  that  where  a  number  of  persons  are  intrusted  with  pow- 
ers in  matters  of  public  concern,  and  not  of  mere  private 
confidence,  and  all  of  them  are  regularly  assembled  and 

consulting,  the  majority  may  act  and  determine,  if  thei:* 
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authority  is  not  otherwise  limited  and  restricted.  Grindley 
V.  Barker,  1  Bos.  &  Pull.  K.  236 ;  Doughty  v.  Hope,  3  Denio 
R  598 ;  8.  C.  353. 

But  although  the  report  in  this  case  is  signed  by  only  two 
of  the  viewers,  and  does  not  show,  nor  is  there  any  evidence, 
that  the  third  viewer  was  present  and  consulting,  yet  accord- 
ing to  the  presumption  held  in  Doughty  against  Hope,  we 
shall  presume  that  he  was  present  and  consulting  until  the 
contrary  is  showx^v 

This  presumptiu  a  is  consistent  with  the  principles  of  evi- 
dence applied  in  establishing  the  existence  of  highways  and 
their  particular  Ic  ation,  by  parol  evidence,  in  Lyman  et  al. 
V.  The  People,  1  Gilman,  R.  8,  9 ;  Nealy  v.  Brown  et  al.  id. 
12-14. 

The  objection  urged  against  an  inquiry  into  the  acts  and 
proceedings  of  the  county  commissioners'  court  in  a 
[*263]  collateral  proceeding  *has  no  foundation,  under  that 
well  settled  principle,  in  this  case.  In  this  case  it 
extends  only  so  far  as  to  ascertain,  by  their  minutes,  files 
and  other  proofs,  whether  the  road  had  been  legally  laid 
and  established  under  the  law ;  and  does  not  propose  to  re- 
vise the  propriety  of  its  establishment.  These  courts  have 
general  supervision  over  county  roads;  and  yet  are,  to  a 
certain  extent,  of  limited  jurisdiction.  Although  required 
to  keep  written  entries  of  their  acts  and  determinations, 
they  are  not  required  to  preserve  in  writing  all  the  evidence 
on  which  they  exercise  their  jurisdiction.  In  this  connec- 
tion may  be  noticed  the  next  question  raised  in  relation  to 
the  rejection  of  a  petition  by  defendant  and  others,  in  which 
the  location  of  the  road  over  the  locus  in  quo  is  described 
and  set  forth;  and  also  of  parol  ])roof  of  the  actual  lo- 
cation on  the  same  place.  Both  should  have  been  admitted. 
The  first  we  think  competent  evidence  of  defendant's  ad- 
mission ;  and  the  last  competent  evidence  to  establish  the 
existence  of  a  highway,  if  traveled,  recognized  and  worked 
upon  as  such,  to  raise  a  presumption  of  dedication.  These 
proofs  should  all  have  been  sent  to  the  jury  as  competent, 
and  tending  to  prove  the  issues. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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David  Ckotjch  v.  Johit  Hall. 
Ajppeal  from  Sangamon. 

Assignor  of  note  —  Liability  —  Lex  loci. —  The  liability  of  an  assignor 

of  a  note  assigned  in  the  state  will  be  governed  by  our  laws.i 
Same — Want  of  diligence  —  Excuse. — To  excuse  a  want  of  diligence, 

by  suit  against  the  maker  of  a  note,  the  declaration  should  ^ow  why 

a  suit  would  have  been  unavailable.  2 
Common  law  of  different  states  —  Presump, 'on. —  On  a  common 

law  question,  the  courts  cf  one  state  will  assun    that  the  common  law 

is  in  force  in  a  sister  state.  3 
Same — Defense  to  note — Want  of  consideraticn. —  At  common  law, 

want  of  consideration  is  a  good  defense  to  a  nc  ite  in  the  hands  of  the 

payee,  or  an  indorsee,  after  matux'ity. 

This  cause  was  heard  before  Davis,  judge,  at  IS'ovember 
term,  1853,  of  the  Sangamon  circuit  court.  The  opinion 
furnishes  a  statement  of  the  case. 

*S.  T.  Logan,  for  appellant.  J.  C.  Cokkling,  for  [*264] 
appeUee. 

Tee  AT,  C.  J.  This  was  an  action  of  debt  brought  by  Hall 
against  Crouch.  The  first  count  of  the  declaration  alleged 
in  substance  that  H.  and  A.  Crouch  made  a  promissory  note 
to  the  defendant,  bearing  date  the  16th  of  September,  183Y, 
and  payable  on  the  20th  of  October,  1838;  that  the  note 
was  assigned  by  the  defendant  to  McCoy,  on  the  22d  of 
September,  1841,  and  by  McCoy  to  the  plaintiff,  on  the  10th 
of  May,  1851 ;  that  the  note  was  executed  in  the  state  of 
Kentucky,  where  the  makers  then,  and  ever  since,  have  re- 
sided, and  that  the  assignments  were  made  in  this  state; 
whereby  the  defendant  became  liable  to  pay  the  plaintiff 
the  amount  of  the  note.  The  second  count  was  like  the 
first,  with  the  additional  averment  that,  from  the  maturity 

Cited:  53  lU.  245;  54  111.  354;  15  Bradw.  74. 

^Lex  loci — Negotiable  paper.    Bond  v.  Bragg,  17  lU.  69,  note. 

2  See  Starr  &  C.  111.  Stat.  1658  (ch.  98,  ^I  7)  et  seq.,  notes. 

3  The  common  law  is  presumed  to  j)revail  in  the  other  states.  See 
Chase  v.  AlUance  Ins.  Co.  91  Mass.  311 ;  Carpenter  v.  G.  T.  R'y  Co.  73 
Me.  388;  Meyer  v.  McCabe,  73  Mo.  236;  Fu-st  Nat.  Bank  of  MeadvUle  v. 
Fourth  Nat.  Bank  of  N.  Y.  77  N.  Y.  330 ;  People  v.  Brady,  56  N.  Y.  183 ; 
Abell  V.  Davis,  4  Den.  305 ;  Brown  v.  Camden  R'y  Co.  83  Pa.  St.  316. 
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of  the  note  to  tlie  commencement  of  this  action,  the  institu- 
tion of  a  suit  against  the  makers  would  have  been  unavail- 
ing. The  third  count  was  similar  to  the  first,  with  an 
additional  averment  that  the  note  was  made  without  any 
consideration  whatever.  The  court  sustained  a  demurrer 
to  the  first  and  second  counts,  and  overruled  a  demurrer  to 
the  third  count.  The  defendant  abided  by  his  demurrer, 
and  the  plaintiff  had  judgment  for  the  amount  due  on  the 
note. 

The  note  having  been  assigned  in  this  state,  the  liability 
of  the  assignor  must  be  governed  by  our  laws.  By  the 
statute,  there  are  three  contingencies  in  which  the  assignor 
may  be  held  liable.  1.  "Where  the  assignee,  by  the  exercise 
of  due  diligence,  prosecutes  the  maker  to  insolvency.  2. 
"Where  the  institution  of  a  suit  against  the  maker  would  be 
unavailing.  3,  Where  the  maker  has  absconded  or  left  the 
state,  when  the  note  falls  due.  By  the  contract  of  assign- 
ment, the  assignor  undertakes  to  pay  the  note  on  the  hap- 
pening of  either  of  these  contingencies.  It  is  not  pretended, 
in  this  case,  that  the  assignee  has  made  use  of  any  diligence 
by  suit  to  obtain  payment  from  the  makers.  The  second 
count  of  the  declaration  alleges  that  the  bringing  of  a  suit 
against  the  makers  would  have  been  unavailing.  This  aver- 
ment is  too  general.  It  ought  to  show  why  a  suit  would 
have  been  unavailable ;  as  that  the  makers  were  insolvent, 
or  there  was  no  consideration  for  the  note.  It  should  state 
the  special  cause,  so  that  the  assignor  might  come  prepared 
to  meet  it.  Leaving  this  averment  out  of  the  case,  the  two 
first  counts  are  precisely  ahke.  They  seek  to  excuse  the 
want  of  diligence  because  the  makers  were  non-residents  of 

this  state.  According  to  the  ruling  of  this  court  in 
[*265]  Schuttler  v.  ^Fiatt,  12  111.  41 Y,  if  the  note  had  been 

assigned  before  maturity,  the  assignee  might  have 
recourse  against  the  assignor,  without  making  any  attempt 
in  a  foreign  jurisdiction  to  coerce  payment  from  the  makers. 
But  this  is  not  such  a  case.  The  note  was  overdue  when 
the  assignment  was  made,  and  the  makers  have  never  been 
within  this  state.  The  case  is  not  within  that  clause  of  the 
statute  which  holds  the  assignor  liable  if  the  maker  is  not 
within  the  state  when  the  note  matures.     The  assignee  re- 
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ceived  the  note  long  after  it  was  due,  and  when  the  contin- 
gency contemplated  by  that  portion  of  the  statute  could 
never  arise.  The  parties  must,  therefore,  have  contracted 
solely  in  view  of  the  other  provisions  of  the  statute.  The 
assignor  assumed  to  pay  the  note,  if  it  could  not  be  collected 
by  the  use  of  due  diligence,  or  if  the  bringing  of  a  suit 
would  prove  unavailing.  This,  we  doubt  not,  was  the  real 
understanding  of  the  parties.  It  can  hardly  be  supposed 
that  the  payee  would  assign  the  note  under  the  circum- 
'stances,  if  the  assignee  could  hold  him  liable,  without  first 
endeavoring  to  enforce  payment  from  the  makers,  or  show- 
ing that  the  effort  would  be  ineffectual.  In  our  opinion, 
the  plaintiff  must  show  that  he  has  prosecuted  the  makers 
to  insolvency,  or  that  the  institution  of  legal  proceedings 
against  them  would  have  proved  unavailable.  It  follows 
that  the  first  and  seconds  counts  were  properly  held  bad  on' 
demurrer. 

It  is  insisted  that  the  third  count  is  defective,  because  it 
fails  to  allege  that  a  want  of  consideration  is  a  good  defense 
to  the  note  by  the  laws  of  Kentucky.  The  note  having 
been  executed  in  that  state,  the  liability  of  the  makers  is  to 
be  determined  by  its  laws.  If  they  can  avail  themselves  of 
such  a  defense,  thie  plaintiff  has  a  good  excuse  for  not  suing 
upon  the  note.  As  a  general  principle,  courts  will  not  take 
judicial  notice  of  the  laws  of  another  country,  but  they  must 
be  alleged  and  proved  as  facts.  Especially  is  this  the  case 
as  to  the  statutes  and  local  usages  of  such  countrv.  But  the 
rule  is  not  without  qualification.  In  the  absence  of  all  proof 
to  the  contrary,  the  common  law  is  presumed  to  prevail  in 
the  states  of  the  Union.  On  a  common  law  question,  the 
courts  of  one  state  will  assume  that  the  common  law  is  in 
force  in  a  sister  state.  Maxwell  v.  Maxwell^  1  Mass.  104 ; 
Legg  v.  Legg^  8  id.  99;  Thurston  v.  Percival,  1  Pick.  415; 
Sherrill  v.  JIopMns,  1  Cowen,  103;  Holmes  v.  Broughton, 
10  Wend.  Y5;  Ahell  v.  Douglass,  4  Denio,  305;  Stout  v. 
Wood,  1  Blackf .  71 ;  Titus  v.  Scantlings,  4  id,  89 ;  Shepherd 
V.  Neighlors,  6  Ala.  631 ;  RigNs  Ajppeal,  2  Doug.  (Mich.)  515 ; 
Bernard  v.  Barry,  1  G.  Greene,  383.  By  the  common  law, 
a  want  of  consideration  is  a  good  defense  to  a  note 
in  the  hands  *of  the  payee,  or  an  indorsee  after  [*266] 
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maturity.      The   presumption   here  being  that  the   com 
mon  law  prevails  in  Kentucky,  the  makers  have  a  per- 
fect defense  to  the  note,  and  the  bringing  of  a  suit  upon  it 
vrould  be  useless  and  unnecessary.     This  count  states  a  good 
cause  of  action  against  the  defendant. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Benjamin  F.  Moekis  v.  The  Trustees  of  Schools,  etc.  * 

Error  to  Hancock. 

Attachment —  Objection  to  bond —  When  to  be  made. —  Objections  that 
an  attachment  bond  is  defective  can  not  be  raised  for  the  first  time  in 
this  court.     They  should  first  be  made  in  the  court  below. 

Same  —  Two  writs. — Two  writs  of  attachment  may  be  issued  at  the  same 
time  to  different  counties. 

Same — Sheriff's  return. —  The  sheriff  executing  an  attachment  should 
make  a  return  as  to  the  defendant,  or  the  plaintiff  can  not  properlj^ 
proceed  to  judgment. 

Same  —  Amendment  of  return. —  Sheriffs  may  make  amendments  to 
their  returns  without  notice  to  the  opposite  party,  even  after  their 
term  of  o£S.ce  has  expired. 

Advertising  notice, —  It  is  not  necessary,  in  advertising  notice  to 
defendants  in  attachment,  to  state  what  counties  the  writs  were  is- 
sued to,  or  give  a  description  of  the  property  attached. 

Declaration  in  attachment. —  It  is  not  necessary,  in  an  action  of 
this  kind,  to  allege  in  the  declaration  that  the  townsliip  had  been  reg- 
ularly incorporated,  if  the  suit  is  brought  in  the  corporate  name  of  the 
township. 

This  cause  was  heard  before  Woodson,  judge,  and  the 
facts  will  be  found  in  the  opinion  of  the  court. 

Browning  and  Bushnell,  for  plaintiff  in  error.  Wheat 
and  Gkovek,  for  defendants  in  error. 

Treat,  C.  J.  This  was  a  proceeding  by  attachment,  sued 
out  in  the  name  of  the  "  Trustees  of  schools  of  township  4 
north,  of  range  6  west,  in  Hancock  county,  Ilhnois,"  against 
B.  F.  Morris.     It  was  commenced  in  the  Hancock  circuit 

Cited:  Sheriff's  return,  amendment  of,  57  111.  231;  15  111.  100;  43  HI. 
263;  53  111.  324;  13  Bradw.  299.  Objections  to  bond  waived,  85  111.  140; 
time  of  making,  16  111.  392 ;  42  lU.  517. 
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court  on  the  SOth  of  April,  1851.  The  affidavit  stated  that  the 
defendant  was  justly  indebted  to  the  plaintiffs  "  in  the  sum  of 
about  $721.27;  that  said  indebtedness  is  by  a  prom- 
issory note,  signed  *and  sealed  by  the  said  Benjamin  [*267] 
F.  Morris,  bearing  date  the  5th  day  of  June,  1840, 
and  payable  two  years  after  date,  for  the  sum  of  $796,50, 
with  interest  thereon,  at  the  rate  of  twelve  per  cent,  per 
annum,  until  paid ;  on  which  sealed  note  there  is  indorsed 
a  payment  of  $654,  dated  August  22,  1842."  The  attach- 
ment bond  was  executed  by  Cannon,  Burner,  I^ewingham 
and  Lionberges,  the  three  first  being  described  in  the  con- 
dition as  the  trustees  of  schools  of  the  township.  Writs  of 
attachment  were  issued  at  the  same  time  to  the  counties  of 
Hancock  and  Adams,  returnable  to  the  June  term,  1851. 
The  sheriff  of  the  former  county  returned  that  he  had  lev- 
ied on  certain  tracts  of  land ;  and  the  sheriff  of  the  latter 
county  made  return  that  he  had  levied  on  certain  real 
estate,  and  that  he  could  not  find  the  defendant  in  the 
county.  In  August,  1851,  notice  of  the  pendency  of  the 
proceeding  was  regularly  published  in  a  newspaper  of  Han- 
cock county.  It  stated  "  that  a  writ  of  attachment  had 
been  sued  out  of  the  clerk's  office  of  the  circuit  court  of 
said  county,  at  the  suit  of  the  above  named  plaintiffs, 
against  the  estate  of  you,  the  said  defendant,  dated  the  SOth 
day  of  April,  1851,  for  the  sum  of  $721.27,  directed  to  the 
sheriff  of  said  county  to  execute,  which  said  writ  has  been 
returned  into  the  clerk's  office,,  by  the  said  sheriff,  as  levied 
upon  the  following  real  estate  of  you,  the  said  defendant, 
to  wit :  the  northeast  quarter  of  the  northwest  quarter  of 
section  19,  in  township  4  north,  range  8  west ;  also  west 
half  of  the  southwest  quarter  of  section  19,  township  4  north, 
range  9  west,  Hancock  county,  Illinois ;  now  unless  you,  the 
said  Benjamin  F.  Morris,  shaU.  be  and  appear  before  the 
judge  of  our  said  circuit  court,  on  the  first  day  of  the  next 
term  thereof,  to  be  holden  at  the  court-house  in  Carthage, 
on  the  first  Monday  of  October  next,  give  bail  and  plead  to 
the  said  plaintiffs'  action,  judgment  will  be  rendered  against 
you  by  default,  for  the  above  amount,  and  the  premises 
attached  ordered  to  be  sold  to  satisfy  the  same  with  costs." 
The  declaration  was  filed  on  the  4th  of  October,  1851.    It 
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was  in  debt  upon  a  promissory  note,  bearing  date  the  5th 
of  June,  1840,  by  which  the  defendant  and  two  other  per- 
sons jointly  and  severally  promised  to  pay,  two  j^ears  after 
date,  to  "Benjamin  F.  Marsh,  school  commissioner  and 
agent  for  the  inhabitants  of  the  county  of  Hancock,  for 
the  use  of  township  4  north,  of -range  6  west,  the  sum  of 
$796.50,  with  interest  thereon,  at  the  rate  of  twelve  per 

cent,  per  annum,  half  yearly  in  advance,  from  this 
[*268]  date."     It  alleged,  generally,  *that  the   defendant 

thereby  became  liable  to  pay  the  plaintiffs  the 
amount  of  the  note ;  and  that  he  had  not  paid  the  same  to 
them,  or  the  school  commissioner.  There  was  no  averment 
that  the  inhabitants  of  the  township  had  become  incorpo- 
rated. On  the  8th  of  October,  1851,  the  default  of  the  de- 
fehdant  was  entered,  and  judgment  rendered  against  him 
for  $353.55  debt,  and  $387.13  damages,  with  an  order  for 
execution  against  the  property  attached.  In  February, 
1853,  the  defendant  sued  out  a  writ  of  error  from  this 
court;  and  at  the  October  term,  1853,  of  the  Hancock  cir- 
cuit court,  leave  was  given  to  the  sheriff  who  levied  the 
writ  of  attachment  issued  to  that  county,  to  amend  his  re- 
turn thereto,  which  he  thereupon  did  by  adding,  "  and  I 
can  not  find  the  within  named  Benjamin  F.  Morris  in  my 
county."  The  sheriff's  term  of  office  had  j^reviously  ex- 
pired. This  leave  was  granted  at  the  instance  of  the  plaint- 
iffs in  attachment,  and  without  notice  to  the  defendant. 

1.  It  is  assigned  for  error  that  the  bond  was  defective, 
because  not  executed  by  the  plaintiffs  in  attachment.  Such 
an  objection  can  not  be  made  for  the  first  time  in  this  court. 
The  statute  provides  that  an  attachment  shall  be  dismissed 
for  any  insufficiency  of  the  bond,  if  the  plaintiff  will  cause 
a  sufficient  bond  to  be  filed.  The  objection  should  have 
been  made  in  the  court  below,  and  an  opportunity  afforded 
the  plaintiffs  to  obviate  it  by  giving  another  bond.  Unless 
made  and  overruled  in  that  court,  it  can  not  be  insisted  on 
here.  The  case  of  Miere  v.  Bursh,  3  Scammon,  21,  is  to 
the  point.  That  was  a  writ  of  error  brought  by  a  defend- 
ant in  attachment,  and  the  error  relied  on  was  the  insuffi- 
ciency of  the  attachment  bond.  This  court  held  the  bond 
to  be  defective,  but  affirmed  the  judgment,  because  the  ob- 
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jection  was  not  raised  in  the  circuit  court.  It  said :  "  This 
defect  can  not  now  be  assigned  for  error ;  the  party  should 
have  taken  the  objection  in  the  court  below,  where  the 
plaintiff  in  the  attachment  could  have  availed  himself  of 
the  provisions  of  the  statute  by  filing  a  new  bond." 

2.  It  is  objected  that  two  writs  of  attachment  were  issued 
at  the  same  time  to  different  counties.  The  statute  pro- 
vides: "  Where  any  attachment  has  issued  out  of  the  circuit 
court  in  any  county,  it  shall  be  lawful  for  the  plaintiff,  at 
any  time  before  judgment,  to  cause  an  attachment  to  be 
issued  to  any  other  county  of  this  state,  where  the  defend- 
ant may  have  lands,  goods,  chattels,  rights,  credits  or  effects, 
which  writ  of  attachment  the  sheriff  to  whom  it  shall  be 
directed  shall  levy  on  the  lands,  goods,  chattels,  rights, 
credits  and  effects  of  the  defendant  in  such  county,  and 
make  return  thereof  as  in  other  cases."  It  is  insisted 
that  an  attachment  should  not  issue  to  a  foreign 
*county,  until  the  writ  issued  to  the  county  in  which  [*269] 
the  proceeding  is  pending  has  been  returned,  and  it 
appears  from  the  sheriff's  return  that  the  levy  is  not  suffi- 
cient to  secure  the  payment  of  the  plaintiff's  demand.  But 
the  statute  does  not  admit  of  such  a  construction.  It  ex- 
pressly authorizes  the  plaintiff  to  sue  out  a  second  attach- 
ment at  any  time  before  judgment.  He  is  not  bound  to 
wait  until  the  first  writ  is  returned.  He  may  sue  out  writs 
of  attachment  to  different  counties  at  the  same  time.  If  he 
causes  more  property  to  be  attached  in  this  way  than  is 
reasonably  necessary  to  secure  the  payment  of  his  debt,  he 
may  be  held  liable  by  the  defendant  for  an  excessive  levy. 

3.  It  is  assigned  for  error  that  the  sheriff  of  Hancock 
county  made  no  return  on  the  writ,  as  to  the  defendant. 
The  statute  requires  the  sheriff  to  "serve  said  writ  upon  the 
defendant  therein,  if  he  can  be  found,  by  reading  the  same 
to  him  or  delivering  a  copy  thereof."  It  is  the  design  of 
the  law  that  a  defendant  in  attachment  shall  have  personal 
notice  of  the  proceeding,  whenever  that  is  practicable.  It  is 
the  duty  of  the  officer  to  search  for  the  defendant  in  his 
bailiwick,  and  make  return  of  the  writ  as  in  other  cases. 
And  the  plaintiff  can  not  properly  proceed  to  judgment 
until  the  return  is  made.     This  objection  must  prevail,  unless 
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it  was  removed  by  the  return  subsequently  made.     This 
question  was  in  effect  settled  in  the  case  of  Mooi^e  v.  Purple,, 

3  Gilm.  149.  It  was  there  assis^ned  for  error  that  the  sh» 
iff  had  made  no  return  to  a  writ  of  inquiry,  and  this  cou. 
continued  the  cause  to  enable  the  appellee  to  apply  to  the 
circuit  court  for  leave  to  the  sheriff  to  indorse  the  proper 
return  on  the  process.  On  leave  obtained  in  the  court  be- 
low, and  without  notice  to  the  appellant,  the  sheriff  made  a 
return  showing  a  due  execution  of  the  writ,  and  that  return 
was  certified  into  this  court.  It  was  contended  in  that  case, 
as  it  is  in  the  present,  that  notice  of  the  application  should 
have  been  given.  But  the  court  answered :  "  W  think  not. 
Amendments  by  sheriffs  to  their  returns  to  prcv3ess  are  of 
course,  l^o  resistance  could  have  been  made  to  the  appli- 
cation to  amend.  Should  the  sheriff  make  a  false  return, 
he  is  responsible  for  the  consequences."  That  decision  is 
conclusive  of  this  case,  except  in  one  particular.  Here  the 
official  term  of  the  sheriff  had  expired.  But  that  did  not 
pi:'event  him  from  perfecting  the  return.  He  amended  the 
return  as  sheriff,  and  he  may  be  held  liable  in  that  character 
if  it  was  false.  It  was  not  the  doing  of  a  new  act,  but  merely 
furnishing  the  legal  evidence  of  an  act  done  while  in  office. 
This  position  is  sustained  by  adjudged  cases.     In  Adams  v. 

Robinson,  1  Pick.  461,  a  sheriff  was  allowed  to  sign 
[*2'r0]  a  return  to  an  attachment  after  he  had  *ceased  to  be 

an  officer.  In  Gray  v.  Caldwell,  Hardin,  63,  a  sheriff 
was  permitted  to  indorse  a  return  on  a  writ  of  ad  quod 
damnum,  several  years  after  he  was  out  of  office.  See,  also, 
Ohilds  V.  Barrows,  9  Mete.  413 ;  Oilman  v.  Stetson,  16  Maine, 
124;  Pucker  V.  Harrison,  6  Munf.  181;  Hutchins  v.  Brown, 

4  Harris  &  McHenry,  498 ;  and  Brown's  Adm'r  v.  Hill,  5 
Pike,  T8. 

4.  It  is  insisted  that  the  advertisement  was  defective.  The 
statute  makes  it  the  duty  of  the  clerk,  on  the  return  of  a 
writ  of  attachment,  "  to  give  notice  for  four  weeks  succes- 
sively, in  some  newspaper  published  in  this  state,  most 
convenient  to  the  place  where  the  court  is  held,  of  such  at- 
tachment, and  at  whose  suit,  against  whose  estate,  for  what 
sum,  and  before  what  court  the  same  is  pending ;  and  that 
unless  the  defendant  shall  appear,  give  bail  and  plead  within 
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the  time  Hmited  for  liis  or  her*  appearance  in  such  case, 
judgment  will  be  entered,  and  the  estate  so  attached  will 
^  -sold."  The  notice  in  question  was  a  full  compliance 
I'th  this  requirement  of  the  statute.  It  contained  every- 
thing that  the  statute  prescribes.  It  stated  by  whom  and 
against  whose  estate  the  attachment  was  sued  out,  the  court 
in  which  it  was  pending,  the  time  when  the  defendant  should 
appear  and  the  amount  claimed  by  the  plaintiffs ;  and  that 
is  all  that  the  statute  contemplates.  It  was  not  necessary 
to  state  to  what  counties  the  writs  of  attachment  issued,  or 
to  give  any  description  of  the  property  attached. 

5.  It  ^''  al'eged  that  the  declaration  was  defective,  in  not 
averring  the  incorporation  of  the  township.  The  statute 
provides  that  a  township,  upon  the  election  of  trustees, 
"  shall  be  a  body  corporate  and  politic,  by  the  name  and 
style  of  trustees  of  schools,"  etc.  This  suit  was  brought  in 
the  corporate  name  of  the  township,  and  the  declaration 
was  upon  a  note  made  to  the  use  of  the  township,  with  an 
averment  that  the  defendant  became  liable  to  pay  the  same 
to  the  plaintiffs.  That  was  sufficient.  It  was  not  necessary 
to  allege  that  the  township  had  been  regularly  incorporated. 
It  was  enough  to  sue  in  the  name  of  the  corporation,  with- 
out showing  on  the  face  of  the  declaration  how  it  came  into 
existence.  Even  if  the  suit  had  been  contested,  it  would 
have  required  a  plea  of  nul  tiel  corporation  to  put  in  issue 
the  incorporation  of  the  township.  Mclntire  v.  Preston^  5 
Gilm.  48. 

6.  It  is  contended  that  judgment  was  entered  for  a  larger 
amount  than  the  affidavit  showed  to  be  due  the  plaintiffs. 
This  is  not  true  in  point  of  fact.  A  calculation  of  the 
amount  due  on  the  note  described  in  the  affidavit  wiU  show 
that  there  was  no  excess  in  the  assessment.  The 
aggregate  of  principal  and  ^interest  due  on  the  22d  [*271] 
of  August,  1842,  was  $1,007.57.  Deduct  from  this 
amount  the  payment  made  on  that  day,  it  leaves  $353.57,  a 
fraction  more  than  the  debt  recovered.  The  interest  on 
this  balance,  until  the  judgment  was  rendered,  was  fuUy 
equal  to  the  damages  awarded. 

On  the  whole  record,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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!NaNCT   J.    TUKNET   V.    TiMOTHY    ChAMBEKLAIN. 

Error  to  Scott. 

Adverse  possession— i2egmsi#es  o/.— Adverse  possession,  sufficient  to 
defeat  the  legal  title,  must  be  hostile  in  its  inception,  and  continued 
uninterruptedly  for  twenty  years. 

Such  possession  must  be  actual,  visible  and  exclusive,  acquired  and  re- 
tained under  claim  of  title  inconsistent  with  that  of  the  true  owner. 
It  need  not  be  under  a  rightful  claim  or  muniment  of  title. 

Same  —  Extent  of  .—  li  entry  is  not  made  under  a  paper  title,  the  pos- 
session is  considered  adverse  to  that  portion  only  of  the  premises 
actually  occupied.  If  entry  is  made  under  a  conveyance,  occupation 
of  a  part  will  be  an  adverse  possession  of  the  whole  tract  conveyed. 

This  case  was  originally  commenced  in  Morgan  circuit 
court,  but  was  removed  to  Scott  county  by  change  of  venue. 
It  was  tried  at  October  term,  1853,  before  Woodson,  judge. 

M.  McCoNNEL  and  W.  A.  Tijeney,  for  plaintiff  in  error. 
D.  A.  Smith  and  W.  Bkown,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  ejectment  brought  by 
Turney  against  Chamberlain,  on  the  20th  of  February,  1852, 
to  recover  the  possession  of  lot  160,  in  the  town  of  Jack- 
sonville. 

It  was  admitted  on  the  trial  that  Thomas  Arnett  was  the 
patentee  of  the  half -quarter  section  of  which  the  lot  in  dis- 
pute formed  a  part,  and  that  the  defendant  was  in  the  pos- 
session of  the  lot  when  the  suit  was  commenced.  The 
plaintiff  read  in  evidence  a  quitclaim  deed  of  the  half -quar- 
ter section  from  Arnett  to  McConnell,  dated  the  21st 
[*272]  of  March,  1835,  and  ^recorded  the  same  day;  also  a 
quitclaim  deed  of  the  same  tract  from  McConnell 
and  wife  to  the  plaintiff,  dated  the  9th  of  February,  1852. 
It  was  proved  by  a  witness  that  Arnett  died  several  years 
since,  and  that  the  plaintiff  was  one  of  his  heirs  at  law. 

Cited  :  Adverse  possession  of  entire  tract,  21  111.  339 ;  18  111.  541 ;  what 
is  sufficient,  17  111.  504;  19  El.  241;  91  111.  557;  90  111.  580;  48  111.  208;  58 
ni.  509;  101  III.  486;  106  111.  388;  110  HI.  615;  as  a  bar,  75  lU.  60;  what 
constitutes,  82  111.  501.  Forcible  entry  and  detainer,  what  evidence 
admissible,  53  111.  149.  Deed  not  necessary  to  transfer  possession,  73  111. 
442.     Party  holding  adversely  need  not  enter  under  a  deed,  86  111.  37. 
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The  defendant  introduced  a  deed  of  the  lot  in  question 
from  Mason  and  wife  to  Eleazer  Keath,  dated  the  16th  of 
January,  1832,  acknowledged  the  21th  of  March,  and  re- 
corded the  1th  of  April  of  the  same  year;  also,  a  deed  of 
the  lot  from  Keath  and  wife  to  the  defendant,  dated  the 
29th  of  March,  181Y,  and  recorded  the  17th  of  May  follow- 
ing. Both  of  these  deeds  contained  covenants  of  warranty. 
He  then  read  in  evidence  the  depositions  of  Gabriel  Keath 
and  James  Whitehurst.  Keath  stated  that  Eleazer  Keath 
built  a  house  on  the  lot  in  the  spring  of  1832,  and  moved 
into  it  during  the  fall  of  that  year ;  he  occupied  the  house 
until  the  fall  of  1833,  when  he  removed  to  Kentucky; 
according  to  the  best  of  his  recollection  the  materials  for 
the  house  were  upon  the  lot  as  early  as  the  1st  of  February, 
1832;  the  witness,  on  behalf  of  Eleazer  Keath,  employed 
Brown  to  get  out  the  timber  for  tlie  house  early  in  1831. 
"Whitehurst  stated  that  Eleazer  Keath  told  him  in  January, 
1832,  that  he  was  going  to  build  a  house  on  the  lot ;  there 
was  then  a  good  deal  of  lumber  on  the  lot,  and  Keath  was 
at  work  upon  it ;  there  was  no  building  on  the  lot,  and  no 
fence  around  it.  The  defendant  then  called  Brown,  McCar- 
ley,  Patterson  and  Eansdell.  Brown  testified  that  he  hewed 
the  logs  for  the  house  during  the  summer  of  1831.  McCar- 
ley  testified  that  the  logs  were  hauled  by  himself  and  Brown 
on  or  near  the  lot  in  the  fall  of  1831.  Patterson  testified 
that  he  had  resided  on  the  opposite  side  of  the  street  to  the 
lot  ever  since  1830,  except  during  the  winter  and  spring  of 
1831,  when  he  was  absent  from  the  state;  that  the  logs 
were  on  the  lot  previous  to  the  spring  of  1832,  and  Keath 
erected  a  log  house  on  the  lot  during  that  spring  and  sum- 
mer ;  the  brother  of  the  witness  moved  into  the  house,  and 
died  there  the  following  winter ;  Keath  then  occupied  the 
house  till  the  next  summer,  when  he  removed  to  Kentucky ; 
he  left  a  man  to  attend  to  his  business  and  rent  the  house ; 
the  house  was  occupied  by  some  one  under  Keath  until  the 
defendant  took  possession  under  his  purchase  in  1815 ;  the 
lot  was  inclosed  by  a  post  and  rail  fence  in  the  spring  of 
1833 ;  Mason  lived  in  the  country,  and  claimed  to  own  the 
lot  when  he  sold  it  to  Keath ;  Keath  claimed  to  be  the 
owner  of  the  lot  when  the  logs  were  hauled  upon  it ;  Mason 
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removed  to  Tennessee  and  died  there  many  years  since. 
Eansdell  testified  that  the  logs  were  put  upon  the  lot 
[*273]  in  the  fore  part  of  1832,  and  *the  house  was  built  in 
the  summer  following ;  according  to  the  recollection 
of  the  witness  the  house  was  constantly  occupied  after  Keath 
removed  to  Kentucky. 

The  plaintiff  then  called  McConnell,  the  grantor  of  the 
plaintiff,  who  testified  that  there  were  no  improvements  on 
the  lot  in  the  spring  of  1832,  but  that  house  logs  were  then 
lying  on  or  near  it ;  the  house  was  built  during  the  summer 
of  that  year,  and  occupied  until  Keath  removed  to  Ken- 
tucky; during  the  winter  and  spring  of  1834  the  house  and 
lot  were  unoccupied ;  the  witness  had  often  seen  the  house 
vacant,  and  the  fence  down ;  Arnett  resided  in  the  neigh- 
borhood of  Jacksonville  from  the  time  the  improvements 
were  made  until  his  death ;  the  witness  was  asked  why  he 
had  not  asserted  a  claim  to  the  lot  under  his  deed  from  Ar- 
nett, and  he  answered  that  he  knew  nothing  about  it. 

The  jury  returned  a  verdict  in  favor  of  the  defendant, 
and  the  court  refused  to  grant  a  new  trial. 

The  plaintiff,  having  deduced  title  from  the  patentee,  was 
entitled  to  recover,  unless  Keath  and  the  defendant  held  the 
lot  adversely  for  twenty  years  before  the  bringing  of  the 
suit.  The  law  on  this  subject  is  well  settled.  To  constitute 
an  adverse  possession,  sufficient  to  defeat  the  right  of  action 
of  the  party  who  has  the  legal  title,  the  possession  must  be 
hostile  in  its  inception,  and  so  continue  without  interruption 
for  the  period  of  twenty  years.  It  must  be  an  actual, 
visible  and  exclusive  possession,  acquired  and  retained  under 
claim  of  title  inconsistent  with  that  of  the  true  owner.  It 
need  not,  however,  be  under  a  rightful  claim;  nor  even 
under  a  muniment  of  title.  It  is  enough  that  a  party  takes 
possession  of  premises  claiming  them  to  be  his  own;  and 
that  he  holds  the  possession  for  the  requisite  length  of  time, 
with  the  continual  assertion  of  ownership.  If  he  does  not 
make  the  entry  under  a  paper  title,  his  possession  is  consid- 
ered as  adverse  only  to  the  portion  actually  occupied.  In 
such  case,  he  acquires  no  interest  beyond  the  limits  of  his 
inclosure.  But  where  a  party  enters  under  a  conveyance 
of  a  single  tract  of  land,  his  actual  occupancy  of  a  part, 
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with  a  claim  of  title  to  the  whole,  will  inure  as  an  adverse 
possession  of  the  entire  tract;  and  such  occupation  and 
claim,  if  regularly  continued  for  twenty  years,  will  bar  the 
right  of  entry  of  the  real  owner.  In  such  case,  the  posses- 
sion is  regarded  as  co-extensive  with  the  description  in  the 
deed ;  and  the  original  entry  as  a  disseizin  of  the  owner  to 
the  same  extent.  Lessee  of  Clarke  v.  Courtney,  5  Peters, 
318;  Ellicott  v.  Pearl,  10  id.  412;  Jackson  v.  Woodruff,  1 
Cowen,  276;  Jackson  v.  Halstead,  5  id.  "iVl ',  Jackson 
V.  Oils,  8  Wend.  440 ;  Jackson  v.  *  Warford,  1  id.  62 ;  [*2T4] 
Hurribut  v.  Trinity  Chitrch,  24  id.  587;  Noyes  v. 
Dyer,  25  Maine,  468;  Bailey  v.  Carleton,  12  I^^Tew  Hamp.  9; 
Crowell  V.  Beelee,  10  Yer.'  33 ;  Dams  v.  Easley,  13  lU.  192. 
In  the  present  case,  we  think  the  evidence  warranted  the 
conclusion  that  Keath  and  the  defendant  were  in  the  ad- 
verse possession  of  the  lot  for  twenty  years  prior  to  the 
commencement  of  the  action.  It  is  evident  that  Keath  en- 
tered upon  the  lot  before  the  20th  of  February,  1832.  He 
received  a  conveyance  of  the  lot  in  January  of  that  year,  and 
avowed  his  purpose  of  erecting  a  house  thereon.  He  had 
previously  procured  the  materials,  and  had  them  dehvered 
on  the  lot.  His  entry  was  co-extensive  with  the  description 
in  the  deed.  It  was  also  clearly  hostile  to  the  title  of  Ar- 
nett.  He  claimed  the  lot  as  the  grantee  of  Mason,  and  not 
as  the  tenant  of  Arnett.  I^^either  his  possession  nor  that  of 
the  defendant  was  subservient  to  the  title  of  Arnett  or  his 
assignee.  The  possession  of  Keath  was  also  visible  and  ex- 
clusive. He  took  all  the  possession  of  the  lot  that  the 
circumstances  permitted.  The  delivery  of  the  building  ma- 
terials, the  erection  and  occupancy  of  the  house,  and  the 
inclosure  of  the  entire  lot,  were  unequivocal  and  connected 
acts  of  possession.  They  clearly  indicated  that  he  claimed 
the  lot  as  his  own.  They  fully  apprised  Arnett  that  the  lot 
was  in  the  adverse  possession  of  another.  The  evidence 
was  indeed  contradictory  upon  the  question  whether  Keath, 
by  his  tenants,  continued  in  the  actual  possession  of  the  lot 
from  the  time  of  his  removal  to  Kentucky  until  the  pur- 
chase by  the  defendant.  But  it  was  the  province  of  the 
jury  to  pass  upon  this  evidence,  and  we  are  not  prepared  to 
say  that  their  decision  was  erroneous. 
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Some  exceptions  were  taken  to  the  giving  and  refusing  of 

certain  instructions ;  but  upon  a  careful  consideration  of  tlie 

instructions,  we  are  satisfied  that  the  court  committed  no 

error  to  the  prejudice  of  the  plaintiff. 

The  judgment  is  affirmed. 

/  Judgment  affirTned. 


[*2Y5]  ^Alexander  B.  Y.  Humphreys  v.  D.  Spear  et  al. 
Appeal  from  Sangamon, 

Books  of  account  are  admissible  in  evidence  in  connection  with  the  testi- 
mony of  the  clerk  who  kept  them,  who  gave  testimony  tending  to 
prove  the  correctness  of  the  entiles.  ^ 

This  cause  was  heard  by  Davis,  judge,  at  March  term, 
1853,  of  the  Sangamon  circuit  court.  The  opinion  fur- 
nishes a  full  statement  of  the  case. 

Lincoln  and  Herndon,  for  appellant.  B.  S.  Edwards  and 
E.  B.  Herndon,  for  appellees. 

Treat,  C.  J.  This  was  an  action  of  assumpsit,  brought 
by  D.  &  T,  P.  Spear  against  Humphreys.  The  declaration 
contained  a  count  for  goods  sold.  The  plea  was  non  as- 
sumpsit. It  appeared  in  evidence  that  the  plaintiffs  were 
merchants,  and  had  books  in  which  their  accounts  with 
customers  were  kept;  and  that  they  had  a  merchandise 
account  against  the  defendant,  consisting  of  entries  in  their 
boolvs  amounting  to  $135.Y1.  By  witnesses  speaking  from 
memory,  and  by  orders  drawn  by  the  defendant,  they 
proved  the  correctness  of  their  account  to  the  extent  of 
$57.33,  and  leaving  it  unproved  as  to  the  remainder,  con- 
sisting of  numerous  items.  They  then  proved  by  their 
clerk  that  he  and  the  plaintiffs  were  the  only  attendants  of 
the  store ;  that  they  served  their  customers  promiscuously, 
each  entering  upon  a  slate  the  credit  sales  made  by  him 
during  the  day,  and  they  all  assembled  together  at  night, 
and  the  clerk  transcribed  the  entries  from  the  slate  into  the 

Cited :  16  Bradw.  495. 

» See  McCormick  v.  Elston,  16  111,  204,  note. 
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book,  called  the  blotter  or  day-book ;  that  most  generally, 
when  transcribing  the  entries,  lie  would  remember  having 
seen  at  the  store,  during  the  day,  the  persons  against  whom 
the  plaintiffs  made  the  slate  entries,  but  could  not  say  he  so 
remembered  in  all  cases,  and  rather  presumed  there  were 
some  in  which  he  did  not;  that  he  remembered  selling 
goods  to  the  defendant,  but  could  not  recollect  the  items ; 
that  sometimes  when  transcribing  entries  against  the  de- 
fendant, he  remembered  seeing  him  during  the  day.  The 
plaintiffs  then  proved  by  several,  of  their  customers  that 
they  had  settled  with  the  plaintiffs  by  their  books, 
and  found  them  *to  be  correct ;  and  they  thereupon  [*276] 
offered  to  submit  the  books  to  the  jury,  as  evidence  of 
the  correctness  of  the  remainder  of  their  account.  The 
court  permitted  the  books  to  go  to  the  jury,  and  the  defend- 
ant excepted.  The  jury  found  a  verdict  in  favor  of  the 
plaintiffs  for  the  amount  of  the  account,  and  judgment  was 
rendered  thereon. 

This  court  decided  in  the  case  of  Boyer  v.  Sweet,  3  Scam. 
120,  that  the  books  of  account  of  a  party  were  admissible 
in  evidence  to  prove  an  account  of  various  items,  in  con- 
nection with  proof  that  some  of  the  articles  were  delivered 
about  the  time  the  entries  purported  to  have  been  made; 
that  the  entries  were  in  the  handwriting  of  the  party ;  that 
he  kept  no  clerk  at  the  time ;  and  that  persons  having  deal- 
ings with  him  had  settled  by  the  books,  and  found  them  to 
be  fair  and  correct.  All  of  these  elements  appear  in  the 
present  case,  except  that  the  plaintiffs  kept  a  clerk,  by 
whom  the  entries  in  the  books  were  made.  But  they  intro- 
duced the  clerk  as  a  witness,  and  he  gave  testimony  tending 
to  prove  the  correctness  of  the  account.  It  is  very  clear 
that  the  books  were  admissible  in  evidence,  in  connection 
with  the  testimony  of  the  clerk.  It  is  well  settled  in  this 
country,  that  entries  made  by  a  clerk,  in  the  regular  and 
usual  course  of  business,  are  admissible  in  evidence  after  his 
death,  on  proof  •  of  his  handwriting ;  and  during  his  life,  if 
authenticated  by  him.  Such  entries  form  part  of  the  res 
gestcB,  and  are  admissible  as  original  evidence.  This  subject 
is  thoroughly  examined  in  the  notes  of  Hare  &  Wallace  to 
the  case  of  Price  v.  Torrington,  in  1  Smith's  Lead.  Cas.  282. 
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See,  also,  1  Greenl.  on  Evid.  §§  115  to  120.  The  books  are 
admitted  with  the  testimony  of  the  clerk,  or  in  case  of  his 
death  with  proof  of  his  handwriting ;  and  the  jury  are  to 
determine  what  weight  shall  be  given  them,  in  connection 
with  all  the  circumstances  of  the  case.  If  it  appears  that 
some  of  the  goods  were  delivered  contemporaneous  with 
the  enfries  made  by  the  clerk,  and  that  the  books  were 
fairly  and  honestly  kept,  the  jury  may  reasonably  conclude 
that  the  entire  account  is  correct.  In  the  case  of  a  run- 
ning account  at  a  store,  consisting  of  numerous  items,  better 
evidence  is  not  generally  attainable.  It  can  hardly  be  ex- 
pected that  a  merchant  will  be  able  to  prove  the  delivery 
of  every  article  charged  to  a  customer.  The  proof  in  this 
case  was  probably  as  full  as  can  ordinarily  be  made.  There 
was  nothing  in  the  case  calculated  to  cast  suspicion  on  the 
books,  or  to  impute  to  the  plaintiffs  a  want  of  fairness  or 
honesty  in  their  dealings  as  merchants.  We  think  the  jury 
were  justified  in  allowing  them  the  whole  of  their  account. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


[*27Y]  *ZiMKi  A.  Enos  v.  Jabez  Capps. 

Error  to  Sangamon. 

Right  of  action  against  ancestor — Non-age  of  those  on  wliom  lia- 
bility cast. —  A  party  having  a  right  of  action  against  the  ancestor  is 
not  (in  this  state)  to  be  delayed  in  his  remedy  because  of  the  non-age 
of  those  on  whom  the  law  casts  the  liability. 

Same  —  Legal  and  equitable  remedies. — Legal  and  equitable  remedies 
stand  upon  the  same  footing  in  this  respect. 

The  facts  of  this  case  appear  in  the  opinion  of  the  court. 

W.  H.  Heendon,  for  plaintiff  in  error.  S.  T.  Logan,  for 
defendant  in  error. 

Treat,  0.  J.  Capps  filed  a  bill  in  chancery  against  the 
heirs  at  law  of  P.  P.  Enos,  alleging  that  their  ancestor  ac- 
quired the  title  to  a  tract  of  land  in  trust  for  the  complain- 
ant, and  praying  that  they  might  be  compelled  to  convey 
the  same  to  him.     A  decree  was  entered  in  September,  1836, 
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requiring  the  heirs  to  convey  the  land  to  the  complainant. 
They  were  then  all  minors.  In  July,  1853,  Z.  A.  Enos,  one 
of  the  heirs,  sued  out  a  writ  of  error  to  reverse  the  decree. 
The  complainant  pleads  that  the  same  was  not  sued  out 
within  five  years  after  the  entering  of  the  decree.  There 
is  a  demurrer  to  the  plea. 

The  common  law  gave  an  infant,  w^ho  was  sued  in  respect 
of  land  derived  from  his  ancestor,  the  right  to  resort  to  his 
parol  demurrer,  the  effect  of  "which  w^as  to  stay  the  action 
until  he  arrived  at  full  age,  when  the  cause  might  be  pro- 
ceeded with,  upon  his  being  resummoned  into  court.     In 
equity,  he  could  not  insist  upon  his  non-age  to  suspend  the 
suit,  but  it  proceeded  to  a  hearing  and  decree.     It  was,  how- 
ever, the  established  practice  to  insert  a  clause  in  the  decree, 
giving  him  a  day  to  show  cause  against  it  after  his  coming 
of  age;  and  he  was  to  be  summoned  into  court  for  that 
purpose  after  attaining  his  majority.     The  decree  was  of  no 
force  against  him  until  made  absolute  by  his  failure  to  show 
cause  against  it.     1  DanieFs  C.  P.  ch.  4,  §  T;  1  Smith's  C. 
P.  418;  Kg  Clay  ^,  N orris,  ^  Gilm.  370.     That  practice  is 
unquestionably  applicable  here,  unless  it  has  been  changed 
by  statute.     It  is  insisted  by  the  plaintiff  in  error  that  the 
decree  below  was  erroneous,  because  no  day  was  given  him 
to  show  cause  against  it  after  coming  of  age;  and 
*that  the  statute  of  limitations  does  not  run  as  to  a  [*278] 
decree  against  an  infant  until  he  is  again  brought 
before  the  court,  and  the  decree  is  made  absolute  against 
him.     Our  statute  provides  that  persons  having  legal  or 
equitable  causes  of  action  against  heirs  or  devisees,  in  re- 
spect of.  real  estate  descended  or  devised  to  them,  "  shall  not 
be  delayed  for  the  non-age  of  any  of  the  parties."     See  E. 
S.  ch.  44.     It  was  the  intention  of  the  legislature  to  change 
the  existing  law  and  render  remedies  against  heirs  and 
devisees  more  summary  and  effective.     A  party  having  a 
right  of  action  against  the  ancestor  is  not  to  be  delayed  in 
his  remedy  because  of  the  non-age  of  those  on  whom  the 
law  casts  the  liability.     This  provision  takes  away  not  only 
the  common  law  privilege  of  the  heir  to  stay  the  action 
until  he  comes  of  age,  but  his  right  in  equity  to  show  cause 
against  a  decree  after  attaining  his  majority.  In  this  respect,. 
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it  puts  legal  and  equitable  remedies  against  heirs  on  the 
same  footing.  The  cause  is  to  proceed  without  delay,  and 
the  judgment  or  decree  is  binding  from  its  rendition.  There 
was  as  much  practical  delay  and  inconvenience  in  enforcing 
an  equitable  as  a  legal  demand  against  an  heir.  The  com- 
plainant could  not  derive  any  benefit  from  his  decree  until 
the  heir  became  of  age,  and  he  was  again  brought  before 
the  court,  and  the  decree  made  absolute  against  him.  It 
■was  this  very  delay  and  inconvenience  that  this  statute  was 
designed  to  obviate.  If  this  view  be  correct,  the  decree  in 
question  was  in  force  against  the  heirs  on  its  rendition.  The 
law  gave  them  no  day  to  show  cause  against  it.  Instead 
thereof,  it  gave  them  the  right  to  sue  out  a  writ  of  error 
for  its  reversal,  at  any  time  within  five  years  after  arriving 
at  full  age.  If  the  plaintiff  in  error  attained  his  majority 
within  five  years  before  this  writ  of  error  issued,  he  should 
have  replied  that  fact  to  the  plea.  As  he  does  not  show 
himself  entitled  to  maintain  the  writ,  it  will  not  be  necessary 
to  pass  upon  the  various  objections  taken  to  the  decree. 
However  erroneous  the  decree  may  be,  it  is  irreversible  on 
error.  Unless  absolutely  void,  it  is  now  conclusive  upon 
the  parties.  The  demurrer  must  be  overruled,  and  the  writ 
of  error  dismissed. 

Writ  of  error  dismissed. 


[*279]        *Iea  B.  Pickett  v.  Joseph  Haktsock. 

Appeal  from  Greene. 

Death  of  judgment  debtor — Execution  sale  ivithout  notice  to  admin- 
istrator.—  Upon  the  demise  of  a  judgment  debtor,  if  an  execution 
issue  uiDon  the  judgment,  and  the  decedent's  real  estate  is  sold  thereon, 
and  a  sheriff's  deed  obtained  without  a  notice  having  been  first  given 
to  the  executor  or  administrator  of  said  estate,  as  required  by  the 
statute,  no  title  passes. 

erty  is  sold  under  execution,  and  a  sheriff's  deed  thereon  is  offered  in 

Sheriff's  deed  —  No  title  under,  unless  judgment  shown.  —  When  prop- 
CiTED :  Void  execution  sale  may  be  attacked  collaterally,  78  111.  156 ; 
16  111.  176,  803.  Judgment  to  be  revived  against  heirs,  when,  43  111.  194. 
Sale  void,  when,  92  111.  244.  Essentials  to  jurisdiction,  100  111.  289.  Rule 
of  property,  106  111.  420.     Distinguished,  15  Bradw.  294. 
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eTidence,  but  no  judgment  is  proved  to  support  such  execution,  no 
title  passes  to  the  purchaser. 

Judgment  against  conservator  of  insane  person. —  Qucere,  whether 
a  judgment  obtained  against  the  conservator  of  an  insane  person  be- 
comes a  lien  upon  the  real  estate  of  such  insane  person  which  can  be 
enforced  by  execution. 

JuDGiiENT  FOR  TAXES. —  A  judgment  rendered  for  taxes  on  a  day  prior 
to  the  day  named  in  the  notice  of  the  collector  is  void. 

Also  a  judgment  rendered  for  taxes,  when  the  report  of  the  collector  does 
not  substantially  comply  with  the  statute,  is  equally  void. 

This  cause  was  heard  and  decided  by  'Woodson,  judge,  at 
September  term,  1853,  of  Greene  circuit  court. 

J.  M.  Palmer  and  A.  "W.  Cavakly,  for  appellant.  D.  A. 
Smith,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  ejectment,  brought 
by  Pickett  against  Hartsock,  to  recover  the  possession  of 
the  east  half  of  the  northeast  quarter  of  section  29,  and  the 
east  half  of  the  southeast  quarter  of  section  33,  both  in 
township  11  north,  of  range  10  west;  and  lot  15  in  the  town 
of  Greenfield ;  all  situated  in  Greene  county. 

It  was  admitted  on  the  trial  that  the  defendant  was  in 
the  possession  of  the  premises  when  the  suit  was  commenced ; 
.that  Ichabod  Yalentine  was  the  patentee;  that  by  an  inqui- 
sition of  the  Greene  circuit  court,  in  1811,  he  was  found  to  be 
a  lunatic,  and  George  J.  Yalentine  was  appointed  conserva- 
tor of  his  estate ;  that  he  remained  insane  till  his  death,  in 
1815,  when  George  J.  Yalentine  was  appointed  administra- 
tor and  still  continued  to  act  as  such;  and  that  the  heirs  at 
law  were  George  J.  Yalentine,  James  M.  Yalentine,  Emily 
Boring,  Esther  H.  Goode,  Eliza  A.  Boring,  ISTancy  Loftow 
and  Mrs.  Gillham. 

The  plaintiff  then  introduced  the  following  evidence,  in 
reference  to  the  east  half  of  the  northeast  quarter  of  sec- 
tion 29:  A  judgment  of  the  Greene  circuit  court 
rendered  on  Friday  the  *4th  day  of  April,  1845,  for  [*2S0] 
the  taxes  on  this  tract  of  land  for  the  previous  year, 
A  precept  issued  on  the  judgment.  A  sheriff's  deed  to 
Coonrod  and  a  deed  from  Coonrod  to  the  plaintiff.  The 
notice  published  by  the  collector  stated  that  he  would  appl/ 
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for  judgment  on  the  first  Monday  of  April,  which  was  the 
seventh  day  of  that  month. 

He  also  adduced  the  following  evidence  as  to  the  east 
half  of  the  southeast  quarter  of  section  33 :  A  judgment  of 
the  Greene  circuit  court,  rendered  at  the  October  term,  1843, 
for  the  taxes  on  this  tract  for  the  previous  year,  A  precept 
issued  thereon.  A  sheriff's  deed  to  Orr ;  a  deed  from  Orr 
to  Yates ;  and  a  deed  from  Yates  to  the  plaintiff.  The  col- 
lector's report  was  in  these  words : 
"  State  of  Illinois,  Greene  County. 

"  Collector's  Office,  August  8,  1843. 
"  To  the  honorable  judge  of  the  circuit  court  of  Greene 
counttj:    The  collector  of  public  revenue  do  ask  of  your 
honor,  judgment  on  the  following  lands  and  town  lots,  situ- 
ated in  said  county,  for  the  3^ear  1842 : 

"  J.  Valentine,  80  acres  E.  ^  S.  E.  J  33,  11,  10.  Valua- 
tion, 320.     Tax,  144.     Costs,  22  cents. 

"  David  Pinkeeton,  Collector  of  Greene  County." 
The  plaintiff  also  exhibited  a  tax  title  to  the  lot  in  Green- 
field, but  as  the  title  is  conceded  to  be  defective,  it  will  not 
be  further  noticed. 

He  also  introduced  a  quitclaim  deed  to  himself,  for  the 
premises  in  controversy,  from  George  G.  Valentine,  James 
M.  Valentine,  Emily  Boring,  Esther  H.  Goode  and  Eliza  A. 
Boring,  bearing  date  the  1st  of  January,  1851. 

Tlie  defendant  introduced  the  following  items  of  evi- 
dence: 

1.  A  judgment  of  the  Greene  circuit  court,  rendered  at 
the  April  term,  1843,  as  follows: 

"  F.  T.  Bostick  i).  George  J.  Valentine.  T.  C.  on  promises. 
"  It  appearing  that  the  defendant  has  been  duly  served 
with  process,  he  was  solemnly  called  and  came  not,  but 
made  default;  whereupon  it  is  adjudged  that  the  plaintiff 
recover  of  the  defendant  the  damages  in  the  declaration 
mentioned,  and  because  the  amount  of  the  damages  are  un- 
known to  the  court,  the  clerk  is  ordered  to  assess  the  same ; 
and  the  clerk  having  assessed  the  damages  to  $1,514.27,  as 
appears  by  his  report  which  is  approved,  it  is  adjudged  that 
the  plaintiff  recover   the    amount   of  damages  aforesaid, 
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together  with  her  costs  herein,  and  she  have   execution 
hereof." 

*2.  That  an  execution  was  issued  on  this  judgment  [*281] 
in  April,  184:3,  and  returned  in  July  by  order  of  the 
plaintiff. 

3.  Amended  judgment  of  the  August  term,  ISM,  in  these 
word  3 : 

"Frances  T.  Bostick,  executrix  of  Manoah  Bostick,  v. 
George  J.  Valentine,  conservator  of  the  estate  of  Icha- 
bod  Valentine,  an  insane  person.  Trespass  on  the  case 
on  promises. 
"  ]^ow  at  this  day  came  the  plaintiff  by  Doyle,  her  attor- 
ney, and  the  defendant  George  J.  Valentine,  in  his  own 
proper  person;  and  it  being  suggested  to  the  court  that 
there  is  error  in  entering  the  judgment  of  this  court  in  the 
said  cause  at  the  April  term,  1843,  and  the  court  being  sat- 
isfied that  there  is  error  in  the  entering  of  said  judgment, 
to  wit,  the  judgment  is  rendered  against  the  said  George 
J.  Valentine  in  his  individual  capacity,  and  not  as  conserva- 
tor of  the  estate  of  said  Ichabod  Valentine,  an  insane  per- 
son, as  it  should  have  been,  and  the  said  George  J.  Valentine 
consenting,  thereto,  it  is  considered  and  adjudged  by  the 
court  that  the  s'aid  judgment  ^be  amended  and  corrected, 
and  that  the  said  plaintiff  recover  of  the  said  George  J. 
Valentine,  conservator  of  the  estate  of  Ichabod  Valentine, 
an  insane  person,  the  damages  in  the  said  judgment  men- 
tioned, and  that  she  have  execution  therefor,  against  the 
goods  and  chattels,  lands  and  tenements  of  the  said  Icha- 
bod Valentme,  in  the  hands  of  the  said  George  J.  Valen- 
tine, as  conservator  of  his  estate." 

4.  That  an  execution  was  issued  on  the  27th  of  August, 
1844,  and  returned  in  JSTovember  by  order  of  the  plaintiff. 
The  execution  described  the  judgment  as  rendered  at  the 
April  term,  1843. 

5.  A  notice  in  these  words:  "To  George  J.Valentine, 
administrator  of  Ichabod  Valentine,  deceased:  You  will 
please  take  notice  that  I  hold  a  judgment  against  you  in 
the  Greene  circuit  court,  state  of  Illinois,  as  conservator  of 
the  estate  of  your  father,  Ichabod  Valentine;  said  judg- 
ment in  my  favor  for  $1,514.27  and  costs,  rendered  April  4. 
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1813;  Your  father  having  died,  and  you  having  ta!k:en  out 
letters  of  administration  on  his  estate,  I  shall  proceed  to 
cause  an  execution  to  issue  upon  said  judgment  until  the 
same  is  satisfied.,  Teances  T.  Bostick. 

"  August  10,  1847." 

"  I  acknowledge  service  of  the  within  notice. 

"George  J.  Yalentine,  Administrator. 
"  August  10,  1847." 
[*2S2]  *6.  An  execution  issued  on  the  judgment  on  the 
19th  of  March,  1851,  under  which  the  premises  in 
controversy  were  sold  and  conveyed  by  the  sheriff  to  the 
defendant.  This  execution  described  the  judgment  as  en- 
tered at  the  August  term,  1844. 

On  the  foregoing  state  of  facts  the  court  found  the  issue 
for  the  defendant,  and  rendered  judgment  in  his  favor. 

The  tax  judgment  of  the  4tli  of  April,  1845,  was  clearly 
void.  It  was  rendered  prior  to  the  day  named  in  the  no- 
tice of  the  collector.  The  action  of  the  court  was  prema- 
ture and  unauthorized.  It  had  no  jurisdiction  over  the 
case  before  the  7th  of  April.  Up  to  that  day  owners  had 
the  right  to  pay  the  taxes  charged  against  their  property, 
or  to  make  preparations  to  resist  the  application  for  judg- 
ment. . 

The  judgment  for  taxes  entered  at  the  October  term, 
1843,  was  equally  invalid.  The  report  of  the  collector 
was  substantially  defective.  It  was  not  sufficient  to  invest 
the  court  with  jurisdiction.  The  statute  required  the  re- 
port to  commence :     "  List  of  lands  and  other  real  estate 

situated  in  the  county  of  ,  and  state  of  Illinois,. on 

which  taxes  remain  due  and  unpaid  for  the  year  herein  set 
forth."  The  collector  made  no  attempt  to  comply  with  this 
direction.  It  is  nowhere  stated  in  the  report  for  what  year 
the  taxes  w^ere  assessed.  This  court  said,  in  Spellman  v. 
Curtenkis,  12  111.  409 :  "  To  give  the  court  jurisdiction  it 
is  essential  that  the  collector  should  make  a  report,  and 
give  notice  of  the  application  for  judgment  substantially  as 
required  by  the  statute.  The  report  and  notice  are  the 
foundation  of  the  whole  proceeding,  and  without  them  the 
court  would  have  no  authority  to  enter  judgment." 

The  plaintiff  obtained  no  title  under  these  judgments. 
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But  he  acquired  title  to  five-sevenths  of  the  premises  by 
the  deed  of  the  1st  of  January,  1851,  unless  that  title  was 
divested  by  the  proceedings  on  the  judgment  against  the 
conservator  of  Ichabod  Valentine.  In  the  absence  of  all 
proof  to  the  contrary,  the  pt-esumption  is  that  he  was  a 
hitna  jlde  purchaser  from  the  heirs. 

The  statute  declares  that  a  "judgment  shall  be  a  lien  on 
such  lands,  tenements  and  real  estate,  from  the  last  day  of 
the  term  in  which  the  same  may  be  rendered,  for  the  period 
of  seven  years ;  provided,  that  execution  be  issued  at  any 
time  within  one  year  on  such  judgment,  and  from  and  after 
the  said  seven  3'^ears  the  same  shall  cease  to  be  a  lien  on 
any  real  estate,  as  against  hona  fide  purchasers,  or  subse- 
quent incumbrancers  by  mortgage,  judgment  or  otherwise." 
If  the  judgment  should  be  considered  as  entered  at  the 
April  term,  1813,  more  than  seven  3'ears  intervened  between 
its  rendition  and  the  issuing  of  the  execution  under 
which  the  defendant  purchased  the  premises.  *The  ["'''SSS] 
judgment,  in  the  meantime,  ceased  to  be  a  lien,  as 
against  bona  fide  purchasers  and  subsequent  incumbrancers. 
It  could  not,  therefore,  be  enforced  to  the  prejudice  of  the 
plaintiff.  The  defendant  could  not  acquire  title  to  more 
than  two-sevenths  of  the  premises.  But  the  execution  pur- 
ports to  have  issued  on  a  judgment  recovered  in  1841;  and 
the  sheriff's  deed  could  not  be  supported  by  the  production 
of  a  judgment  rendered  in  a  previous  year. 

If  the  judgment  should  be  regarded  as  rendered  at  the 
August  term,  1811,  there  is  still  a  fatal  objection  to  the  de- 
fendant's title.  The  statute  provides  that,  on  the  death  of 
a  party  against  whom  a  judgment  has  been  obtained,  ''  it 
shall  be  lawful  for  execution  to  issue  against  the  lands  and 
tenements  of  said  deceased  person  or  persons,  without  first 
reviving  the  judgment  against  their  heirs  or  legal  represent- 
atives: provided,  however,  the  plaintiff  or  plaintiffs  in  ex- 
ecution, or  his  or  their  attorney,  shall  give  to  the  executor 
or  administrator,  if  there  be  any,  of  said  deceased  person  or 
persons,  at  least  three  months'  notice  in  writing  of  the  ex- 
istence of  said  judgment  before  the  issuing  of  execution." 
In  this  case,  the  judgment  creditor  gave  notice  of  a  judg- 
ment obtained  in  1813.    That  did  not  authorize  an  execution 
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to  issue  on  a  judgment  recovered  in  a  subsequent  year.  This 
provision  of  the  statute  dispensing  with  the  necessity  of  re- 
viving a  judgment  by  scire  facias  must  be  substantially 
complied  with.  / 

It  is  clear  that  the  defendant  can  not  assert  title  under  the 
sheriff's  deed.  If  the  judgment  was  rendered  in  1843,  the 
execution  did  not  issue  upon  it.  If  rendered  in  1844,  the  ex- 
ecution was  issued  without  authority.  In  any  point  of 
view,  he  acquired  no  title. 

The  case  has  been  treated  as  if  the  judgment  against  the 
conservator  was  a  lien  on  the  lands  of  Ichabod  Yalentine, 
and  that  the  lien  might  be  enforced  by  execution.  The 
court  must  be  understood  as  intimating  no  opinion  on  this 
question. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


[*2S4:]    *BENJAMiJsr  F.  Maesh  et  al.  v.  The  People. 

Appeal  from  Hancock. 

Administrator  de  bonis  non  —  Rights  against  former  administrator. — 
An  administrator  de  bonis  non,  appointed  to  succeed  an  administrator 
whose  letters  have  been  revoked,  has  authority  to  call  upon  the  re- 
moved administrator  to  account  fully  for  his  administration  of  the 
estate ;  and  may  maintain  all  necessary  actions  for  the  purpose,  and 
may  moreover  make  him  answer  in.  damages  for  any  maladministra- 
tion of  the  estate.     Aliter,  where  the  former  administrator  dies. 

Resignation  of  administrator  —  Acceptance  hy  probate  court. —  The 
acceptance  by  the  probate  court  of  the  resignation  of  an  administrator 
amounts  to  a  revocation  of  liis  letters ;  and  if  there  are  other  admin- 
istrators, the  burden  of  administration  is  cast  upon  them. 

Administrator — Refusal  to  act — Cause  for  removal. —  The  refusal  of 
an  administrator  to  perform  the  duties  of  his  trust  is  a  sufficient  cause 
for  revoking  his  authority. 

Same  —  Liability  for  acts  of  associates. —  One  of  several  administrators 
is  liable  for  the  acts  done  by  either,  while  they  all  continue  in  office. 
Tliis  Uability  ceases  to  attach  to  such  of  them  as  are  removed  from 
office,  for  all  acts  done  after  the  removal. 

This  cause  was  heard  before  O.  C.  Skinner,  judge,  at  Oc- 
tober term,  1853,  of  the  Hancock  circuit  court. 

Cited:  48  IU.  19;  108  111.  407. 
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C.  B.  LA.WEBNCE  and  S.  T.  Logan,  for  appellants.  G.  Ed- 
munds and  O.  H.  Browning,  for  appellees. 

Tkeat,  C.  J.  This  was  an  action  of  debt,  brought  in  the 
name  of  the  people  to  the  use  of  English,  administrator  de 
honis  non  of  Wilcox,  against  Marsh,  Felt  and  Mellen,  former 
administrators  of  Wilcox,  and  Chandler,  Eobinson  and 
Morris,  their  sureties  upon  the  administration  bond.  Tlie 
declaration  set  forth  the  grant  of  administration  to  Marsh, 
Felt  and  ]\rellen  on  the  12th  of  October,  1839,  the  execution 
of  the  bond  in  question  by  the  defendants  on  the  same  day, 
the  revocation  of  the  letters  of  administration  on  the  20th 
of  May,  1846,  and  the  appointment  and  qualification  of 
English  as  administrator  de  honis  non  on  the  21st  of  July, 
1846;  and  it  averred  that  a  large  amount  of  property, 
belonofins:  to  the  estate  of  AYilcox,  came  to  the  hands  of  the 
former  administrators  between  the  grant  and  revocation  of 
the  letters  of  administration;  and  it  assigned  as  breaches 
of  the  condition  of  the  bond,  the  failure  of  the  adminis- 
trators to  make  an  inventory  of  the  property,  the  conversion 
of  the  same  to  their  own  use,  their  neglect  to  collect  and 
pay  the  debts  due  to  and  from  the  estate,  and  their 
refusal  to  account  for  and  deliver  *to  English  the  [*285] 
property  and  effects  of  the  estate.  The  declaration 
also  alleged  that  Marsh  and  Felt  sold  the  real  estate  of  Wil- 
cox, under  a  license  obtained  by  them  from  the  circuit  court 
in  May,  1842;  and  assigned  as  a  breach  of  the  condition  of 
the  bond,  their  refusal  to  account  for  and  pay  over  the  pro- 
ceeds to  English. 

The  defendants  filed  several  pleas,  on  some  of  which 
issues  of  fact  "svere  formed,  and  to  others  demurrers  were 
sustained.  Of  the  latter,  it  will  only  be  necessary  to  notice 
the  nineteenth  and  twentieth  pleas,  which  were  interposed 
by  the  defendant  Mellen,  alone.  These  pleas  related  only 
to  the  breaches  assigned  for  acts  done  by  Marsh  and  Felt 
subsequent  to  the  22d  of  March,  1842,  and  they  alleged  in 
substance  that  Mellen  executed  the  bond  as  principal,  and 
not  as  security  for  his  co-administrator;  that  on  the  22d  of 
March,  1842,  he  tendered  his  resignation  as  administrator, 
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which  was  on  that  day  accepted  by  the  probate  court;  and 
that  he  had  not  since  intermeddled  with  the  estate. 

On  the  trial,  the  plaintiff  read  in  evidence  an  order  of  the 
probate  court,  entered  on  the  22d  of  March,  1842,  accepting 
the  written  resignation  of  Mellen  as  one  of  the  administra- 
tors ;  also  an  order  of  the  same  court,  entered  on  the  20th 
of  May,  1846,  revoking  the  letters  of  administration  as  to 
Marsh  and  Felt ;  also  the  proceedings  in  a  case  of  the  appli- 
cation of  Marsh  and  Felt  for  leave  to  sell  the  real  estate  of 
Wilcox,  commenced  in  1843,  and  concluded  in  1844,  wherein 
an  order  of  sale  was  made  by  the  circuit  court,  and  under 
which  order  Marsh  and  Felt  sold  and  conveyed  the  real 
estate ;  and  also  the  proceedings  in  several  cases  in  the  cir- 
cuit court,  commenced  bv  Marsh  and  Felt  as  administrators 
of  Wilcox,  after  the  22d  of  March,  1842,  and  in  which  they 
recovered  judgments. 

On  the  foregoing  and  other  evidence,  the  court  found  the 
issues  for  the  plaintiff,  and  assessed  the  damages  upon  the 
breaches  to  $2,204.60 ;  and  judgment  was  rendered  against 
the  defendants  for  the  penalty  of  the  bond,  to  be  discharged 
by  the  payment  of  the  damages  and  costs. 

First.  Had,  the  administrator  de  bonis  non  the  right  to 
assign  breaches  of  the  condition  of  the  bond  ?  It  was  held 
by  this  court,  in  Eovjan  v.  ICirl^patrick,  14  Illinois,  1,  and 
Newhall  v.  Ticrney,  id.  338,  that  an  administrator  cle  bonis 
non  could  not  compel  the  personal  representative  of  a  de- 
ceased administrator  to  account  for  assets  already  adminis- 
tered upon ;  but  that  the  creditors  or  distributees  of  the 
estate  could  alone  maintain  such  an  action.  We  are  entirely 
content  with  the  decision  made  in  those  cases.  In  both  of 
them  an  administrator  de  bonis  non  had  been  appointed 
upon  the  death  of  the  first  administrator.  It  is 
[*286]  ^undoubtedly  the  law,  irrespective  of  statutory  regu- 
lation, that  the  authority  of  an  administrator  de 
bonis  non  only  extends  to  such  property  and  effects  of  the 
intestate  as  remain  in  specie,  and  have  not  been  adminis- 
tered by  the  former  administrator.  But  this  principle  is 
not  applicable  to  the  present  case.  The  statute  has  pre- 
scribed a  different  rule  for  such  cases.     The  seventy-fifth 
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section,  ch.  109,  R.  S.,  provides:  "and  in  all  cases  where 
any  such  executor  or  administrator  shall  have  his  letters 
revoked  as  aforesaid,  he  shall,  nevertheless,  be  liable  on  his 
bond,  to  such  subsequent  administrator  or  administrators,  or 
to  any  other  person  or  persons  aggrieved,  for  any  mis- 
management of  the  estate  thus  committed  to  his  care  as 
aforesaid;  and  such  subsequent  administrator  or  adminis- 
trators may  have  and  maintain  actions  of  trover,  debt,  det- 
inue, account,  and  on  the  case,  against  such  former  executor 
or  administrator,  for  all  such  goods,  chattels,  debts  and 
credits  as  shall  have  come  to  the  possession  of  him  or  her, 
and  which  shall  be  withheld,  or  may  have  been  wasted, 
embezzled  or  misapplied,  and  no  satisfaction  made  for  the 
same."  This  provision  enlarges  the  powers  of  an  adminis- 
trator de  bonis  non,  appointed  to  succeed  an  administrator 
w^hose  letters  have  been  revoked.  It  gives  him  authority  to 
call  upon  the  removed  administrator  to  account  fully  for  his 
administration  of  the  estate.  It  expressly  authorizes  him 
to  maintain  all  necessary  actions  for  the  purpose.  But  this 
provision  has  no  application  to  the  case  of  the  death  of  the 
former  administrator.  It  leaves  such  cases  to  be  governed 
by  the  rules  of  the  common  law.  Without  in  the  least 
questioning  the  propriety  of  the  decisions  to  which  refer- 
ence has  been  made,  we  hold  that  where  the  letters  of  an 
administrator  are  revoked,  the  administrator  de  bonis  non 
may  maintain  the  appropriate  actions  against  him,  and 
compel  him  not  only  to  account  for  all  the  property  and 
effects  of  the  intestate  that  has  come  to  his  hands,  but  to 
answer  in  damages  for  any  maladministration  of  the  estate. 
English,  therefore,  had  the  right  to  assign  breaches  of  the 
bond  and  enforce  any  liability  of  the  former  administrators, 
incurred  by  their  laches,  fraud  or  default  in  the  administra- 
tion of  the  estate. 

Second.  Did  Mellen  cease  to  be  administrator  on  the  ac- 
ceptance of  his  resignation?  The  law  in  force  at  the  time 
gave  him  no  right,  as  a  matter  of  course,  to  resign  his  trust. 
Without  the  sanction  of  the  probate  court,  his  resignation 
would  have  been  unavailing.  He  would  still  have  been  one 
of  the  administrators,  competent  to  exercise  the  functions 
and  subject  to  the  responsibilities  of  the  office.     But  we  are 
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inclined  to  hold  that  the  acceptance  of  his  resignation 
[*287]  by  the  probate  court  "amounted  to  a  revocation  of 

the  grant  of  administration  as  to  him,  and  from 
that  time  cast  upon  Marsh  and  Felt  the  burden  of  the  ad- 
ministration. The  court  had  power  to  remove  him  from 
office,  and  the  acceptance  of  his  resignation  may  be  con- 
sidered as  an  exercise  of  that  power.  The  refusal  of  an 
administrator  to  perform  the  duties  of  his  trust  is  a  suffi- 
cient cause  for  revoking  his  authority  and  conferring  it 
upon  another;  and  the  removal  of  one  of  several  adminis- 
trators, without  appointing  another  in  his  place,  devolves 
upon  the  others  the  entire  management  of  the  estate.  The 
resignation  may  be  regarded  as  a  declaration  by  Mellen 
that  he  would  no  longer  participate  in  the  administration 
of  the  estate,  and  the  acceptance  of  the  resignation  by  the 
court  as  a  revocation  of  his  authority.  In  the  opinion  of 
the  court,  Mellen  ceased  to  be  administrator  on  the  22d  of 
March,  1842. 

Third.  Is  Mellen  liable  for  the  acts  of  Marsh  and  Felt 
done  after  he  ceased  to  be  administrator?  The  three  were 
appointed  joint  administrators  of  the  estate,  and  gave  a 
joint  bond  for  the  performance  of  their  duties.  They  exe- 
cuted the  obligation  as  principals,  and  other  persons  became 
responsible  as  their  sureties.  It  is  clear  that  Mellen  is  liable 
for  the  acts  of  either,  done  while  they  all  continued  to  be 
administrators.  The}'"  had  a  joint  interest  in  the  property 
and  effects  of  the  estate,  and  were  jointly  bound  to  dis- 
charge the  duties  of  the  trust.  Mellen  had  as  much  author- 
ity over  the  estate  as  either  of  the  other  administrators, 
and  was  equally  answerable  for  its  management.  But  this 
common  authority  and  liability  ceased  on  his  removal  from 
office.  His  control  over  the  estate  was  gone,  and  he  ceased 
to  be  responsible  for  its  future  management.  All  the 
powers  and  duties  of  the  administration  then  devolved  upon 
Marsh  and  Felt,  who  alone  became  responsible  for  their 
exercise.  Mellen  ought  not  to  be  held  liable  for  their  sub- 
sequent maladministration  of  the  estate.  This  question 
arose  in  the  case  of  Brazer  v.  ClarTc^  5  Pickering,  96 ;  and  it 
was  decided  that  the  estate  of  a  joint  executor  was  not 

liable  for  the  defaults  of  the  surviving  executor,  arising 
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after  the  death  of  the  former.  The  court  said :  "  By  the 
tenor  of  their  bond  the  executors  are-  bound  only  for  the 
joint  executorship;  they  may  be  answerable  for  all  defalca- 
tions which  accrue  during  that  trust,  and  their  estates  be 
liable  for  the  deficiencies,  notwithstanding  they  have  had 
no  participation  in  the  negligence  or  fraud ;  but  they  are 
not  bound  in  this  manner  for  acts  or  neglects  which  take 
place  after  their  power  has  ceased.  The  survivor  succeeds 
to  the  whole  authority  and  power,  and  he  alone  and  those 
who  are  sureties  for  him  are  responsible."  Again, 
"  It  has  been  urged,  ^however,  that  Clark's  estate,  if  [*288J 
not  answerable  as  principal  for  the  default  of  Win- 
ship  after  Clark's  death,  is  at  least  liable  on  the  ground  of 
suretyship,  Clark  being  to  be  considered  in  the  light  of  a 
surety;  but  this  would  be  changing  the  character  of  his 
engagement.  He  was  principal  in  the  bond  and  liable  as 
such,  and  when  discharged  from  that  liability  he  incurred 
no  other."  The  case  of  Towne  v.  Ammidown,  20  Pick.  535, 
asserts  the  same  doctrine. 

The  court  erred  in  sustaining  the  demurrers  to  the  nine- 
teenth and  twentieth  pleas.  For  all  defaults  in  the  admin- 
istration of  the  estate,  happening  before  the  22d  of  March, 
1842,  Mellen  is  jointly  liable  with  Marsh  and  Felt.  But  for 
those  arising  subsequent  to  that  time  English  must  look,  ex- 
clusively to  Marsh  and  Felt  and  the  sureties  on  the  admin- 
istration bond.  Mellen  is  not  liable  on  account  of  the  real 
estate,  for  it  was  converted  into  assets  after  the  determina- 
tion of  his  authority. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Brutus  Guinakd  v.  Barent  Heysinger  et  al. 

Appeal  from  Greene. 

I 
Action  on  judgment  —  Defenses. —  In  an  action  on  a  judgment  a  de- 
fendant can  not  interpose  a  defense  which  he  might  have  made  in  the 
original  suit. 

Cited:  32  111.  473;  69  111.  344. 
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Same  —  Misnomer. —  If  a  party  suffers  a  judgment  to  pass  against  him 
by  a  wrong  name,  he  is  estopped  from  availing  himself  of  the  misno- 
mer in  an  action  on  that  judgment. 

The  opinion  shows  the  facts  of  the  case.  The  cause  was 
heard  before  Woodson,  judge,  at  April  term,  1853,  of  the 
Greene  circuit  court. 

J.  M.  Palmee,  for  appellant,     D.  A.  Smith,  for  appellees. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  by 
Guinard  against  Barent  and  Henry  Heysinger.  The  dec- 
laration was  upon  the  record  of  two  judgments,  ob- 
[*289]  tained  in  the  supreme  *court  of  the  state  of  New 
York,  by  the  plaintiff  against  the  defendants.  Barent 
Hej^singer  pleaded  in  abatement  of  the  action  that  he  was 
called  and  known  by  the  name  of  Barney  Heysinger.  The 
plaintiff  filed  two  replications  to  the  plea.  1.  That  the  de- 
fendant was  the  same  person  against  whom  the  judgments 
were  recovered  by  the  name  of  Barent  Heysinger.  2.  That 
the  process  in  the  original  actions  was  personally  served 
on  the  defendant  by  the  name  of  Barent  Heysinger,  and  that 
the  plaintiff  recovered  therein  the  judgments  in  question 
against  the  defendant  by  that  name.  The  court  sustained 
a  demurrer  to  the  replications,  and  quashed  the  writ. 

The  replications  presented  a  perfect  answer  to  the  plea  in 
abatement.  The  defendant  should  have  taken  advantage 
of  the  misnomer  in  the  original  actions.  He  might  then 
have  successfully  urged  the  objection.  But  he  is  concluded 
from  the  assertion  of  any  such  defense  in  this  suit.  The 
rights  of  the  parties  were  determined  in  the  former  actions, 
and  can  not  be  inquired  into  in  this  proceeding.  In  an  action 
on  a  judgment  the  defendant  can  not  interpose  any  defense 
which  he  might  have  made  in  the  original  suit.  All  such 
matters  are  res  adjudicata.  This  principle  is  amply  sus- 
tained by  authority.  The  case  of  West  v.  Sutton,  2  Lord 
Raymond,  853,  may  be  referred  to  as  peculiarly  applicable. 
That  was  scire  facias  on  a  judgment,  and  the  defendant 
pleaded  in  abatement  that  the  plaintiff  was  an  alien  enemy. 
The  court  held  the  plea  to  be  bad,  because  the  matter  should 
have  been  pleaded  in  abatement  of  the   original  action. 
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IS'umerous  other  cases  might  be  cited  in  support  of  the  posi- 
tion. 

There  is  another  rule  of  law  equally  applicable  to  this 
case.  If  a  party  execute  an  obligation  by  a  wrong  Chris- 
tian name,  he  should  be  sued  on  the  instrument  in  that 
name;  and  if  he  plead  the  misnomer  in  abatement,  the 
plaintiff  may  state  the  facts  specially  in  a  replication,  or 
reply  generally  that  the  defendant  is  as  well  known  by  that 
name  as  the  other ;  and,  in  either  case,  the  replication  will 
be  sustained  by  the  production  of  the  instrument.  Field  v. 
Winloio,  Croke's  Eliz.  897;  Hyckman  v.  Shotbolt,  Dyer,  279; 
Linch  V.  Hooke,  1  Salkeld,  PL  17;  Gould  v.  Barnes,  3 
Taunt.  504;  Wooster  v.  Lyons^  5  Blackford,  60.  It  was, 
therefore,  incumbent  on  the  plaintiff  to  sue  the  defendant 
in  the  name  in  which  the  judgments  were  rendered  against 
him.  The  latter  suffered  the  judgments  to  pass  against  him 
by  a  wrong  name,  and  he  is  estopped  by  the  record  from 
availing  himself  of  the  misnomer  in  an  action  on  the  judg- 
ments. 

The  judgment  naust  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


*JoNATHA]sr  L.  Bingham  v.  John  A.  Maxgt.     [*290] 

Appeal  from  Macoupin. 

Levy  of  execution  —  Prior  notice,  to  defendant. —  A  sheriff,  wherever 
practicable,  should,  before  he  levies  an  execution,  notify  the  defend- 
ant ;  and  the  defendant,  upon  such  notice,  if  he  claims  the  benefit  of 
the  statute  which  exempts  the  land  on  which  he  lives  and  his  personal 
property  from  sale,  should  furnish  the  officer  with  a  description  of 
his  other  property  liable  to  sale  on  execution,  or  he  will  be  considered 
to  have  waived  his  rights  under  the  statute. 

This  cause  was  heard  before  Woodson,  judge,  at  April 
term,  1853,  of  the  Macoupin  circuit  court. 

W.  Week,  for  appellant.     J.  M.  Palmee,  for  appellee. 

Treat,  C.  J.     Maxcy  obtained  a  judgment  against  Bing- 
ham, and  sued  out  an  execution  thereon.     Bingham  was 

Cited:  46  111.  402;  79  111.  461;  86  111.  493. 
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then  the  owner  of  an  undivided  half  of  two  tracts  of  land, 
which  he  had  inherited  from  his  mother,  but  the  records  of 
the  county  did  not  show  any  title  in  him.  One  tract  ad- 
joined the  land  on  which  he  resided,  and  was  within  the 
same  inclosure;  the  other  tract  was  unoccupied  woodland. 
When  the  sheriff  went  to  levy  the  execution,  Bingham  told 
him  that  he  would  like  to  put  land  on  the  plaintiff.  The 
sheriff  levied  on  personal  property,  for  which  Bingham 
gave  a  delivery  bond.  Bingham  did  not  offer  land  to  the 
sheriff,  nor  did  he  object  to  the  levy  on  personal  property. 
On  this  state  of  case  Bingham  moved  the  circuit  court  to 
set  aside  the  levy.  The  motion  was  denied,  and  he  ap- 
pealed to  this  court. 

The  statute  declares  that  "  the  plaintiff  in  execution  may 
elect  on  what  property  he  will  have  the  same  levied,  except 
the  land  on  which  the  defendant  resides,  and  his  personal 
property,  which  shall  be  last  taken  in  execution."  E.  S. 
ch.  57,  §  9.  By  this  statute  a  defendant  may  insist  that  his 
personal  property  and  the  land  on  which  he  resides  shall 
not  be  taken  in  execution  until  the  rest  of  his  property  in 
the  county  is  exhausted.  This  provision  is  made  for  his 
benefit,  and  he  may  waive  any  right  under  it.  It  is  the 
duty  of  a  sheriff,  before  he  proceeds  to  levy  an  execution, 

whenever  practicable,  to  notify  the  defendant; 
[*291]  *and  it  then  becomes  the  duty  of  the  latter,  if  he 

claims  the  benefit  of  this  statute,  to  furnish  the 
officer  with  a  description  of  his  other  property  hable  to  sale 
on  execution.  If  he  has  notice,  and  fails  to  furnish  such 
description,  he  must  be  considered  as  waiving  his  rights 
under  the  statute ;  and  the  sheriff  may  proceed  to  levy  on 
any  of  his  property  not  otherwise  exempt  from  execution. 
If  a  sheriff  levies  upon  the  personal  property  or  homestead 
of  the  defendant  without  giving  him  notice  of  the  execu- 
tion, the  latter  may  still  insist  upon  his  right  to  have  the 
judgment  satisfied  out  of  his  other  property.  But  he  must, 
in  such  case,  furnish  the  sheriff  with  a  list  of  that  property 
at  the  earliest  opportunity.  See  the  case  of  Cook  v.  Scott, 
1  Gilm.  333,  where  this  court  put  the  same  construction 
upon  a  similar  statute. 

In  this  case  the  sheriff  gave  the  requisite  notice  of  the 
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execution,  and  the  defendant  failed  to  insist  upon  his  rights 
under  the  statute.  He  permitted  the  sheriff  to  seize  per- 
sonal property,  without  requiring  him  to  satisfy  the  execu- 
tion by  the  sale  of  real  estate.  He  did  not  give  the  sheriff 
a  list  of  his  real  estate,  or  even  inform  him  that  he  had  such 
estate.  He  must  be  held  to  have  waived  all  benefit  under 
the  statute.  It  was  too  late  to  insist  -upon  this  right  after 
the  making  of  the  levy  and  the  execution  of  the  delivery 
bond.     The  court  very  properly  refused  to  set  aside  the  levy. 

The  judgment  is  aflQrmed. 

Judgment  affirmed. 


Joel  Solomon  ■y.  The  People. 
Appeal  from  Fulton. 

A  recognizance  taken  before  an  officer  not  having  judicial  power  is 
without  any  binding  force. 

This  case  was  heard  before  "Wilkinson,  judge,  at  January 
term,  1853,  of  the  Fulton  circuit  court. 

Browning  &  Bushnell,  for  appellant.      W.   C.    Goudy, 
state's  attorney,  for  appellees. 

*Tkeat,  C.  J.  In  August,  1851,  Holden  was  ex-  [*292] 
amined  before  the  president  of  the  town  of  Can- 
ton on  a  charge  of  larceny,  and  was  required  to  give 
security  in  the  sum  of  $300  for  his  appearance  in  the  cir- 
cuit court,  or  stand  committed.  He  failed  to  give  the  secu- 
rity and  was  committed  to  jail.  In  October  he,  with  Solomon 
as  surety,  acknowledged  a  recognizance  before  tlie  circuit 
judge  in  the  penalty  of  $300,  conditioned  for  his  appearance 
to  answer  the  charge,  and  was  thereupon  .released  from 
custody.  In  November  an  indictment  for  larceny  was 
found  against  him  and  the  recognizance  was  declared  for- 
feited. A  scire  facias  was  afterwards  issued  upon  the  re- 
cognizance, and  a  judgment  was  entered  against  Solomon 
for  the  amount  thereof. 

The  people  were  not  entitled  to  judgment  on  the  recog- 
nizance.    According  to  the  decision  of  this  court  in  the 
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case  of  The  People  v.  Maynard,  14  HI.  419,  the  president  of 
the  town  of  Canton  possessed  no  judical  power.  He  had 
no  authority  to  investigate  the  charge  against  Holden,  and 
require  him  to  give  security  for  his  appearance  in  the  circuit 
court,  or  commit  him  to  jail  in  default  of  giving  security. 
He  had  no  jurisdiction  of  the  case.  Holden  was  therefore 
illegally  restrained  of  his  liberty.  It  follows  that  the  re- 
cognizance entered  into  to  procure  his  release  was  without 
any  binding  force.  It  was  an  involuntary  obligation,  taken 
without  authority  of  law,  and  can  not  be  enforced.  It  is 
the  duty  of  a  magistrate  committing  a  person  to  jail  on  a 
criminal  charge  to  indorse  on  the  warrant  in  what  sum  bail 
may  be  given ;  and  a  judge  or  two  justices  of  the  peace 
may  take  such  bail  from  the  accused,  and  discharge  him 
from  imprisonment.  R.  S.  ch.  30,  s.  206.  In  such  case 
there  is  no  inquiry  into  the  truth  of  the  charge  by  the 
judge  or  justices.  Their  duty  is  simply  to  take  a  recogni- 
zance in  the  amount  indorsed  on  the  warrant  of  commit- 
ment, and  discharge  the  prisoner.  They  proceed  on  the 
ground  that  the  charge  has  been  duly  preferred  and  estab- 
lished. The  circuit  judge  acted  under  this  provision  in  tak- 
ing the  recognizance  in  question.  He  made  no  inquiry 
respecting  the  truth  of  the  charge  or  the  validity  of  the 
previous  proceedings.  If  Holden  had  been  brought  before 
him  on  habeas  corpus,  the  result  of  his  action  in  the  case 
might  have  been  different.  It  might  then  have  been  his 
duty  to  inquire  into  the  facts  of  the  case  and  either  remand 
the  accused  into  the  custody  of  the  sheriff  or  take  a  recog- 
nizance for  his  appearance  to  answer  the  charge.  R.  S. 
ch.  48,  s.  3. 

The  judgment  must  be  reversed. 

Juagment  reversed. 


[*293]  ^Fkancis  Whittaker  et  al.  v.  Samuel  Mukkat  et  al. 

Appeal  from  Morgam,. 

Appearance  without  service  —  Judgment  —  Attorneys,  authority 
of, —  In  an  action  upon  a  record  which  shows  that  an  appearance  was 
entered  for  several  defendants,  one  only  being  served,  the  plaintiffs 

Cited:  15  111.  416. 
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are  entitled,  prima  facie,  to  a  judgment.  A  recovery  might  be  de- 
feated by  showing  a  want  of  authority  on  the  part  of  the  attorneys 
who  entered  an  appearance. 

This  cause  was  heard  before  Woodson,  judge,  at  the  Mor- 
gan circuit  court,  in  ISTovember  term,  1853. 

D.  A.  Smith,  for  appellants.     M.  McConnel,  for  appellees. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  by 
Whittaker  and  Palmer  against  Murray  and  Saunders.  The 
declaration  was  on  the  record  of  a  judgment,  rendered  in 
the  court  of  common  pleas  for  the  county  of  St.  Louis  and 
state  of  Missouri,  in  favor  of  •  the  plaintiffs  and  against  the 
defendants.  The  defendants  craved  oyer  of  the  record, 
and  demurred  to  the  declaration.  The  court  sustained  the 
demurrer,  and  rendered  judgment  for  the  defendants. 

The  only  question  in  the  case  is,  whether  the  record,  as 
set  out  on  oyer,  showed  a  valid  judgment  against  the  de- 
fendant Murray.  The  suit  in  Missouri  was  commenced  by 
attachment,  certain  persons  being  summoned  as  garnishees. 
There  was  no  service  of  process  on  the  defendants.  The 
court  made  an  order  for  the  publication  of  notice  to  the 
defendants,  but  it  does  not  appear  that  any  notice  was  ever 
given.  The  cause  of  action,  as  set  forth  in  the  petition  or 
declaration,  was  for  money  lent  and  advanced  by  the 
plaintiffs  to  the  defendants ;  and  for  damages  sustained  by 
the  plaintiffs  by  reason  of  a  breach  of  contract  on  the  part 
of  the  defendants.  An  answer  was  filed  in  the  name  of 
Saunders,  den3"ing  all  the  allegations  of  the  petition.  It 
was  signed  by  "  Strother  and  Leslie  for  defendants,'^  and 
sworn  to  by  Saunders.  This  order  was  then  made :  "  On 
motion  of  the  defendants,  a  dedimus  is  awarded  to  them  to 
take  depositions  in  the  state  of  Illinois."  The  plaintiffs 
subsequently  moved  "to  suppress  the  depositions 
taken  for  defendants ;"  *and  the  court,  after  hearing  [*294] 
"  the  parties  by  their  attorneys,"  sustained  the  mo- 
tion. The  record  then  recites  that  the  parties  came  again 
by  their  attorneys  and  submitted  the  cause  to  a  jury,  who 
found  the  issue  for  the  plaintiffs,  and  assessed  their  damages 
at  $780.  A  paper  was  then  filed  in  these  words :  "  De- 
fendants, by  their  attorneys,  move  for  a  new  trial  for  the 
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following  reasons :  1.  The  verdict  is  against  the  evidence. 
2.  It  is  against  the  weight  of  evidence.  3.  It  is  against 
law,  4.  It  is  against  law  and  evidence.  5.  The  damages 
are  excessive.  Strother  and  Leslie,  attorneys  for  defend- 
ants." The  court  refused  to  grant  a  new  trial,  and  rendered 
judgment  against  the  defendants  for  the  amount  of  the 
verdict.     The  case  throughout  the  record  is  entitled  against 

O  a 

both  defendants. 

It  is  manifest  from  the  record  that  the  attorneys  appeared 
for  both  of  the  defendants.     They  assumed  to  act  for  them 
in  every  stage  of  the  case.     This  appears  as  well  from  the 
entries  made  by  the  clerk  as  from  the  positive  acts  of  the 
attorneys  themselves.     They  entered  motions  on  behalf  of 
the  defendants  generally,  and  signed  the  papers  of  the  case 
in  the  same  manner.     There  is  nothing  in  the  record  to  in- 
dicate that  they  intended  to  appear  for   Saunders   only. 
The  fact  that  the  answer  was  not  the  joint  act  of  the  de- 
fendants was  probably  because  Murray  was  not  present  to 
verify  the  truth  of  its  statements.     Even  it  was  subscribed 
by  Strother  and  Leslie,  as  attorneys  for  the  defendants. 
It  was  not  necessary  for  the  protection  of  Murray  that  he 
should  be  a  party  to  the  answer.     The  plaintiffs  were  bound 
to  establish  a  joint  cause  of  action  against  the  defendants. 
He,  therefore,  had  the  full  benefit  of  the  denials  of  the  an- 
swer and  of  all  evidence  introduced  on  the   part  of  the 
defense.     If  the  attorneys  had  authority  to  appear  for  Mur- 
ray, the  judgment  is  conclusive  against  him.     And  the  pre- 
sumption clearly  is  that  they  had  such  authority.     BlTniler  v. 
Dawson,  4  Scam,  536 ;  Welch  v.  Sykes,  3  Gilm,  197,     He  may, 
perhaps,  defeat  a  recovery  on  the  record  by  showing  that 
they  had  no  authority  to  enter  an  appearance  for  him.     It 
was  intimated,  in  Welch  v.  Sijkes,  that  such  a  defense  may 
be  interposed.     But  this  want  of  authority,  if  such  be  the 
fact,  must  be  distinctly  alleged  and   proved  by  Murray. 
The  court  erred  in  sustaining  the  demurrer.     Prima  facie, 
the  plaintiffs  are  entitled  to  judgment  on  the  record. 
The  judgment  is  reversed  and  the  cause  is  remanded. 

Judgment  reversed. 
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*J.  L.  Bingham  et  al.  v.  J.  A.  Maxcy,  Administrator  [*295J 

of  Preston. 

Errm^  to  Macoujpin. 

The  nile  of  caveat  emptor  is  strictly  applicable  to  sales  by  administrators. 
The  purchaser  must  inquire  into  title  and  quality  before  purchasing.  ^ 

^Judicial  sales  —  Caveat  emptor — Rights  of  purchasers — Beal  and 
personal  property. —  The  general  principle  is  fully  established  that  upon 
all  judicial  sales  the  rule  of  caveat  emptor  applies.  McManus  v.  Keith, 
49  111.  388;  Bassett  v.  Lockwood,  60  111.  164;  Bishop  v.  O'Conner,  69  111. 
431;  Vanscoyoc  v.  Kimler,  77  111.  114;  Eoberts  v.  Hughes,  81  111.  130; 
TiUey  v.  Bridges,  105  111.  336 ;  McCully  v.  Hardy,  13  Bradw.  631 ;  Gerrish 
V.  Clough,  36  N.  H.  519;  Parliu  v.  Churchill,  30  Me.  187;  McGuire  v. 
Faber,  35  Pa.  St.  436. 

The  same  rule  applies  in  equity  as  in  law.  Holmes  v.  Shaver,  78  HI. 
578.  Also  ujjon  sales  by  executors  and  administrators.  Bond  v.  Ram- 
sey, 89  111.  29;  Tilley  v.  Bridges,  105  lU.  836. 

If  the  title  fails  the  purchaser  has  no  remedy  against  the  sheriff  or  the 
creditor.  England  v.  Clark,  4  Scam.  486 ;  Dunn  v.  Frazier,  8  Blackf .  432 ; 
Whitmore  v.  Parks,  3  Humph.  95.  His  remedy  in  such  case  is  against 
the  debtor.  Julian  v.  Beal,  26  Ind.  220;  Geoheganu.  Ditto,  2  Mete.  (Ky.) 
433.  If  the  title  fail  through  irregularity  of  the  sale  the  judgment 
creditor  has  been  held  liable.  Hawkins  v.  Miller,  26  Ind.  173.  When 
the  debtor  had  no  title  whatever  in  the  property  sold,  the  creditor  has 
been  held  liable  to  return  the  purchase  money.  Brummel  v.  Hurt,  3  J. 
J.  Marsh.  709.  Otherwise  where  the  debtor  has  any  title,  legal  or  equi- 
table.    Cases  above  cited. 

The  doctrine  of  caveat  emptor  applies  to  judicial  sales  for  the  benefit 
of  those  conducting  them,  and  not  for  the  benefit  of  heirs  and  legatees 
repudiating  them.     Brandon  v.  Brown,  106  111.  519. 

Remedy  of  purchaser  when  parol  misrepresentations  or  promises,  which 
are  not  kept,  are  made  at  the  sale.     Wing  v.  Dodge,  80  111.  564. 

Upon  the  fifing  of  a  bill  to  remove  cloud  on  title  after  an  execution 
sale,  relief  may  Jae  granted  without  requiring  repayment  to  the  execu- 
tion purchaser  of  the  amount  paid  by  him.     Conwell  v.  Watkins,  71  111. 


In  all  cases  where  there  are  prior  liens  the  purchaser  must  pay  them 
to  clear  his  title.     Isler  v.  Colgrove,  75  N.  C.  334.     Cases  above  cited. 

He  stands  in  the  same  position  as  the  debtor  except  as  to  fraudulent 
conveyances  made  by  the  latter.  Polhemus  v.  Emjjson,  27  N.  J.  Eij. 
190 ;  Morris  v.  Robey,  73  III.  432 ;  Allen  v.  McGaughey,  31  Ark.  252 ;  Pin- 
dall  V.  Trevor,  30  Ark.  249 ;  Richardson  v.  Wicker,  74  N.  C.  278. 

He  may  impeach  a  conveyance  made  by  the  debtor  for  fraud,  McCoj' 
v:  Watson,  51  Ala.  466.     See  Wagner  v.  Jones,  7  Daly,  375. 

A  purchaser  of  lands  at  a  sheriff's  sale  under  a  judgment  recovered 
against  a  debtor  who  had  given  a  prior  mortgage  on  such  lands  which 
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This  cause  was  heard  before  Woodson,  judge,  at  October 
term,  1850,  of  the  Macoupin  circuit  court. 

W.  Week,  Jr.,  for  plaintiffs  in  error.  J.  M.  Palmer,  for 
defendant  in  error. 

Tkeat,  C.  J.  This  was  an  action  of  assumpsit,  brought 
by  Maxcy,  administrator  of  Preston,  against  Bingham  and 
others.  The  declaration  was  on  a  promissory  note  made  by 
the  defendants  to  the  plaintiff  in  his  character  of  adminis- 
trator.    The  defendants  pleaded  iion  assumpsit,  and  gave 

had  never  been  registered,  and  of  which  the  judgment  creditor  had  no 
notice,  but  of  which  such  purchaser  had  actual  notice,  takes  the  title 
free  from  the  hen  of  such  mortgage.     Sharp  v.  Shea,  32  N.  J.  Eq.  65. 

When  the  judgment  debtor  has  the  legal  title  to  property  at  the  time 
the  judgment  is  rendered  and  the  sale  made,  the  purchaser  buys  at 
his  peril,  and  he  is  not  entitled  to  relief  if,  being  the  judgment  creditor, 
he  buys  the  property  and  thus  'satisfies  his  judgment,  even  though  the 
property  be  incumbered  with  prior  hens.  Holtzinger  v.  Edwards,  51 
la.  383. 

A  purchaser  at  a  judicial  sale  subject  to  all  incumbrances  shall  not 
have  the  surplus  money  applied  to  buy  a  recorded  mortgage  whose  exist- 
ence was,  through  an  en-or  in  indexing,  unknown  to  aU  the  parties. 
Buttron  V.  Tibbitts,  10  Abb.  N.  C.  41. 

Where  the  attorney  of  a  judgment  creditor  sued  out  an  execution 
which  did  not  authorize  the  sale  of  any  of  the  judgment  debtor's  prop- 
erty, and  bought  land  sold  on  such  execution,  held,  that  he  might  re- 
cover the  purchase  money,  as  the  sale  was  void.  Burns  v.  Ledbetter, 
56  Tex.  283. 

A  purchaser  of  land  under  an  execution  takes  the  debtor's  title,  and 
in  an  ejectment  suit  by  him  against  the  debtor  the  latter  can  not  dispute 
that  title,  unless,  after  having  abandoned  the  land,  he  has  returned  to  it 
under  an  outstanding  title,  Gould  v.  Hendrickson,  96  111.  599.  See, 
also,  Joyce  v.  Madison  Bank,  63  Ind.  188. 

Purchase  by  debtor,  after  sheriff's  sale,  of  an  outsWnding  tax  title, 
held  to  be  merely  the  discharge  of  an  obligation  to  redeem.  Dayton  v. 
Rice,  47  la.  489. 

The  purchaser  at  a  sale  under  an  execution  of  property  subject  to  a 
mortgage  has  the  same  right  as  the  execution  creditor  to  attack  the 
validity  of  the  mortgage,  unless  the  sale  is  expressly  made  subject 
thereto.     Wagner  v.  Jones,  7  Daly,  375. 

Where  property  in  which  the  debtor  had  no  interest  has  been  sold, 
and  the  execution  returned  satisfied,  and  the  same  is  afterwards  re- 
])levied  by  a  third  party  to  whom  it  is  finally  adjudged  by  the  court,  the 
creditor  may  apply  to  the  court  to  vacate  the  levy  and  satisfaction  and 
award  a  new  execution ;  sucli  application  being  addressed  to  the  power 
of  the  court  to  correct  its  own  records.     Zoigler  v.  McCormick,  13  Neb.  ^5. 
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notice  that  they  would  prove  on  the  trial,  as  a  defense  to  the 
action,  "  that  the  note  sued  on  was  given  to  the  said  plaint- 
iff as  administrator,  for  the  assignment  and  transfer  to  the 
said  defendants  of  the  patent  right  to  make,  use,  vend,  and 
sell  in  the  state  of  Michigan,  Eaton's  improved  grain  thresher 
and  cleaner;  the  right  of  which  was  patented  to  William 
Eaton,  on  the  28th  day  of  July,  1843,  and  the  right  of  the 
state  of  Michigan  being,  or  pretended  to  have  been,  assigned 
to  the  intestate,  Noah  Preston;  said  defendants  herewith 
file  the  specifications  accompanying  said  patent  right,  and 
make  them  part  of  this  notice,  in  which  are  set  forth  the 
pretended  combinations  and  improvements  in  the  machin- 
ery aforesaid,  and  which  said  defendants  say  were  neither 
new  nor  useful,  but  that  the  same  parts  of  machinery  had  all 
been  used  for  like  purposes  and  in  different  combinations,  and 
producing  the  same  effect ;  said  defendants  also  give  notice 
tliat  they  will  prove  that  said  combinations  which  are  denomi- 
nated in  the  patent  as  new  and  useful  were  only  new  things 
made  out  of  oJd  materials,  and  that  the  same  were  frivolous; 
and  also  that  threshing  and  cleaning  machines  made  in 
accordance  with  the  specifications  and  under  the  direction 
of  said  Eaton  were  not  adapted  to  the  purposes  contem- 
plated in  the  patent,  and  were  greatly  inferior  to 
other  machines  then  at  *the  time  of  said  patent  [*296] 
known  and  in  use ;  they  will  also  prove  in  defense 
that  the  whole  of  said  combination  was  in  use  with  like 
effect  anterior  to  the  pretended  combinations  made  by  said 
Eaton,  who  is  not  the  inventor,  discoverer  or  combiner  of 
the  several  parts  alleged  to  be  new  and  useful ;  and  so  the 
defendants  say  that  the  consideration  of  the  note  has  wholly 
failed."  The  court  excluded  this  notice  because  it  did  not 
constitute  a  sufficient  defense  to  the  action.  The  cause  was 
then  heard  by  the  court,  and  a  judgment  rendered  in  favor 
of  the  plaintiff  for  the  amount  of  the  note. 

The  notice  was  properly  excluded.  It  presented  no  legal 
defense  to  the  action.  If  all  of  its  allegations  were  true, 
the  plaintiff  was  still  entitled  to  judgment.  As  a  general 
principle,  a  purchaser  at  an  administrator's  sale  acts  at  his 
peril.  He  must  inquire  into  the  title,  and  ascertain  the 
quality  of  the  property  before  he  mak^s  a  purchase.     The 
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administrator  only  sells  the  interest  that  was  vested  in  the 
intestate ;  and  he  makes  no  warranty  either  for  himself  or 
the  estate  which  he  represents.  The  rule  of  caveat  emptor 
is  strictly  applicable.  Ricks  v.  Dillahimty,  8  Porter,  134; 
Mellen  v.  Boarman,  13  Smedes  &  Marshall,  100 ;  Bashex  v. 
WTiisler,  3  Watts,  490 ;  Fox  v.  Mensch,  3  Watts  &  Sergeant, 
444;  King  v.  Gunnison,  4  Barr,  171.  Rai/  v.  Vii'gin,  12  111. 
216,  is  not  in  conflict  with  this  principle.  In  that  case,  the 
purchaser  of  property  at  an  administrator's  sale  was  allowed 
to  show,  in  defense  of  an  action  on  the  note  given  for  the 
price,  that  the  administrator  made  fraudulent  representa- 
tions as  to  the  soundness  of  the  property.  But  the  decision 
was  put  solely  on  the  ground  of  fraud.  The  court  distinctly 
recognized  the  general  principle.  It  said,  "  in  the  absence 
of  fraud,  the  purchaser  at  such  sales  must  not  only  look  out 
'for  the  title,  but  for  the  quality  of  the  article  which  he  pur- 
chases." In  this  case  it  is  not  pretended  that  there  was  any 
unfairness  at  the  sale,  or  any  fraud  on  the  part  of  the  admin- 
istrator. It  was  the  fault  of  the  defendants  if  they  bid 
more  for  the  property  than  it  was  worth.  It  was,  at  most, 
an  improvident  bargain,  against  which  the  law  affords  them 
no  relief.  They  must  abide  the  consequences  of  their  pur- 
chase. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


f*297]       *IsAAo  K.  Reeve  v.  Fielding  Mitchell. 

Error  to  Greene. 

Evidence  —  When  must  appear  in  record. —  The  evidence  upon  which 
a  decision  is  founded  must  appear  of  record,  in  order  to  have  it  re- 
viewed in  this  court. 

Action  —  Discontinuance  hy  submission  to  arbitration. —  The  submis- 
sion of  a  i)ending  action  to  arbitration  operates  as  a  discontinuance 
of  it. 

This   cause  was  heard  by  Woodson,  judge,  at  October 
term,  1852,  of  the  Greene  circuit  court. 

Cited:  16  111.  295;  53  lU.  254;  82  lU.  539. 
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M.  McCoNNEL,  for  plaintiff  in  error.  D.  A.  Smith  and  J. 
M.  PalmeBj  for  defendant  in  error. 

Tkeat,  C.  J.  This  state  of  case  appears  from  the  record : 
In  April,  1852,  Reeve  obtained  a  judgment  against  Mitchell 
in  a  justice's  court,  and  Mitchell  prosecuted  an  appeal,  A 
summons  issued  out  of  the  circuit  court,  but  the  sheriff 
made  no  return  thereon.  An  agreement  is  copied  into  the 
record,  bearing  date  in  September,  1852,  purporting  to  be 
executed  by  the  parties,  which  recites  the  recovery  of  the 
judgment  before  the  justice,  and  the  pendency  of  the  cause 
in  the  circuit  court  by  appeal,  and  concludes  as  follows : 
"  The  parties  agree  to  arbitrate  the  said  suit,  by  each  party 
choosing  one  good  and  lawful  man,  and  having  them  duly 
sworn,  and  then  decide  the  matter  agreeable  to  justice  be- 
tween said  parties,  according  to  the  testimony  offered  in  the 
case ;  and  each  party  fully  agrees  to  abide  the  decision  of 
the  arbitrators,  and  withdraw  their  said  suit  from  the  cir- 
cuit court."  A  paper  is  also  copied  into  the  record,  pur- 
porting to  be  the  award  of  arbitrators,  which  requires 
Mitchell  to  return  a  mare  and  colt  to  Reeve,  and  each  party 
to  pay  one-half  of  the  costs  of  the  suit.  Then  follows  an 
order  made  by  the  circuit  court,  in  October,  1852,  in  these 
words:  "  Ordered,  that  this  case  be  dismissed  according  to 
agreement  on  file,  each  party  to  pay  half  the  costs."  This 
order  of  dismissal  is  assigned  for  error  by  Reeve. 

The  judgment  must  be  affirmed,  unless  it  affirmatively 
appears  that  error  has  intervened  to  the  prejudice  of  the 
plaintiff.  We  can  not  say  that  the  circuit  court 
erred  in  dismissing  the  *suit.  The  presumption  is  that  [*298] 
the  decision  was  correct ;  and  there  is  nothing  in  the 
record  to  rebut  this  presumption.  The  evidence  upon  which 
the  decision  was  founded  does  not  appear  in  the  record,  it 
may  have  required  the  dismissal  of  the  case.  If  the  evi- 
dence did  not  warrant  the  ruling  of  the  circuit  judge,  it 
should  have  been  incorporated  into  a  bill  of  exceptions. 
This  court  might  then  review  his  action  in  the  case.  It  may 
be  that  the  submission  and  award  were  in  evidence  before 
him.  If  so,  they  clearly  authorized  the  order  of  dismissal. 
If  these  papers  are  genuine,  the  parties  had  selected  another 
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tribunal  to  adjust  their  differences,  and  the  decision  of  that 
tribunal  effectually  concluded  them  from  any  further  liti- 
gation in  this '  case.  The  submission  of  a  pending  action  to 
arbitration  operates  as  a  discontinuance  thereof,  even  though 
the  arbitrators  do  not  take  upon  themselves  the  burden  of 
the  submission.  Larkin  v.  Bobhins,  2  Wend.  505;  Town  v. 
Wilcox,  12  id.  503.  If  there  w^as  such  a  submission  by 
these  parties,  it  amounted  to  a  withdrawal  of  the  case  from 
the  circuit  court,  and  fully  justified  the  court  in  making  the 
order  of  dismissal.  The  division  of  the  costs  could  not 
prejudice  the  plaintiff.  If  he  had  done  an  act  that  pre- 
vented him  from  prosecuting  the  suit,  he  could  not  com- 
plain that  a  part  of  the  costs  was  adjudged  against  him. 
The  dismissal  of  the  case  did  not  determine  the  validity  of 
the  award.  The  plaintiff  may  still  show  that  the  award  is 
not  binding,  and-therefore  no  bar  to  another  suit  on  the 
same  cause  of  action. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


"William  Week,  Junior,  v.  Maby  Hahn. 
Appeal  from  Macoupin. 

Tax  sales  —  Constitutional  provisions  as  to  notice. —  The  constitutional 
provisions  requu-ing  tlie  publication  of  notice  to  the  owners  of  real 
estate,  where  lands  have  been  sold  for  taxes,  demand  that  the  notice 
shall  be  pubhshed  in  the  nearest  newspaper  to  the  county ;  and  this 
question  as  to  which  is  the  nearest  newspaper  must  be  determined  by- 
comparing  the  distance  between  the  places  of  pubhcation  and  the 
county  Hne.  / 

This  cause  was  heard  before  Woodson,  judge,  at  Septem- 
ber term,  1853,  of  the  Macoupin  circuit  court. 

[*299]       *W.  Week,' junior,  pro  se.     D.  A.  Smith,  for  ap- 
pellee. 

Tkeat,  C.  J.  This  was  an  action  of  ejectment,  brought 
by  Hahn  against  Weer,  to  recover  the  possession  of  a  tract 
of  land  situated  in  Macoupin  county.  On  the  trial  the 
plaintiff  introduced  the  following  evidence:    A  patent  for 
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the  land  in  question  from  the  United  States  to  Carson.  A 
deed  for  the  same  from  Carson  and  wife  to  Schaffer.  A 
deed  for  the  same  from  Schaflfer  and  wife  to  the  plaintiff. 
This  deed  was  acknowledged  before  an  alderman  of  the 
city  of  Philadelphia,  on  the  10th  of  October,  1840.  It  was 
accompanied  by  proof  of  his  official  character.  The  deed 
was  again  acknowledged  before  an  alderman  of  the  same 
city,  on  the  27th  of  June,  1853.  The  prothonotary  of  the 
supreme  court  of  Pennsylvania  certified,  under  the  seal  of 
the  court,  in  reference  to  this  acknowledgment,  that  the 
deed  was  executed  and  acknowledged  in  conformity  with 
the  laws  of  that  state.  The  defendant  objected  to  the  intro- 
duction of  this  deed. 

The  defendant  proved  that  a  judgment  was  entered 
against  the  land  at  the  June  term,  1850,  of  the  county  court, 
for  the  taxes  for  the  year  1849 ;  that  the  same  was  purchased 
by  him  at  the  sale  under  the  judgment,  on  the  10th  of  June, 
1850,  and  conveyed  to  him  by  the  sheriff  on  the  16th  of 
March,  1853.  The  deed  contained  a  reference  to  an  affidavit 
of  the  defendant  made  on  the  same  day. 

The  plaintiff  then  offered  the  affidavit  in  evidence.  It  set 
forth  the  purchase  of  the  land  by  the  defendant,  and  pro- 
ceeded to  state  "  that  said  land  was  fisted  in  the  name  of 
Mary  Hahn,  and  that  she  was  and  is  a  non-resident ;  that 
aifiant  caused  a  notice  of  said  sale,  and  of  the  time  when 
the  redemption  expired,  to  wit,  the  10th  of  June,  1852,  to 
be  published  in  a  newspaper  called  the  Greene  County  Ban- 
ner, no  newspaper  being  published  in  this  county,  and 
which  was  the  nearest  newspaper  in  this  state  to  this 
county,  to  wit,  being  in  Carrollton ;  that  no  person,  as  affiant 
was  then  informed  and  believed,  was  in  possession  of  said 
premises  three  months  before  said.  10th  of  June,  1852 ;  in 
said  notice,  published  as  aforesaid,  it  was  stated  that  said 
land  was  purchased  by  him  on  the  10th  day  of  June,  1850; 
that  the  same  was  described  as  the  east  half  of  section  l^o. 
31,  T.  11  ]Sr.,  R.  Y  W.,  and  that  the  time  of  redemption 
would  expire  June  10,  1852;  that  said  notice  was  published 
three  times  successively,  the  last  insertion  being  three 
months  before  said  time  of  redemption  expired,  to  wit,  on 
the  27th  of  December,  1851." 
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[*300]  ■^'The  plaintiff  then  proved  that  during  the  entire 
month  of  December,  1851,  newspapers  were  regu- 
larly published  in  each  of  the  towns  of  HillsbDro,  Jersey- 
ville,  Edwardsville  and  Alton;  and  that  each  of  ^''ose  towns 
was  nearer  to  the  line  of  Macoupin  county  tb  j^e  town 
of  Carrollton,  in  which  the  Greene  County  Baui^er  was  pub- 
lished, the  difference  in  favor  of  Alton  being  .  irlj  seven 
miles. 

On  this  evidence,  the  court  rendered  judgment  for  the 
plaintiff ;  and  the  defendant  prosecuted  an  appeal. 

1.  It  will  not  be  necessary  to  pass  upon  the  validity  of  the 
first  acknowledgment  of  the  deed  from  Schaffer  and  wife 
to  the  plaintiff.  There  is  no  good  objection  to  the  second 
acknowledgment.  The  statute  declares  that  deeds  may  be 
"executed  and  acknowledged  or  proved  without  this  state 
and  within  the  United  States  or  their  territories,  or  the 
District  of  Columbia,  in  conformity  with  the  laws  of  such 
state,  territory  or  district :  Provided,  that  any  clerk  of  a 
court  of  record  within  such  state,  territory  or  district  shall, 
under  his  hand  and  the  seal  of  such  court,  certify  that  such 
deed  or  instrument  is  executed  and  acknowledged,  or 
proved,  in  conformity  with  the  laws  of  such  state,  territory 
or  district."  E.  S.  ch.  24,  §  16.  This  provision  was  literally 
complied  with  in  reference  to  the  second  acknowledgment 
of  the  deed.  The  officer  taking  the  acknowledgment  made 
a  full  certificate  of  the  facts  on  the  deed ;  and  the  clerk  of 
the  highest  court  in  Pennsylvania  then  certified,  under  his 
official  seal,  that  the  deed  was  executed  and  acknowledged 
in  conformity  to  the  laws  of  that  state. 

2.  Objection  is  made  to  the  tax  title,  because  the  notice 
to  the  owner  was  not  published  in  the  nearest  newspaper  to 
the  county.  The  constitution  declares  that  "  hereafter  no 
purchaser  of  any  land  or  town  lot,  at  any  sale  of  land  or 
town  lots  for  taxes  due  either  to  this  state  or  any  county, 
or  incorporated  town  or  city  within  the  same,  or  at  any  sale 
for  taxes  or  levies  authorized  by  the  laws  of  this  state,  shall 
be  entitled  to  a  deed  for  the  lands  or  town  lots  so  purchased 
until  he  or  she  shall  have  complied  with  tlie  following  con- 
ditions, to  Avit :  Such  ])urchasers  shall  serve,  or  cause  to  be 
served,  a  written  notice  of  such  purchase  on  every  person 
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in  possession  of  sucli  land  or  town  lot  three  months  before 
the  expiration  of  the  time  of  redemption  on  such  sale ;  in 
which  notice  he  shall  state  when  he  purchased  the  land  or 
town  Ic"  ^.  description  of  the  land  or  town  lot  he  has  pur- 
chased, a  when  the  time  of  redemption  will  expire.  In 
like  manne'T'  he  shall  serve  on  the  person  or  persons  in  whose 
name  or  nes  such  land  or  lot  is  taxed  a  similar  written 
notice,  if  oh  person  or  persons  shall  reside  in  the 
'"^county  where  such  land  or  lot  shall  be  situated;  [*301] 
and  in  the  event  that  the  person  or  persons  in  whose 
name  or  names  the  land  or  lot  is  taxed  do  not  reside  in  the 
county,  such  purchaser  shall  publish  such  notice  in  some 
newspaper  printed  in  such  county;  and  if  no  newspaper  is 
printed  in  the  county,  then  in  the  nearest  newspaper  that  is 
published  in  this  state  to  the  county  in  which  such  land  or 
lot  is  situated ;  "which  notice  shall  be  inserted  three  times, 
the  last  time  not  less  than  three  months  before  the  time  of 
redemption  shall  expire.  Every  such  purchaser,  by  himself 
or  agent,  shall,  before  he  shall  be  entitled  to  a  deed,  make 
an  affidavit  of  his  having  complied  with  the  conditions  of 
this  section,  stating  particularly  the  facts  relied  on  as  such 
compliance ;  w^hich  affidavit  shall  be  delivered  to  the  person 
authorized  by  law  to  execute  such  tax  deed,  and  which  shall 
by  him  be  filed  with  the' officer  having  custody  of  the 
records  of  lands  and  lots  sold  for  taxes  and  entries  of  re- 
demption in  the  county  where  such  land  or  lot  shall  lie,  to 
be  by  such  officer  entered  on  the  records  of  his  office,  and 
carefully  preserved  among  the  files  of  his  office ;  and  which 
record  or  affidavit  shall  be  prima  facie  evidence  that  such 
notice  has  been  given." 

These  constitutional  provisions  are  clearly  designed  for 
the  benefit  of  the  owner  of  real  estate.  The  principle  is 
that  he  shall  not  be  divested  of  his  title  by  a  sale  for  taxes 
unless  he  has,  when  practicable,  personal  notice  of  the  sale, 
and  of  the  time  when  his  right  to  redeem  will  expire.  To 
secure  this  object  the  purchaser  is  required  to  serve  a 
written  notice  of  those  facts  on  every  person  in  possession 
of  the  land,  and  on  the  party  in  whose  name  it  was  fisted 
for  taxation,  at  least  three  months  before  the  time  of  re- 
demption will  expire.     If  the  latter  is  not  a  resident  of  the 
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county  a  similar  notice  must  be  published  in  a  newspaper 
of  the  county;  and  if  there  is  no  newspaper  within  the 
county  the  notice  must  be  published  in  the  nearest  news- 
paper to  the  county.  These  requirements,  being  intended 
for  the  protection  of  the  owner,  must  be  strictly  complied 
with  in  order  to  divest  him  of  title.  They  are  imperative, 
and  can  not  be  disres-arded.  The  purchaser  is  not  entitled 
to  a  deed  until  these  precedent  conditions  are  strictly  per- 
formed ;  and  if  he  succeeds  in  obtaining  a  deed  without 
such  performance,  the  title  of  the  owner  will  not  thereby 
be  defeated.  In  this  case  the  plaintiff  in  whose  name  the 
land  was  assessed  did  not  reside  in  the  county,  and  no  news- 
paper was  published  therein.  It  was  therefore  incumbent 
on  the  defendant  to  give  notice  in  the  "nearest  newspaper 

published  in  this  state  to  the  county."  The  ques- 
[*302]  tion  is,  has  he  complied  with  this  requisition  ?     *It  is 

clear  that  the  answer  must  be  in  the  negative.  The 
notice  is  to  be  published  in  the  nearest  newspaper  to  the 
county.  That  is  a  matter  of  fact  which  is  easily  ascertained. 
A  newspaper  of  an  adjoining  county  may  not  be  the  near- 
est newspaper  to  the  county  in  which  the  land  is  situated. 
And  the  newspapers  of  the  adjoining  counties  may  not  be 
equally  near  to  the  county  where  the  land  lies.  The  ques- 
tion which  is  the  nearest  newspaper  to  the  county  must  nec- 
essarily be  determined  by  comparing  the  distances  between 
the  places  of  publication  and  the  county  line.  That  is  the 
only  way  of  ascertaining  the  paper  in  which  to  give  the 
notice.  In  this  case  there  were  four  newspapers  published 
nearer  to  the  county  than  the  one  in  which  the  notice  was 
inserted.  The  notice  should  have  appeared  in  the  Alton 
paper,  its  office  of  publication  being  several  miles  nearer  to 
the  county  than  that  of  the  CarroUton  papers.  The  fact 
that  the  latter  paper  had  a  respectable  circulation  in  the 
county  has  nothing  to  do  with  the  question.  The  owner  has 
the  right  to  insist  upon  a  strict  execution  of  this  requirement 
of  the  constitution.  He  is  not  to  be  deprived  of  his  estate 
except  in  the  mode  prescribed.  The  affidavit  of  the  defend- 
ant was  on\j  prima  facie  evidence  that  the  notice  was  pub- 
lished in  the  nearest  newspaper.     It  was  competent  for  the 

plaintiff  to  prove  that  the  fact  was  otherwise.     And  when 
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tliat  was  done,  the  sheriff's  deed  necessarily  fell  for  the 

want  of  a  foundation  upon  which  to  stand. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Claboen  Ham  v.  The  People. 
Appeal  from  Pike. 

Penalties  for  assault  and  battery  —  Appeals. —  Appeals  from  pen- 
alties for  assault  and  battery  should  be  entered  before  the  clerk  of  the 
circuit  court.  The  act  of  the  9th  February,  1853,  did  not  change  ex- 
isting acts  as  to  the  mode  of  taking  an  appeal ;  but  extended  the  right 
to  appeal  to  cases  not  previously  provided  for,  and  authorized  the 
amendment  of  appeal  bonds. 

This  case  was  heard  before  P.  H.  Walkee,  judge,  at  Sep- 
tember term,  1853,  of  the  Pike  circuit  court. 

*C.  L.  Higbee,  for  appellant.  J.  S.  Bailey,  state's  [*303] 
attorney,  for  the  people. 

Treat,  C.  J.  In  July,  1853,  a  justice  of  the  peace  im- 
posed a  fine  upon  Ham  for  an  assault  and  battery.  Within 
five  days,  Ham  and  a  surety  executed  an  appeal  bond,  which 
was  approved  by  the  justice.  It  was  conditioned  for  the 
due  prosecution  of  the  appeal,  and  for  the  payment  of 
whatever  judgment  might  be  rendered  on  the  trial  or  dis- 
missal of  the  appeal.  In  the  circuit  court,  the  state's  attor- 
ney entered  a  motion  to  dismiss  the  appeal,  and  Ham  made 
a  cross-motion  to  amend  the  bond.  The  court  refused  the 
motion  to  amend,  and  sustained  the  motion  to  dismiss. 
That  decision  is  assigned  for  error. 

The  Kevised  Statutes  give  a  party  convicted  of  an  assault 
and  battery  an  appeal  to  the  circuit  court,  on  his  enter- 
ing into  bond  before  the  clerk  within  five  days  from  the 
rendition  of  the  judgment,  conditioned  for  the  payment  of 
whatever  judgment  the  court  may  render  in  the  case.  E. 
S.  ch.  59,  §  99.  Under  this  provision,  it  was  decided  in 
Stephens  v.  The  People^  13  111.  131,  that  a  bond,  with  a  con- 
dition like  the  one  executed  in  this  case,  was  not  a  compli- 
ance with  the  statute,  and  could  not  be  amended.     See, 
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also,  Swaffard  v.  The  Peojyle,  1  Scam.  289,  and  Walsh  v. 
The  People^  12  111.  T7.  It  was  held  in  the  cases  of  Edwards 
V.  Vandemark,  13  111.  633,  and  Ward  v.  The  People,  id.  635, 
that  where  jurisdiction  over  fines  and  penalties  is  conferred 
on  justices  of  the  peace,  appeals  will  not  lie  from  their  de- 
cisions unless  expressly  given  by  statute.  The  act  of  the 
9th  of  February,  1853,  provides:  "That  in  all  cases  where 
jurisdiction  has  been  heretofore,  or  shall  be  hereafter,  given 
to  any  justice  of  the  peace,  mayor  of  a  city,  or  other  officer 
in  this  state,  over  any  fine  or  penalty  imposed  for  the  vio- 
lation of  any  law  of  this  state,  appeals  shall  be  allowed, 
and  may  be  taken  to  the  circuit  court  of  the  county  in  the 
same  manner  that  appeals  are  by  law  authorized  to  be 
taken  and  prosecuted  from  judgments  of  justices  of  the 
peace  in  other  cases.  That  in  all  cases  of  appeals  from 
justices  of  the  peace,  mayors  of  cities,  or  other  officers,  no 
appeal  shall  be  dismissed  for  any  informality  in  the  appeal 
bond.  But  it  shall  be  the  duty  of  the  court  before  whom 
the  appeal  may  be  pending  to  allow  the  party  to  amend 
the  same,  so  that  a  trial  ma}^  be  had  on  the  merits  of  the 
case."  The  object  of  this  act  was  to  authorize  appeals  to 
be  taken  in  cases  not  provided  for  by  previous  laws,  and  to 
allow  appeal  bonds  to  be  amended  in  cases  where  that  right 

did  not  already  exist;  and  thus  obv^iate  the  effect  of 
[*304]  the  decisions  referred  to.     *This  was  the  full  scope 

of  its  provisions.  It  was  not  the  design  to  repeal 
existing  statutes,  but  only  to  supply  defects  in  them.  The 
former  part  of  the  act  has  no  ap])lication  to  this  case,  for 
the  law  already  gave  an  appeal.  Ham  had  only  to  go  be- 
fore the  clerk  and  execute  a  bond,  in  order  to  secure  the 
full  benefit  of  an  appeal.  But  he  did  not  avail  himself  of 
this  right.  The  attempt  to  take  an  appeal  before  the  jus- 
tice was  a  mere  nullity.  That  officer  had  no  jurisdiction 
of  the  matter.  ISTor  has  the  latter  part  of  the  act  any  ap- 
plication to  the  case.  It  relates  to  cases  in  which  appeal 
bonds  are  informal  or  defective,  and  not  to  cases  where  ap- 
peals are  not  taken  within  the  time  or  before  the  officers 
specified  in  the  statute.  Here,  no  appeal  was  taken,  and 
there  was  no  bond  to  be  amended.  If  the  obligation  in 
rinestion  had  been  approved  by  the  clerk  within  five  days 
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from  the  entering  of  the  judgment,  this  provision  of  the  aot 
would  be  apphcable,  and  the  defect  could  be  cured  by 
amendment.  To  permit  the  amendment  to  be  made  would 
be  equivalent  to  allowing  -an  appeal  to  be  taken  after  the 
expiration  of  the  time  hmited  by  law. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  People  or  the  State  of  Illinois  v.  Alden  Rhodes. 
Ajppeal  from  the  Greene  County  Court. 

Taxation  —  Wlietlier  cloiible. —  A.  sells  a  tract  of  land  to  B.  for  a  specific 
sum,  and  gives  a  bond  for  a  deed,  and  receives  but  a  portion  of  the 
purchase  money  in  hand,  and  takes  notes  for  the  payment  of  the 
residue  in  annual  instalments ;  B.  went  into  possession  of  the  land, 
and  hsted  it  for  taxation.  A.  was  also  assessed  for  the  amount  due 
upon  the  notes  given  by  B.  Held,  that  this-  was  not  subjecting  the 
same  property  to  double  taxation,  and  that  A,  must  pay  the  assess- 
ent. 

The  facts  of  this  case  appear  in  the  opinion  of  the  court. 
D.  B.  Campbell,  state's  attorney,  for  the  people. 

Treat,  C.  J.  Rhodes  sold  a  tract  of  land  to  Walker  for 
$1,400,  and  gave  him  a  bond  for  a  deed.  Walker  paid  $200 
of  the  purchase  money,  and  gave  notes  for  the  pay- 
ment of  the  ^residue  in  annual  instalments  of  $100.  [*305] 
He  went  into  possession  of  the  land  and  listed  it  for 
taxation  in  his  own  name  for  the  year  1853.  Ehodes  was 
assessed  for  the  same  year  $1,000  on  account  of  the  notes. 
He  moved  the  county  court  to  set  aside  this  assessment. 
The  court  sustained  the  application  because  the  notes  were 
not  taxable.  The  county  clerk  transmitted  a  statement  of 
the  facts  to  the  auditor,  and  he  notified  the  clerk  that  he 
should  move  this  court  to  reverse  the  order  of  the  county 
court.  The  clerk  gave  Rhodes  due  notice  of  this  applica- 
tion of  the  auditor. 

The  case  is  brought  before  this  court  under  the  thirty- 
fourth  section  of  the  "  Act  for  the  assessment  of  property," 
approved  on  the  12th  of  February,  1853.     It  authorizes  a 
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person  assessed  on  account  of  property  which  he  believes  is 
not  subject  to  taxation  to  apply  to  the  county  court,  at  its 
September  term,  to  set  aside  the  assessment.  If  the  court 
sustains  the  application,  the  decision  is  not  to  be  final  unless 
approved  by  the  auditor,  to  whom  the  county  clerk  certifies 
a  full  statement  of  the  case.  If  the  auditor  approves  the 
decision,  the  clerk  corrects  the  assessment  accordingly.  If 
he  does  not  approve  the  decision,  he  notifies  the  clerk  of  his 
objections  thereto,  and  that  he  will  move  the  supreme  court, 
at  its  next  term,  to  reverse  the  decision ;  and  the  clerk  there- 
upon informs  the  party  interested  of  the  application  to  the 
supreme  court.  The  auditor  files  a  certified  statement  of 
the  facts,  upon  which  the  supreme  court  decides  the  case. 

A  reference  to  some  other  provisions  of  the  same  act  will 
be  necessary  in  order  to  determine  whether  the  property  in 
question  was  liable  to  taxation.  The  first  section  provides 
"  that  all  property,  whether  real  or  personal,  in  this  state, 
all  moneys,  credits,  investments  in  bonds,  stocks,  joint-stock 
companies  or  otherwise,  of  persons  residing  in  this  state,  or 
used  or  controlled  by  persons  residing  in  this  state,  shall  be 
subject  to  taxation."  The  second  section  declares  that  "  the 
term  'credits,'  wherever  used  in  this  act,  shaU  be  held  to 
mean  and  include  every  claim  or  demand  for  money,  labor 
or  other  valuable  thing,  due  or  to  become  due,"  The  third 
section  exempts  from  taxation  the  property  of  the  state  and 
counties,  and  property  deemed  necessary  for  school,  rehg- 
ious  and  charitable  purposes.  The  same  section  provides 
that  "  no  person  shall  be  required  to  list  a  greater  portion  of 
any  credits  than  he  believes  will  be  received  or  can  be  col- 
lected." 

It  is  manifest  from  these  and  various  other  provisions  of 
the  same  law  that  the  legislature  designed  to  tax  every 
species  of  property  belonging  to  individuals  and 
[*306]  private  corporations.  *This  is  the  positive  require- 
ment of  the  constitution.  It  directs  the  legislature 
to  "  provide  for  levying  a  tax  by  valuation,  so  that  every 
person  and  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his  or  her  property."  The  principle  is  that  all 
property  shall  contribute  to  the  support  of  government.  A 
man's  wealth  may  consist  of  credits  exclusively.     He  is  as 
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much  protected  in  the  enjo3^ment  of  that  kind  of  property 
as  one  whose  property  is  entirely  in  lands  or  chattels.  As 
he  participates  in  the  pubhc  benefits,  he  is  bound  to  share 
in  the  public  burdens.  "We  entertain  no  doubt  that  Ehodes 
was  properly  assessed,  to  the  extent  of  the  present  value  of 
1  lis  demands  against  Walker.  The  notes  were  credits  within 
the  express  definition  of  that  term  by  the  legislature.  They 
were  "  demands  for  money  to  become  due."  They  formed 
as  much  a  part  of  the  payee's  estate  as  the  house  in  which 
he  resided.  He  had  converted  land  into  this  kind  of  prop- 
erty. It  is  true  the  land  had  not  been  conveyed,  but  he 
held  the  naked  legal  title  merely  to  secure  the  payment  of 
the  purchase  money.  This  indebtedness  was  as  much  the 
subject-matter  of  taxation  as  the  same  amount  of  money 
loaned  on  bond  and  mortgage,  or  invested  in  stocks  or  other 
securities.  There  is  no  force  in  the  objection  that  the  same 
property  was  twice  subjected  to  taxation.  The  land  was 
the  property  of  Walker,  and  was  by  him  listed  for  taxation ; 
the  notes  were  the  property  of  Rhodes  and  were  assessed 
to  him.  A  person  having  property  in  possession  is  assessed 
for  its  full  value,  although  he  may  at  the  time  be  indebted 
for  it.  A  man  pays  as  much  tax  on  a  farm  that  is  under 
mortgage  as  does  his  neighbor  on  a  farm  equally  valuable 
and  free  from  incumbrance.  The  tax  is  levied  on  the  land, 
irrespective  of  the  indebtedness  of  the  owner.  So  a  tax  is 
levied  on  the  credits  of  a  party,  without  reference  to  the 
transaction  out  of  which  the  indebtedness  arose. 
The  order  of  the  county  court  is  reversed. 

Judgment  reversed. 


*Geokge  T,  Beown  v.  William  E..  Paekek.    [^30T] 
Error  to  Madison. 

Death  of  judgment  creditor  —  Execution. —  In  this  state,  if  a  plaint- 
iff dies  after  judgment  rendered,  his  personal  representative,  on 
recording  in  court  the  letters  of  administration,  may  sue  out  an  ex- 
ecution in  his  own  name. 

Cited  :  Void  execution  sale  may  be  attacked  collaterally,  78  111.  156. 
Sale  under  void  execution,  rights  of  parties,  78  111.  86.  Sheriff's  deed,  a 
nullity,  when,  16  111.  303 ;  106  111.  420.  Judgment  to  be  revived  against 
heirs,  when,  43  111.  194;  93  lU.  344.     Distinguished,  15  Bradw.  294. 
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Death  of  judgment  debtor  —  Eights  of  plaintiff. —  If  a  defendant 
dies  after  judgment,  the  plaintiff  may  sue  out  an  execution  against 
his  lands  and  tenements,  on  giving  his  personal  representative  three 
months'  notice  of  the  existence  of  the  judgment.  Tliese  are  concur- 
rent remedies  with  the  common  law  iDroceeding  by  scire  facias. 

Process —  Teste. —  All  process  must  bear  teste  of  the  day  on  which  it  is 
issued,  and  an  execution  does  not  relate  back  to  the  entry  of  judg- 
ment. 

Death  of  party  before  judgment — Scir'e  facias. — Where  either 
party  to  a  judgment  dies  before  execution  issues,  the  judgment  must 
be  revived  by  scire  facias,  or  execution  must  be  sued  out  in  the  mode 
prescribed  by  the  statute. 

Execution — Wlien  void. —  Where  an  execution  was  sued  out  in  the 
name  of  a  deceased  plaintiff  long  after  the  death  of  a  judgment  cred- 
itor, without  reviving  the  judgment  m  favor  of  his  j)ersonal  rep- 
resentative, or  recording  liis  letters  of  administration,  the  execution 
and  all  the  proceedings  under  it  will  be  absolutely  void. 

This  cause  was  tried  at  March  term,  1852,  of  the  Madi- 
son circuit  court,  Underwood,  judge,  presiding.  The  opinion 
of  the  court  embodies  a  statement  of  the  case. 

R.  S.  Blackwell  and  S.  T.  Sawyer,  for  plaintiff  in  error. 
H.  W.  Billings  and  Levi  Davis,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  ejectment,  brought 
by  Brown  against  Parker,  to  recover  an  undivided  half  of 
lots  12  and  13,  in  block  92,  in  the  city  of  Alton,  Madison 
county. 

It  appeared  on  the  trial  that  both  parties  claimed  title  to 
the  premises  through  William  Manning;  that  Manning  con- 
veyed an  undivided  third  part  of  lot  13  to  Cowles  and  Kram, 
on  the  10th  of  June,  1837,  and  that  the  deed  was  recorded 
on  the  26th  of  June,  1838;  that  the  plaintiff  derived  title 
to  an  undivided  sixth  part  of  lot  13  through  Cowles,  by  a 
deed  dated  the  26th  of  JS'ovember,  1819,  and  recorded  the 
9th  of  January,  1850;  that  the  plaintiff  also  derived  title  to 
an  undivided  eight-thirtieths  of  lots  12  and  13,  by  a  convey- 
ance from  Manning  to  Taft,  dated  the  23d  of  May,  1838, 
and  recorded  the  26th  of  the  same  month,  and  by  a 
[^308]  deed  from  Taft  -'to  the^  plaintiff,  dated  the  29th  of 
ITovember,  1819,  and  recorded  the  9th  of  January, 
1850 ;  and  that  the  defendant  was  in  possession  of  the  preln- 
ises  when  the  suit  was  commenced. 
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The  defendant  introduced  a  judgment,  rendered  in  tlie 
Madison  circuit  court  on  the  12th  of  February,  1838,  in 
favor  of  Jenkins  and  Merritt,  and  against  Manning  and 
others ;  and  also  an  alias  execution  issued  thereon,  on  the  20th 
of  May,  1844,  under  which  the  premises  were  sold  to  Bailey, 
for  $150,  on  the  29th  of  July,  1844.  He  also  introduced  a 
judgment  rendered  in  the  Alton  municipal  court,  on  the  22d 
of  January,  1839,  in  favor  of  Pierce  and  against  Manning 
and  others ;  and  also  an  alias  execution  issued  thereon,  on 
the  29th  of  July,  1845,  under  which  the  premises  were  re- 
deemed from  the  prior  sale  on  the  Yth  of  August,  1845,  by 
Paine,  claiming  to  be  the  owner  of  the  judgment,  and  under 
which  the  premises  were  sold  to  Paine  for  the  amount  of 
the  redemption  money  on  the  27th  of  August,  1845,  and 
conveyed  to  him  by  the  sheriff  on  the  25th  of  April,  1851. 
Bailey  acted  as  the  attornej^  of  Paine,  and  received  the  re- 
demption money. 

The  plaintiff  then  proved  that  Pierce  died  on  the  10th  of 
June,  1840,  and  that  no  assignment  of  the  judgment  was 
ever  filed  in  the  case;  and  he  thereupon  moved  to  exclude 
from  the  jury  the  execution  and  the  proceedings  thereon, 
which  motion  the  court  denied. 

The  jury  found  the  issue  for  the  defendant,  and  the  court 
entered  judgment  on  the  verdict. 

By  the  common  law,  all  proceedings  in  a  suit  at  law  were 
arrested  b}^  the  death  of  one  of  the  parties.  If  either  of 
them  died  before  judgment,  no  judgment  could  be  entered, 
but  the  suit  abated ;  if  he  died  after  judgment,  no  execution 
could  be  issued,  but  the  judgment  had  to  be  revived  by 
scire  facias.  The  courts  resorted  to  the  doctrine  of  rela- 
tion to  obviate  the  inconvenience  of  this  rule.  They  held 
that  a  judgment  should  be  considered  as  entered  on  the  first 
day  of  the  term.  Where  a  party  died  after  verdict  and  be- 
fore judgment,  the  judgment  was  entered  nunc  pro  tunc, 
and  related  back  to  the  commencement  of  the  term.  An 
execution  could  be  issued  bearing  teste  as  of  the  term  in 
Avhich  the  judgment  was  rendered;  and  when  so  tested, 
though  actually  sued  out  after  the  death  of  a  party,  it  was 
held  to  relate  back  to  the  entry  of  judgment.  And  where 
a  levy  was  made  during  the  life  of  a  party,  his  death  did 
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not  prevent  tlie  sheriff  from  completing  the  execution  of  the 
process.  Heajpij  v.  Parris^  6  Durnford  &  East,  366 ;  Bray- 
ner  v.  Langmead,  Y  id.  19 ;  Odes  v.  Woodward,  2  Lord  Eay- 

mond,    ^m   and  849;  Cler^h  v.    Withers,   id.   1072; 
[*309]   Copley  ii.  Day,  4  Taunt.  *702;  Calmrt  v.  Tomlin,  5 

Bing.  1 ;   Watson  v.  MasTcell,  4  Moore  and  Scott,  461 ; 
2  Tidd's  Practice,  1000. 

This  inconvenience  occasioned  the  passage  of  statutes  re- 
lating to  the  abatement  of  suits,  which  provided  that  a  suit 
should  not  abate  by  the  death  of  either  party,  where  the 
cause  of  action  sur^dved  to  or  against  his  legal  or  personal 
representative,  but  that  the  proper  representative  might  be 
made  a  party,  and  the  suit  be  prosecuted  to  final  judgment. 
These  statutes  only  embraced  cases  in  which  one  of  the 
parties  died  before  judgment.  They  left  the  common  law 
in  force  as  to  cases  where  a  party  died  after  judgment. 
Our  statute  has  changed  the  common  law  in  this  last  respect. 
If  a  plaintiff  dies  after  judgment,  his  personal  represent- 
ative, on  recording  in  court  the  letters  of  administration, 
may  sue  out  an  execution  in  his  own  name.  If  a  defendant 
dies  after  judgment,  the  plaintiff  may  sue  out  an  execution 
against  his  lands  and  tenements,  on  giving  his  personal  rep- 
resentative three  months'  notice  of  the  existence  of  the 
judgment.  These  are  concurrent  remedies  with  the  com- 
mon law  proceeding  by  scire  facias.  According  to  our 
statute,  all  process  must  bear  teste  of  the  day  on  which  it  is 
issued.  An  execution,  therefore,  can  not  be  held  to  relate 
back  to  the  entry  of  judgment.  It  follows,  where  either 
party  dies  before  execution  issues,  that  the  judgment  must 
be  revived  by  scire  facias,  or  an  execution  must  be  sued  out 
in  the  mode  prescribed  by  statute. 

In  this  case  the  execution  was  sued  out  several  years  after 
the  death  of  the  judgment  creditor,  without  first  reviving 
the  judgment  in  favor  of  the  personal  representative,  or  re- 
cording in  court  his  letters  of  administration.  It  was  also 
issued  in  the  name  of  the  deceased  plaintiff,  and  not  in  that 
of  his  personal  representative.  All  this  was  clearly  irregu- 
lar and  unauthorized.  Was  the  execution,  thus  issued,  void 
or  voidable  ?  If  void,  the  proceedings  upon  it  were  mere 
nullities,  and  the  purchaser  acquired  no  title;  if  voidable 
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only,  those  proceedings  can  not  be  attacked  collaterally, 
but  they  stand  good  until  set  aside  or  reversed  on  motion  or 
writ  of  error.  On  common  law  principles,  it  is  clear  that 
the  execution  and  all  the  proceedings  thereon  are  absolutely 
void.  The  death  of  Pierce  arrested  all  proceedings  in  the 
case.  There  was  no  longer  a  party  in  esse,  competent  to 
sue  out  execution  on  the  judgment,  or  receive  payment 
and  enter  satisfaction  thereof.  The  legal  interest  in  the 
judgment- passed  to  the  personal  representative  of  Pierce,  in 
whose  name  alone  payment  could  be  enforced.  It  was 
necessary  that  he  should  become  a  party  to  the  record,  be- 
fore any  steps  could  be  taken  to  secure  the  collection 
of  the  judgment.  *The  law  prescribed  two  modes  in  [*310] 
which  that  might  be  done,  and  it  was  essential  that 
one  of  them  should  be  pursued.  There  is,  indeed,  some  dif- 
ference of  opinion  in  the  United  States  upon  this  question. 
The  courts  in  New  Hampshire,  Pennsylvania  and  Missis- 
sippi decide  that  an  execution,  issued  after  the  death  of  a 
defendant,  without  the  judgment  being  revived  against  his 
proper  representative,  is  voidable  only,  and  can  not  be  im- 
peached collaterally.  Butler  v.  Uaynes,  3  ]N"ew  Hamp.  21 ; 
Speer  v.  Sample,  4  "Watts,  36Y ;  Doe  v.  Hamilton,  23  Miss. 
496.  But  the  weight  of  authority  is  decidedly  the  other 
way.  It  is  held  in  the  following  cases, —  and  more  to  the 
same  effect  might  be  cited, —  that  the  proceedings  upon  an 
execution,  sued  out  after  the  death  of  one  of  the  parties, 
without  first  reviving  the  judgment  for  or  against  the  proper 
representative,  are  absolutely  void,  whether  their  validity 
be  drawn  in  question  directly  or  collaterally.  Erwin^s 
Lessee  v.  Dundas,  4  How.  (S.  C.)  58 ;  Hildreth  v.  Tliomjpson, 
16  Mass.  191;  Stymets  v.  Brooks,  10  Wend.  207;  Lessee  of 
Massie^s  Heirs  v.  Long,  2  Ham.  287;  The  State  v.  Pool,  6 
Ired.  288 ;  Howard  v.  Rawson,  2  Leigh,  733 ;  Owin  v.  Lati- 
mer, 4  Yerg.  22;  Abercrombie  v.  Hall,  6  Ala.  657;  Wehber 
V.  Kenney,  1  A.  K.  Marshall,  345 ;  The  State  v.  Michaels,  8 
Blackf.  436.  It  is  true  that  most  of  them  are  cases  of  the 
death  of  the  defendant.  But  there  is  no  difference  in  prin- 
ciple between  the  two  cases.  Judicial  proceedings  can  not 
be  carried  on  in  the  name  of  a  dead  man.  There  is  as  much 
necessity  for  a  plaintiff  as  a  defendant.     The  proceedings 
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in  a  case  are  as  much  arrested  by  the  death  of  one  as  the 
other. 

The  sale  upon  the  first  judgment  was  avoided  by  the  re- 
ceipt of  the  redemption  money  by  the  purchaser.  If  he 
had  refused  to  receive  it,  the  attempt  to  redeem  might  have 
proved  ineffectual.  But  he  could  not  at  the  same  time  have 
both  the  money  and  the  land.  By  accepting  the  money,  he 
rehnquished  all  claim  under  the  purchase,  and  could  not 
afterwards  assert  title. 

The  court  erred  in  not  excluding  the  execution  and  the 
proceedings  thereon  from  the  jury ;  and  the  judgment  must 
be  reversed  and  the  cause  be  remanded. 

Judgment  reversed. 


[*311]  *Edwaed  Cummeefokd  and  wife  v.  Daniel  McAvot. 

Appeal  from  Morgan. 

Slander  —  Repetition. —  A  party  is  not  justified  in  repeating  a  slander- 
ous charge,  although  he  names  the  author  at  the  time,  unless  it  ap- 
pears that  he  acted  without  any  malicious  intent.     The  quo  animo 
.  with  which  the  charge  is  repeated  is  the  controlling  consideration. 

This  cause  was  heard  before  "Woodson,  judge,  at  October 
term,  1853,  of  the  Morgan  circuit  court. 

D.  A.  Smith,  for  appellants.     M.  McConnel,  for  appellee. 

Teeat,  C.  J.  This  was  an  action  for  slander,  brought  by 
Edward  and  Bridget  Cummerford  against  McAvoy.  The 
declaration  alleged  that  "  in  a  certain  discourse,  which  the 
defendant  then  and  there  had  with  one  James  Gorman,  of 
and  concerning  the  plaintiff,  Bridget  Cummerford,  and  of 
and  concerning  a  conversation  that  the  defendant  had  with 
Patrick  Devine  concerning  the  said  Bridget,  the  defendant 
did  slanderously,  falsely  and  maliciously  speak,  in  the  pres- 
ence and  hearing  of  said  James  Gorman,  these  false,  scandal- 
ous and  malicious  words,  of  and  concerning  the  said  Bridget. 
He  (meaning  the  said  Patrick  Devine)  said  that  she  (mean- 
ing the  said  plaintiff)  stole  some  things  out  of  a  store  in 

Cited:  30  111.  388;  62  111.  117;  10  Bradw.  269. 
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town  (meaning  the  town  of  Jacksonville),  and  some  other 
things  out  of  Dennis  Shields'  trunk;  the  said  defendant 
thereby  intending  and  meaning  to  charge  that  the  said 
Bridget  had  been  and  was  guilty  of  the  crime  of  larceny, 
when  in  fact  and  in  truth  the  said  words  were  not  spol^en 
by  the  said  Patrick  Devine  of  and  concernino'  the  said 
Bridget." 

The  defendant  pleaded  three  pleas :  1.  Not  guilty.  2.  That 
Bridget  Cummerford  did  steal  from  a  store  in  Jacksonville 
"five  bolts  of  ribbon,  two  boxes  of  laces,  five  collars,  two 
pair  of  stockings,  and  other  articles  to  this  defendant  not 
precisely  known."  3.  That  Bridget  Cummerford  did  steal 
from  Dennis  Shields'  trunk  "  one  cape,  one  dress,  five  pair  of 
socks,  and  other  articles  to  this  defendant  unknown." 

The  plaintiffs  introduced  James  Gorman,  a  brother- 
in-law  of  ""plaintiff  Bridget,  who  testified  that  he  [*312] 
called  to  see  the  defendant  one  evening  on  business, 
and  found  him  in  bed ;  after  talking  about  the  business  in 
hand,  witness  inquired  of  defendant  what  he  had  said  about 
Bridget  Cummerford,  and  he  replied  "  that  Patrick  Devine 
had  told  him  that  Bridget  Cummerford  had  stolen  some 
things  out  of  a  store  in  town,  and  also  some  things  out  of  Den- 
nis Shields'  trunk,  and  would  steal  anything  that  would  not 
burn  her."  The  plaintiffs  then  called  Patrick  Devine,  who 
testified  that  he  and  defendant  were  at  work  together,  when 
the  name  of  Cummerford  was  mentioned,  and  defendant 
asked  him  "  if  that  was  the  Cummerford's  wife  who  he  heard 
took  some  things  out  of  a  store  in  town ; "  witness  replied 
that  "  he  had  heard  she  took  some  things  out  of  a  store  in 
town,  and  out  of  Dennis  Shields'  trunk,"  but  did  not  teU 
him  that  she  had  stolen  anything. 

The  defendant  called  Mrs.  Murrey,  who  testified  that 
Bridget  Cummerford  was  in  a  store  in  Jacksonville  with 
Avitness,  and  bought  a  dress ;  witness  saw  her  take  from  a 
box  that  was  set  over  to  her  on  the  counter  by  the  person 
in  the  store,  and  while  he  was  gone  to  another  part  of  the 
store,  three  or  four  spools  of  thread,  a  card  of  buttons  and 
two  bunches  of  braid,  and  put  them  into  the  folds  of  the 
dress ;  witness  said  to  her,  "  He  will  see  them,";  and  she  re- 
plied, "  I  reckon  not;  "  Dennis  Shields'  wife  was  dead,  and 
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lie  kept  Ms  trunk  at  Cummerf ord's ;  witness  knew  that 
Bridget  Cummerford  took  a  part  of  a  dress  from  the  trunk 
to  make  her  a  cape,  and  heard  her  say  that  she  had  got  that 
much  out  of  Dennis  any  how.  Dennis  Shields  testified  that 
he  left  his  trunk  at  Cummerford's,  and  some  socks  and  re- 
mains of  dresses  were  taken  out  of  it ;  and  he  afterwards 
got  most  of  the  missing  articles  from  Bridget  Cummerford. 

The  plaintiffs  then  proved  by  two  witnesses  that  they  were 
well  acquainted  with  the  general  character  of  Bridget  Cum- 
merford, and  that  it  was  good. 

The  court  instructed  the  jury,  at  the  instance  of  the  de- 
fendant, that  "  if  they  believe  from  the  evidence  that  the 
defendant,  in  speaking  the  words  proved,  was  not  actuated 
by  malice,  but  repeated  them  as  he  had  heard  them  from 
others,  without  intending  to  impute  to  Bridget  Cummerford  a 
crime,  and  without  malice  toward  her,  they  must  find  for 
the  defendant." 

The  jury  returned  a  verdict  for  the  defendant,  and  the 
court  refused  to  grant  a  new  trial. 

It  was  formerly  held  that  an  action  would  not  lie  against 
a  party  for  oral  slander,  if  at  the  time  of  speaking  the  words 
he  gave  the  nanie  of  the  author  of  the  slanderous,  charge. 
NortlimnptoiTb  s  Case,  12  Coke,  133;  Davis  v.  Lewis, 
[*313]  7  Durnford  and  '^East,  17;  Ilaitland  v.  Goldney,  2 
East,  426.  But  the  modern  and  more  reasonable 
doctrine  is,  that  a  party  is  not  justified  in  repeating  a  slan- 
derous charge,  although  he  at  the  time  names  the  author, 
unless  it  appears  that  he  acted  without  any  malicious  in- 
tent. The  slander,  though  accompanied  with  the  name  of 
the  author,  may  be  repeated  for  a  malicious  purpose,  and 
with  mischievous  effect.  The  quo  animo  with  which  the 
charge  is  repeated  is  the  controlling  consideration.  Lewis 
V.  Walter,  4  Barnewall  and  Alderson,  605 ;  De  Cressigney  v. 
Wellesley,  5  Bingham,  392 ;  McPlierson  v.  Daniels,  10  Barne- 
^vall  and  Cresswell,  263 ;  Dole  v.  Lyon,  10  Johnson,  447 ; 
Hayes  v.  Lelancl,  29  Maine,  233 ;  Johnson  v.  Lance,  7  Ire- 
deH,  448;  Miller  v.  Kerr,  2  McCord,  285;  Crane _  v.  Doug- 
lass, 2  Blackford,  195;  Church  v.  Bridgman,  6  Missouri, 
190.  This  principle  was  not  violated  by  the  instructions  of 
the  court.     If  the  defendant  repeated  the  charge  as  he  had 
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heard  it  from  Devine,  at  the  same  time  referring  to  him  as 
the  author,  without  any  intention  to  injure  or  defame  the 
plaintiff,  he  was  not  liable.  But  if  he  was  actuated  by 
malice,  the  fact  that  he  repeated  the  charge  with  the  name 
of  the  author  afforded  him  no  protection.  It  was  the  prov- 
ince of  the  jury,  upon  a  consideration  of  all  the  circum- 
stances of  the  case,  to  determine  whether  the  defendant 
thus  repeated  the  charge,  and  whether  he  acted  maliciously 
in  so  doing.  The  court  did  not  err  in  refusing  to  grant  a 
new  trial.  There  was  evidence  tending  to  prove  the  truth 
of  the  charge.  We  can  not  say  that  the  verdict  was  mani- 
festly against  the  weight  of  evidence.  It  may  be  that  the 
pleas  were  defective  in  not  describing  with  more  certainty 
the  articles  taken.  But  it  was  the  fault  of  the  plaintiffs  to 
take  issue  upon  such  general  and  indefinite  allegations.  By 
demurring  to  the  pleas  they  might  have  compelled  the  de- 
fendant to  be  more  specific  in  his  justification. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


*Daniel  Pile  v.  John  McBeatnet  et  al.      [*314] 
Appeal  from  Adams. 

Publication  of  advertisement  —  Certificate  —  Presumption. — A  cer- 
tificate which  declares  that  an  advertisement  was  published  "  for  four 
successive  weeks,  the  fii'st  pubUcation  having  been  made  on  the  8th 
day  of  March,  1850,"  will,  in  a  chancery  proceeding  against  unknown 
persons,  etc. ,  confer  jurisdiction  on  the  court ;  although  said  certifi- 
cate proceeds  to  state,  "  and  the  last  on  the  26th  of  April,  1850,"  the 
inference  will  be  that  the  certificate  was  pubHshed  eight  weeks,  and 
in  a  collateral  proceeding  the  presumption  would  be  that  the  court 
had  other  evidence  that  publication  was  duly  made. 

Affidavit  as  to  non-residence  of  parties  —  Jurisdiction. — An  affi- 
davit filed  with  a  bill  which  states  that  the  defendants,  except  one, 
heu-s,  etc.,  and  persons  unknown,  are  interested  in  the  suit,  are  non- 
residents, etc.,  with  an  advertisement  in  due  form,  will  give  the  court 
jurisdiction  as  fully  as  if  the  defendants  had  been  before  the  court  by 
their  proper  names. 

Plaintiff  —  Need  not  prove  that  deceased  left  heirs, —  A  plaintiff  need 
not  prove  that  a  deceased  person  has  left  heirs,  nor  need  he  prove  who 
are  such  heirs. 

Cited  :  103  111.  561. 
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Judgment  —  As  evidence. —  A  judgment  or  decree  is  prima  facie  evi- 
dence against  third  persons  of  a  fact  that  was  necessarily  found 
thereby,  as  where  such  fact  may  be  estabhshed  by  proof  of  general 
reputation. 

This  cause  was  heard  by  tlie  court,  Skinner,  judge,  pre- 
siding, at  March  term,  1853,  of  the  Adams  circuit  court. 

"Williams  and  Laweence  and  "Waeken  &  Edmonds,  for 
appellant.     Beowning  and  Bushnell,  for  appellees. 

Tkeat,  C.  J.  This  was  an  action  of  ejection,  brought  by- 
Daniel  Pile  against  John  and  Hugh  McBratney,  to  recover 
the  possession  of  the  southwest  quarter  of  section  25,  town- 
ship 1  north,  range  5  west,  in  Adams  county. 

It  was  admitted  on  the  trial  that  the  defendants  were  in 
possession  of  the  premises  when  the  suit  was  commenced. 
The  plaintiff  read  in  evidence  a  patent  for  the  premises 
from  the  United  States  to  Carr  Mastin,  dated  October  13^ 
1817;  also  a  deed  of  the  same  from  John  Sample  to  the 
plaintiff,  dated  February  6,  1849;  and  a  deed  of  the  same 
to  the  plaintiff,  dated  October  29,  1850,  made  by  George 
Edmunds,  Jr.,  as  special  commissioner  appointed  by  the 
Adams  circuit  court  in  a  suit  in  chancery,  in  which  the 
plaintiff  was  complainant,  and  John  Sample  and  the  un 
known  heirs  of  Carr  Mastin  were  defendants.  In  connec- 
tion with  this  deed  the  plaintiff  introduced  the  proceedings 

in  the  chancery  suit. 
[*315]  *The  bill  was  filed  m  January,  1850,  and  it  alleged 
that  Carr  Mastin,  on  the  1st  of  May,  1818,  for  a 
valuable  consideration,  sold  the  premises  to  John  Sample, 
and,  with  the  intent  and  for  the  purpose  of  conveying  the 
same  to  him  in  fee,  executed  an  instrument  in  these  words : 

"  Know  all  men  by  these  presents,  that  I,  Carr  Mastin, 
have  this  day  sold  to  John  Sample,  his  heirs  and  assigns 
forever,  that  parcel  or  quarter  section  of  land,  lying  and 
being  in  the  Military  Bounty  in  the  territory  of  Illinois,  a 
certain  tract  of  land,  containing  one  hundred  and  sixty 
acres,  the  southwest  quarter  of  section  25,  of  township  1 
north,  in  range  5  Avest,  to  have  and  to  hold  mth  all  the 
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appurtenances  thereunto  belonging,  for  value  received  of 
liim  this  1st  day  of  May,  1818.  Caee  Mastin. 

"  Witness  present,  John  Yan  Curen. 

"  Signed,  sealed  and  deUvered  before  me,  Joseph  Sealey, 
justice  of  the  peace  for  the  county  of  Hamilton  and  state 
of  Ohio.  Joseph  Sealey,  J.  P." 

The  bill  then  set  forth  the  conveyance  from  Sample  to 
the  complainant,  and  alleged  that  Mastin  was  dead ;  that 
the  names  of  his  heirs  were  unknown,  and  that  other  per- 
sons were  interested  in  the  premises  whose  names  were  also 
unknown.  It  made  Sample,  John  McBratney,  "the  un- 
known heirs  of  Carr  Mastin,  deceased,"  and  "  persons  un- 
known," defendants;  and  concluded  with  the  prayer  that 
the  defendants  might  be  compelled  to  convey  the  premises 
to  the  complainant. 

An  affidavit  was  filed  with  the  bill  in  these  words : 

"  I,  Daniel  Pile,  do  swear  that  the  said  defendants,  heirs 
of  Carr  Mastin,  deceased,  and  persons  unknown,  are  inter- 
ested in  this  suit,  and  that  the  names  of  such  persons  un- 
known and  heirs  of  said  Carr  Mastin  are  unknown  to  aflBant ; 
and  that  said  defendants,  except  John  McBratney,  are  non- 
residents of  this  state,  as  I  am  informed  and  believe."  The 
affidavit  was  properly  entitled  and  verified. 

A  summons  was  issued,  returnable  on  the  second  Monday 
of  May,  on  which  the  sheriff  made  return  of  service  on 
McBratney,  and  "  not  found  "  as  to  the  other  defendants. 

The  notice  of  the  pendency  of  the  suit,  with  a  proper 
heading,  was  as  follows  • 

"  It  appearing  by  affidavit  on  file  in  the  office  of  the 
clerk  of  the  circuit  court  of  said  county,  that  the  said  de- 
fendants, heirs  of  Carr  Mastin,  deceased,  and  per- 
sons unknown,  are  interested  *in  this  suit,  and  that  [*316] 
the  names  of  such  persons  unknown,  and  heirs  of 
said  Carr  Mastin,  are  unknown,  and  that  all  of  said  defend- 
antb'',  except  John  McBratney,  are  non-residents  of  the  state 
of  Illinois:  Kotice  is  hereby  given  to  them  that  a  bill  in 
chancery  has  been  filed  in  said  clerk's  office  against  them 
by  said  Daniel  Pile ;  that  a  subposna  in  chancery  has  been 
issued  thereon,  returnable  to  the  May  term,  1850,  of  said 
circuit  court ;  and  that  unless  thev  shall  be  and  appear  be- 
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fore  the  said  circuit  court  of  said  county,  on  the  first  day 
of  the  next  term  thereof,  to  be  holden  at  the  court-house  in 
Quincy,  on  the  second  Monday  of  May  next,  and  answer 
the  complainant's  said  bill  of  complaint,  the  allegations 
thereof  will  be  taken  for  Confessed  against  them,  and  a  de- 
cree entered  according  to  the  prayer  of  said  bill. 

"  Peter  Lott,  Clerk." 

The  certificate  of  publication  was  as  follows : 

"The  undersigned,  publisher  of  the  Quincy  Herald,  a 
weekly  newspaper  printed  and  published  at  Quincy,  Adams 
count}^,  Ilhnois,  do  certify  that  the  annexed  advertisement 
was  published  in  said  paper  for  four  successive  weeks,  the 
first  publication  having  been  made  on  the  8th  day  of  March, 
1850,  and  the  last  on  the  26th  of  April,  1850. 

"  A.  Beooks,  Publisher  and  Proprietor. 

"  QumcY,  Illinois,  May  17,  1850." 

At  the  May  term,  1850,  the  bill  was  taken  for  confessed 
against  all  of  the  defendants  but  McBratney.  On  the  15th 
of  July,  1850,  the  complainant's  solicitor  made  affidavit 
that  none  of  the  defendants,  except  McBratney,  resided  in 
this  state,  or  had  an  attorney  residing  therein ;  and  that  on 
the  13th  of  that  month  he  posted  on  the  door  of  the  court- 
house a  copy  of  the  notice  to  take  depositions  of  witnesses, 
and  of  the  interrogatories  to  be  propounded  to  them. 

On  the  13th  of  August,  1850,  a  dedimus  issued  to  a  jus- 
tice of  the  peace  of  the  state  of  Iowa,  by  virtue  of  which 
the  deposition  of  John  Sample  was  regularly  taken  and 
returned.  He  testified,  in  substance,  that  he  became  ac- 
quainted with  Carr  Mastin  in  Hamilton  county,  Ohio,  during  . 
the  last  war  with  Great  Britain ;  he  served  one  year  in  the 
army,  and  received  the  patent  on  account  of  his  services ; 
he  returned  to  Hamilton  county,  and  lived  with  witness  till 
May,  1818;  witness  purchased  the  premises  from  Mastin 
for  $150,  and  received  from  him  the  patent,  and  the  writing 
set  out  in  the  bill;  the  writing  was  intended  to  be  an  abso- 
lute conveyance  of  the  land;  in  May,  1818,  Mastin 
[*317]  left  Ohio  for  the  south,  in  company  with  *  Joseph 
Sealey,  who  returned  in  about  two  months,  and  re- 
ported that  Mastin  died  in  New  Orleans ;  witness  had  not 
since  heard  of  Mastin,  and  all  his  former  acquaintances  con- 
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siclered  him  dead ;  before  Ms  deposition  was  taken,  the  wit-  ■ 
ness  was  released  from  all  liability  on  the  covenants  contained 
in  his  deed  to  the  complainant. 

At  the  October  term,  1850,  the  complainant  dismissed  the 
bill  as  to  McBratney ;  and  a  decree  was  thereupon  entered, 
appointing  a  commissioner  to  convey  to  the  complainant  all 
the  right  and  title  that  Carr  Mastin  had  in  the  premises  on 
the  1st  of  May,  1818. 

On  the  foregoing  state  of  facts,  the  court  rendered  judg- 
ment in  favor  of  the  defendants,  and  the  plaintiff  prosecuted 
an  appeal. 

The  patentee  sold  the  premises  to  Sample,  and  received 
full  payment  of  the  jiurchase  money.  But  the  attempt  to 
pass  the  title  was  ineffectual.  The  instrument  needed  one 
of  the  essential  requisites  of  a  deed.  It  was  not  under  seal. 
The  legal  estate  still  remained  in  Mastin.  Sample  acquired 
only  an  equitable  title  to  the  land,  and  he  transferred  nothing 
more  to  the  plaintiff.  The  object  of  the  chancery  suit  was 
to  unite  both  these  interests  in  the  plaintiff.  The  provisions 
of  the  statute  under  which  that  proceeding  was  had  are 
these :  "  In  all  suits  in  chancery,  and  suits  to  obtain  title  to 
lands,  in  any  of  the  courts  of  this  state,  if  there  be  persons 
interested  in  the  same  whose  names  are  unknown,  it  shall 
be  lawfid  to  make  such  persons  parties  to  such  suits  or  pro- 
ceedings by  the  name  or  description  of  persons  unknown, 
or  unknown  heirs  or  devisees  of  any  deceased  person,  who 
may  have  been  interested  in  the  subject-matter  of  the  suit 
previous  to  his  or  her  death ;  but  in  aU  such  cases  an  affida- 
vit shall  be  filed  by  the  party  desiring  to  make  any  unknown 
person  a  party,  stating  that  the  names  of  such  persons  are 
unknown,  and  process  shall  be  issued  against  all  parties,  by 
the  name  and  description  given  as  aforesaid,  and  notices 
given  by  publication,  as  is  required  in  section  8  of  this 
chapter,  shall  be  suflScient  to  authorize  the  court  to  hear  and 
determine  the  suit,  as  though  all  parties  had  been  sued  by 
their  proper  names.  All  decrees,  orders,  judgments  and 
proceedings  made  or  had  with  respect  to  such  unknown  per- 
sons shall  have  the  same  effect,  and  be  as  binding  and  con- 
clusive upon  them,  as  though  such  suit  or  proceedings  had 
been  instituted  against  them  by  their  proper  names."     R.  S. 
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ch.  21,  §§  41  and  42.     The  eighth  section  of  the  same  chap- 
ter, as  respects  non-resident  defendants,  requires  the  clerk 

to  "  cause  publication  to  be  made  in  some  newspaper 
[*318]  printed  in  his  count}^,  and  if  ""there  be  no  newspaper 

published  in  his  count}^,  then  in  a  newspaper  published 
in  this  state,  containing  notice  of  the  pendency  of  such  suit, 
the  names  of  the  parties  thereto,  the  title  of  the  court,  and  the 
time  and  place  of  the  return  of  summons  in  the  case ;  such 
publication  to  be  made  for  four  successive  weeks,  the  first 
of  which  shall  be  at  least  sixty  days  before  the  return  day 
of  such  summons." 

It  was  insisted  on  the  argument  that  the  printer's  certifi- 
cate was  insufficient,  and  therefore  that  the  court  had  no 
jurisdiction  to  pronounce  the  decree  against  the  unknown 
heirs  of  Mastin.  "We  think  the  certificate  shows  that  publi- 
cation was  made  in  the  manner  prescribed  by  the  statute. 
It  states  that  the  advertisement  was  published  "  for  four 
successive  weeks,  the  first  publication  having  been  made  on 
the  8th  day  of  March,  1850."  This  was  clearly  sufficient  to 
confer  jurisdiction  on  the  court.  It  shows  that  the  require- 
ment of  the  statute  was  complied  with.  The  certificate  then 
proceeds  to  state,  "  and  the  last  on  the  26th  of  April,  1850." 
But  this  is  not  inconsistent  with  the  former  statement.  It 
does  not  contradict  what  is  previously  stated,  but  merely 
states  something  more.  The  inference  from  the  whole  cer- 
tificate is,  that  the  notice  was  published  for  eight  weeks. 
Surely,  that  would  not  defeat  the  jurisdiction  of  the  court. 
Even  if  the  certificate  was  defective,  the  presumption  would 
be,  in  this  collateral  proceeding,  that  the  court  had  other 
evidence  before  it  that  the  publication  was  duly  made.  The 
twenty-first  chapter,  Revised  Statutes,  does  not  prescribe  any 
mode  of  making  the  proof.  The  third  chapter,  Revised 
Statutes,  provides  that  the  printer's  certificate  shall  be  suffi- 
cient evidence  of  the  publication.  It  docs  not,  however,  ex- 
clude any  other  mode  of  proof.  It  is  competent  to  prove 
the  publication  by  other  evidence.  The  interlocutory  de- 
cree stated  that  "  the  complainant  made  due  proof  of  pub- 
lication of  notice  of  the  pendency  of  this  suit."  That  proof 
may  have  embraced  other  evidence  than  the  certificate  in 
question.     If  necessary,  this  court  would  presume  that  other 
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evidence  was  adduced.     And  tlie  case  of  Pierce  v.  Carleton, 
12  Illinois,  358,  would  be  an  authority  in  point. 

The  affidavit  and  advertisement  were  sufficient  to  give 
the  court  jurisdiction  of  the  persons  of  the  defendants.  They 
contained  all  that  the  statute  required.  The  affida\dt  stated 
that  the  heirs  of  Mastin  were  interested  in  the.  subject-mat- 
ter of  the  suit,  and  that  their  names  were  unknown  to  the 
plaintiff.  That  was  enough  to  authorize  them  to  be  proceeded 
against  as  "the  unknown  heirs  of  Carr  Mastin."  It  author- 
ized process  to  issue  against  them  by  that  description,  and 
notice  to  be  given  them  as  in  the  case  of  non-resi- 
dent defendants.  The  advertisement  ^apprised  them  [*319] 
of  the  bringing  of  the  suit,  the  court  in  which  the 
same  was  pending,  the  name  of  the  parties  and  the  time  and 
place  when  the  summons  was  returnable.  On  the  return  of 
the  summons,  and  the  publication  of  the  notice,  the  heirs 
of  Mastin  were  as  much  before  the  court,  and  the  court  was 
as  much  authorized  to  hear  and  determine  the  case,  as  if 
the  proceedings  had  been  against  the  heirs  by  their  proper 
names. 

The  testimony  of  Sample  was  properly  taken.  The  stat- 
ute authorizes  a  party  to  sue  out  a  dedimus  to  take  the  depo- 
sition of  witnesses,  where  neither  the  adverse  party  nor  his 
attorney  resides  in  this  state,  by  postmg  notice  thereof  on 
the  door  of  the  court-house,  at  least  four  weeks  before  the 
dedimus  issues.  R.  S.  p.  580.  This  provision  was  strictly 
pursued  by  the  plaintiff. 

The  court  having  acquired  jurisdiction  of  the  case,  and 
passed  upon  the  rights  of  the  parties,  the  decree  was  bind- 
ing on  the  heirs  of  Mastin.  The  deed  of  the  commissioner 
transferred  all  of  their  interest  in  the  land.  The'  legal  and 
equitable  titles  were  then  combined  in  the  plaintiff. 

It  was  not  incumbent  on  the  plaintiff  to  prove  on  the  trial 
of  this  case  that  Mastin  left  heirs  whose  title  was  divested 
by  the  proceedings  in  chancery.  The  legal  presumption  in 
this  state  is,  that  a  deceased  person  leaves  heirs  capable  of 
inheriting  his  estate.  Hervey  v.  Thornton,  14  Illinois,  217. 
Kor  was  the  plaintiff  bound  to  prove  who  were  the  heirs  of 
Mastin.  To  require  that  to  be  done  would  defeat  the  ob- 
ject of  the  statute,  and  render  it  practically  inoperative.  If 
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a  party  could  not  avail  himself  of  a  decree  obtained  under 
its  provisions,  without  proving  who  were  the  heirs  of  the 
deceased  person,  the  statute  would  be  useless,  and  the  rem- 
edy ineffectual.  If  it  could  be  proved  who  were  the  heirs, 
they  would  not  be  unknown. 

The  record  of  the  chancery  proceeding  was  evidence 
against  the  defendants  of  the  death  of  Mastin.  It  is  true,  as 
a  general  rule,  that  a  judgment  or  decree  only  binds  parties 
and  privies;  and  that,  as  against  strangers,  the  record  is 
only  evidence  of  the  fact  that  the  judgment  or  decree  has 
been  pronounced,  and  of  the  legal  consequences  resulting 
from  that  fact.  But  there  is  a  class  of  cases  in  which  a 
judgment  or  decree  is  ^rima  facie  evidence  against  third 
persons  of  a  fact  that  was  necessarily  found  thereby. 
"Where  a  fact  may  be  established  by  proof  of  general  repu- 
tation, such  as  custom,  prescription,  pedigree,  or  the  like, 
the  record  of  a  judgment  or  decree  finding  the  same  fact 
is  jprima  facie  evidence  thereof  against  third  persons.  The 
solemn  adjudication  of  a  court  upon  testimony  is  justly 
regarded  as  stronger  proof  of  the  fact  than  mere 
[*320]  evidence  of  general  ^reputation.  1  Starkie  on  Evi- 
dence, p.  251 ;  1  Greenleaf  on  Evidence,  §  555.  This 
case  falls  clearly  within  this  principle.  It  is  competent  to 
prove  by  general  reputation  that  a  person  is  dead.  The  de- 
cree against  the  unknown  heirs  could  not  have  been  made 
without  proof  of  the  death  of  Mastin.  That  is  a  fact  upon 
which  the  decree  necessarily  rests.  The  deposition  of 
Sample  sufficiently  established  the  death  of  Mastin. 

On  the  evidence  before  the  court,  the  plaintiff  was  enti- 
tled to  recover.     The  judgment  will  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 
'      870 


1853.]     CuEKY  V.  Pkesid^eijjt,  etc.,  of  Mt.  Steeling.         321 

EOBEET   !N^.  CUEEY   V.  ThE   PeESIDENT   AND   TeUSTEES   OF   THE 

Town  of  Mount  Steeling. 
Appeal  from  Brown. 

COEPORATION  OP  Mx.  STEELING  —  Poiver  to  Open  streets. —  The  corpora- 
tion of  Mount  Sterling,  like  the  corporation  of  the  city  of  Springfield, 
has  authority  to  open  streets  witliin  the  corporate  Hmits,  and  the  ex- 
pediency of  the  act  is  left  solely  to  the  judgment  of  the  board  of 
trustees. 

This  power  to  open  streets  extends  to  all  lands  within  the  corporation, 
whether  subdivided  or  not. 

Notice  —  Publication  of  ordinance. —  The  publication  of  the  ordinance 
which  authorizes  the  opening  of  the  street  was  all  the  notice  required ; 
and  if  a  party  suffers  a  street  to  be  opened  through  his  land  without 
objection,  he  can  not  afterwards  interpose  a  claim  for  compensation. 

Statute  —  Damages. — The  statute  which  provides  for  the  assessment 
in  this  instance  directs  that  injuries  and  benefits  shall  be  alike  con- 
sidered, and  if  the  property  would  sell  for  as  much  with  as  without 
the  street,  the  jury  might  well  consider  that  no  damage  had  been  sus- 
tained. 

This  cause  was  heard  at  the  October  term,  1853,  of  the 
Brown,  circuit  court,  Walkee,  judge,  presiding. 

J.  Geimshaav  and  M.  Hay,  for  appellant.     J.  W.  Single- 
ton and  C.  L.  Higbee,  for  appellees. 

Tee  at,  C.  .1.  The  original  proceedings  in  this  case  were 
the  same  as  those  m  the  case  of  Dunlap  v.  Mount  Sterling., 
reported  in  14  Illinois,  251.  An  ordinance  was  passed  for 
the  extension  of  a  street,  eighty  feet  in  width  and  eighty 
rods  in  length,  through  the  land  of  Curry ;  and  a 
jury  of  freeholders  decided  *that  he  would  not  sus-  [■'^'321] 
tain  any  damages  by  the  opening  of  the  same.  He 
prosecuted  an  appeal  to  the  circuit  court,  which  was  dis- 
missed on  the  ground  that  an  appeal  did  not  lie  in  such  a 
case.  He  then  brought  the  case  to  this  court,  and  the  order 
of  dismissal  w^as  reversed  for  the  reasons  stated  in  Bunlap 
V.  Jfoimt  Sterling. 

The  following  proceedings  were  had  in  the  circuit  court 
after  the  cause  was  remanded :  Curry  entered  a  motion  to 
dismiss  the  suit  because  the  corporation  had  no  power  to 

Cited:  71  111.  337;  75  111.  377;  94  111.  34. 
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lay  out  a  street  through  land  not  subdivided  into  town  lots, 
and  because  he  had  no  notice  of  the  original  proceedings. 
It  was  admitted  that  the  ordinance  was  duly  published  in  a 
newspaper  of  the  town;  and  an  order  of  the  board  of 
trustees  recited  that  the  corporation  and  Curry  could  not 
agree  as  to  the  compensation  to  be  paid  to  the  latter  for  the 
extension  of  the  street  through  his  land.  It  did  not  other- 
wise appear  on  the  face  of  the  original  proceedings  that 
Curr}^  had  any  notice  of  the  passage  of  the  ordinance  or  of 
the  proceedings  under  it  before  he  took  an  appeal  to  the 
circuit  court.  The  court  refused  to  dismiss  the  suit ;  and  a 
jury  was  then  sworn  to  assess  the  damages  that  Curry 
would  sustain  by  the  opening  of  the  street. 

The  corporation  called  as  witnesses  Stout,  "Wells,  Pen- 
kake,  Sweet,  ISTewby,  Parker,  Patterson  and  Witty.  Stout 
was  of  the  opinion  that  Curry  would  not  sustain  any  dam- 
ages by  the  opening  of  the  street,  but  that  he  would  be 
benefited  by  laying  off  the  land  into  town  lots ;  the  lots  in 
the  town  were  not  all  improved.  Penkake  was  of  the  opin- 
ion that  the  land  would  be  worth  more  with  the  street  than 
without  it ;  Curry  would  sustain  no  damages,  for  he  could 
lay  out  the  land  into  lots  and  sell  them  for  more  than  the 
land  would  bring.  Wells  thought  the  land  would  be  worth 
more  with  than  without  the  street,  because  it  could  then  be 
laid  out  and  sold  as  town  lots ;  the  corporation  had  ordered 
streets  to  be  opened  through  the  lands  of  Dunlap  and 
Givins,  by  which  one  hundred  acres  might  be  laid  off  into 
town  lots,  eighty  acres  of  which  was  well  situated  for  the 
purpose.  Sweet  could  not  say  that  Curry  would  be  injured 
by  the  opening  of  the  street.  ISTewby  thought  Curry  would 
sustain  no  damages,  for  the  reason  that  he  could  lay  out  the 
land  into  town  lots  and  sell  them  for  more  than  the  land 
would  bring ;  the  street,  as  proposed  to  be  opened,  would 
terminate  in  a  field,  and  would  not  there  connect  with  any 
street  or  road.  Parker  testified  that  if  he  owned  the  land 
he  would  rather  have  the  street  opened ;  there  were  no  nat- 
ural difficulties  in  the  way  of  opening  the  street,  and  Curry 

could   do   it   himself  by  putting   up  the  necessary 
[*322]  fences.     Patterson  ^thought  the  land  would  be  worth 

as  much  after  the  opening  of  the  street  as  before ;  the 


1S53.]     CuEET  V.  Peesident,  etc.,  of  Mt.  Steeling.         322 

land  was  worth  $50  per  acre.  "Witty  thought  Curry  would 
sustain  no  injury,  because  he  could  lay  out  the  land  into 
town  and  out  lots.  The  corporation  also  proved  that  the 
land  was  assessed  for  taxation  in  1847  at  $9  per  acre,  and 
in  1852  at  $25  per  acre, 

Curry  then  called  as  witnesses  L.  Brockman,  Yande ven- 
ter, J.  H.  Brockman,  Putman  and  Clack,  L,  Brockman 
was  of  the  opinion  that  Curry  would  be  injured  by  the 
opening  of  the  street ;  the  damages  would  be  equal  to  the 
cost  of  making  fences  on  both  sides  of  the  street ;  the  land 
was  worth  $30  per  acre.  Yandeventer  thought  Curry 
would  be  damaged  to  the  extent  of  the  cost  of  the  fences 
and  the  worth  of  the  land  covered  by  the  street ;  the  fence 
Avould  cost  $100,  and  the  street  would  include  about  two 
and  one-half  acres  of  the  land ;  the  street  would  pass  over 
a  smooth  field,  and  no  work  or  expenditure  would  be  neces- 
sary except  fencing.  J.  H.  Brockman  believed  that  Curry 
would  sustain  damages  equal  to  the  cost  of  the  fences  and 
the  value  of  the  land  taken  for  the  street ;  the  land  was 
worth  $30  or  $10  per  acre ;  the  opening  of  the  street  would 
benefit  Curry  if  he  would  lay  out  the  land  into  town  lots. 
Putman  thought  Curry  would  be  injured  by  the  loss  of  the 
land  taken  for  the  street  and  by  the  expense  of  additional 
fencing;  in  his  opinion  more  money  could  be  made  out  of 
the  land  by  laying  it  off  into  town  lots  than  in  any  other 
way.  Clack  was  of  the  opinion  that  Curry  would  be  dara- 
ao-ed  to  the  extent  of  the  cost  of  fencing  the  street  and  the 
value  of  the  land  taken ;  he  would  not  be  compensated  for 
this  injury  by  laying  out  the  land  and  selling  it  in  town 
lots ;  there  were  already  a  good  many  vacant  lots  in  the 
town. 

The  jury  found  that  Curry  would  not  sustain  any  dam- 
ages by  the  opening  of  the  street.  The  court  refused  to 
grant  a  new  trial,  and  rendered  judgment  against  Curry  for 
the  costs. 

The  objection  that  the  corporation  had  no  power  to  ex- 
tend the  street  was  considered  in  the  former  case.  It  was 
there  said :  "  The  corporation  of  Mount  Sterling  has  au- 
thority to  open  streets  within  its  limits.  It  is  invested  with 
the  same  power  in  this  respect  as  the  city  of  Springfield; 
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and  such  authority  is  expressly  conferred  on  that  cit}''." 
Again :  "  The  court  can  not  inquire  into  the  expediency  of 
opening  the  street.  That  is  a  matter  for  the  sole  consid- 
eration of  the  board  of  trustees."  Upon  further  discussion 
and  consideration  of  the  question  we  adhere  to  the  opinion 
there  expressed.     This  power  of  the  corporation  to  extend 

and  open  streets  applies  to  all  lands  within  its  bound- 
[*323]  aries,  whether  the  same  be  laid  out  into  town  *lots 

or  not.  The  extension  of  the  street  in  question  was 
a  matter  of  discretion  on  the  part  of  the  board  of  trustees. 
The  courts  can  not  review  the  exercise  of  that  discretion. 
The  other  objection  taken  to  the  proceedings  was  not  well 
founded.  The  ordinance  did  not  go  into  effect  until  it  was 
jiublished  in  a  newspaper  of  the  town.  The  publication  ap- 
prised Curry  that  the  street  was  to  be  extended  through  his 
property.  That  was  all  the  notice  that  the  statute  contem- 
plated or  required.  If  he  claimed  damages  because  of  the 
extension  of  the  street,  it  was  incumbent  on  him  to  make 
kno^vll  his  claim.  If  a  party  suffers  a.  street  to  b.e  opened 
through  his  land  without  objection,  he  can  not  afterwards 
interpose  a  claim  for  compensation.  He  should  insist  upon 
his  claim  in  due  time,  so  that  the  corporation  may  vacate 
the  ordinance  if  it  regards  the  assessment  of  damages  as 
unreasonable.  Ferris  v.  TF"«r6^,  4  Gilm.  4:99 ;  County  of  San- 
gamon V.  Brown,  13  111.  207.  The  presumption  from  the 
proceedings  is,  that  Curry  demanded  compensation,  and 
that  the  freeholders  were  summoned  to  pass  upon  the  merits 
of  his  claim.  It  is  recited  in  the  proceedings  that  the  cor- 
poration and  Curry  could  not  agree  upon  the  amount  of 
compensation  to  be  paid  to  the  latter.  This  clearl}^  implies 
that  he  had  notice  of  the  proceedings  and  was  actually 
claiming  compensation.  It  was  his  own  fault  if  he  was  not 
present  when  the  freeholders  made  the  assessment.  If  dis- 
satisfied with  their  decision,  he  was  at  liberty  to  have  the 
case  reheard  in  the  circuit  court.  There  was  such  a  rehear- 
ing at  his  instance,  and  unless  some  error  intervened  therein 
to  his  prejudice,  he  has  no  just  cause  of  complaint. 

Did  the  court  err  in  refusing-  to  grant  a  new  trial  ?     The 
statute  under  which  the  assessment  was  made  provides: 
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'  In  ascertaining  the  amount  of  compensation  for  property 
taken  for  opening,  widening  or  altering  any  street,  lane, 
avenue  or  alley,  the  jury  shall  take  into  consideration  the 
benefit  as  well  as  the  injury  happening  by  such  opening, 
widening  or  altering  such  street,  lane,  avenue  or  alle3\"  It 
was  the  duty  of  the  jury  to  take  into  consideration  as  well 
the  benefits  as  the  injury  that  would  result  to  Curry  by  the 
opening  of  the  street  through  his  property.  If  the  former 
was  equal  to  the  latter,  he  was  not  entitled  to  an}^  dama-ges. 
If  the  property  would  sell  for  as  much  with  as  without  the 
street,  the  jury  might  well  conclude  that  he  would  sustain 
no  real  injury.  In  such  case  he  would  be  fully  compen- 
sated for  the  land  taken  and  for  any  other  disadvantage  by 
the  enhanced  value  of  the  property.  This  court,  in  refer- 
ence to  a  similar  statute,  remarked :  "  The  true  rule  in 
estimating  advantages  and  disadvantages  is  to  take 
""into  consideration  all  which  are  appreciable,  for  the  ["'^321] 
law  makes  no  reservation  or  restriction,  A  most 
material  inquiry  is  whether,  in  reference  to  the  value  of  the 
whole  tract  through  which  the  road  passes,  the  property  is 
benefited  or  injured.  In  the  language  of  the  supreme  court 
of  Pennsylvania,  8  Barr,  450,  'if  benefited,  the  owner 
neither  is,  nor  ought  to  be,  entitled  to  any  compensation 
whatever;  if  really  injured,  not  a  mere  fanciful  injury,  com- 
pensation is  to  be  given  to  the  amount  of  the  damages  sus- 
tained by  the  owner.'  There  is  nothing  in  this  view  which 
interferes  with  any  constitutional  provision."  The  A.  d;  S. 
Railroad  Company  v.  Carpenter,  14  111.  190.  The  evidence 
was  conflicting  and  contradictory.  Some  of  the  witnesses 
believed  that  Curry  would  be  injured  to  the  extent  of  the 
value  of  the  land  appropriated  and  the  expense  of  erecting 
and  maintaining  fences  on  both  sides  of  the  street ;  while 
other  witnesses,  and  the  greater  number,  were  of  the  opinion 
that  tlie  benefits  would  be  equivalent  to  the  injury ;  in  other 
words,  that  the  tract  of  land  would  be  as  valuable  after  the 
street  was  extended  through  it  as  before.  It  was  the  prov- 
ince of  the  jury  to  pass  upon  this  testimony  and  determine 
Avhether  Curry  was  entitled  to  any  compensation  beyond 
what  he  would  receive  from  the  extension  and  opening  of 
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the  street.    "We  can  not  say  that  they  erred  in  deciding  this 
question  in  the  negative. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


John  B.  Smalley  v.  Kichard  A.  Edey. 
Ajpjpeal  fronfh  Macoupin. 

What  is  not  promissory  note  —  Proof  of  instrument. —  In  an  action 
upon  an  instrument  promising  to  pay  a  sum  certain  to  A.  B. ,  with  a 
proviso  that  the  maker  might  settle  the  amount  with  a  third  person, 
or,  if  A.  B.  was  compelled  to  pay  said  amount  to  such  third  person, 
then  agreeing  to  settle  it,  if  i^racticable,  in  thirty  days : 

Held,  that  such  an  instrument  was  not  a  promissory  note,  and  although 
the  plaintiff  avexTed  in  his  declaration  that  he  had  paid  the  amount  to 
such  third  person,  and  that  the  defendant,  the  maker,  had  not  paid 
him  or  such  tlurd  person,  yet  the  plaintiff  was  not  entitled  to  recover 
upon  offering  the  instrument  in  evidence  alone,  without  proving  the 
truth  of  his  averment.  ^ 

Cited:  16  111.  169;  68  111.  313;  74  III.  177;  106  lU.  291. 

^Promissory  note  —  Esse^itials  of. — The  essential  qualities  of  a  bill  or 
note  are  that  it  be  payable  at  all  events,  not  dependent  on  any  contin- 
gency, nor  payable  out  of  any  particular  fund,  and  that  it  be  for  the 
payment  of  money  only,  and  not  for  the  performance  of  some  other  act, 
or  in  the  alternative.  Cook  v.  Saterlee,  6  Cow,  108;  Gillilan  v.  Myers, 
31  111.  525.  See,  also.  Bunker  v.  Athearn,  35  Me.  364 ;  Luff  v.  Pope,  5 
Hill,  413;  Brooks  v.  Hargreaves,  21  Mich.  254;  Marret  v.  Eq.  Ins.  Co.  54 
Me.  537 ;  Wooley  v.  Sergeant,  8  N.  J.  L.  262 ;  Auerbach  v.  Pritchett,  58 
Ala.  451. 

The  paper  must  carry  its  full  liistory  on  its  face  and  embrace  the  fol- 
lowing requisites :  1.  It  must  be  open,  that  is,  unsealed.  2.  The  en- 
gagement to  pay  must  be  certain.  3.  The  fact  of  payment  must  be 
certain.  4.  The  amount  to  be  paid  must  be  certain.  5.  The  medium  of 
payment  must  be  money.  6.  The  contract  must  be  only  for  the  payment 
of  money.     7.  It  must  be  delivered.     1  Dan.  Neg.  Insts.  sees.  30-71. 

Instruments  payable  in  "  bank  bills "  or  "ciirrency"  have  been  held 
not  negotiable.  See  Little  v.  Phoenix  Bank,  2  Hill,  425 ;  CoUins  v.  Lin- 
coln, 11  Vt.  268 ;  Wright  v.  Hart,  44  Pa.  St.  454 ;  Jolinson  v.  Henderson, 
76  N.  C.  227 ;  Haddock  v.  Woods,  46  la.  433.  But  see,  however,  Hunt  v. 
Devine,  37  lU.  137 ;  Klauber  v.  Biggerstaff,  47  Wis.  551 ;  EMe  v.  Chit- 
tenango  Bank,  24  N.  Y.  548 ;  Frank  v.  Wassels,  64  N.  Y.  158.  For  full 
discussion  as  to  medium  of  payment,  see  1  Dan.  Neg.  Insts.  sec.  55  et  seq. 
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This  cause  was  heard  before  Woodson,  judge,  at  Pebru- 
ruarj  term,  1S52,  of  the  Macoupin  circuit  court. 

*J.  M.  Palmer  and  S.  Pitman,  for  appellant.  S.  [*325] 
S.  Gilbert,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  assumpsit  brought 
by  Edey  against  Smalley.  The  declaration  contained  the 
common  counts  and  a  special  count  on  the  following  instru- 
ment: 

"  I  do  hereby  agree  to  pay  to  Mr.  Richard  A.  Edey 
$ltl:8.27,  provided  I  do  not  settle  said  amount  with  Eichard 
Hoover,  and  Mr.  Edey  is  compelled  to  pay  the  same  to  said 
Hoover.  I  will  settle  the  same  with  Hoover  in  thirty  days, 
if  practicable,  or  as  soon  as  said  Edey  has  to  pay  Hoover 
the  money.     April  22,  1850.     John  B.  Smalley." 

The  plaintiff  averred  in  this  count  that  he  had  been  com- 
pelled to  pay  Hoover  the  sum  of  money  specified,  and  that 
the  defendant  had  not  paid  the  same  to  him  or  Hoover. 
The  plea  was  non  assumpsit.  On  the  trial  before  the  court, 
the  plaintiff  introduced  the  instrument  set  forth  in  the  dec- 
laration ;  and  that  was  all  the  evidence  offered  in  the  case. 
The  court  gave  judgment  for  the  plaintiff,  and  the  defend- 
ant prosecuted  an  appeal. 

It  is  clear  that  the  appellee  was  not  entitled  to  recover 
on  the  special  count.  He  failed  to  establish  the  truth  of 
the  averment  that  he  had  paid  the  money  to  Hoover.  Such 
payment  was  a  condition  precedent  to  his  right  of  action 
against  the  appellant.  The  production  of  the  instrument  did 
not  prove  that  the  latter  was  in  any  default.  It  did  not 
show  the  happening  of  the  contingency  on  which  his  lia- 
bility was  made  to  depend. 

Nor  was  the  appellee  entitled  to  recover  on  the  common 
counts.  If  a  promissory  note,  the  instrument  was  admissi- 
ble in  evidence  under  the  money  counts.  But  it  w^anted 
one  of  the  essential  properties  of  a  promissory  note.  The 
money  was  not  absolutely  payable.  It  was  payable  on  a 
contingency  that  might  never  happen.  The  appellee  had 
to  make  payment  to  Hoover  before  he  could  put  the  appel- 
lant in  default.  "  To  constitute  a  promissory  note,  the 
money  must  be  certainly  payable,  not  dependent  on  any 
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contingency,  either  as  to  event  or  the  fund  out  of  which 
payment  is  to  be  made,  or  the  parties  by  or  to  whom  pay- 
ment is  to  be  made.  If  the  terms  of  an  instrument  leave  it 
uncertain  whether  the  money  will  ever  become  payable,  it 
can  not  be  considered  as  a  promissory  note."  Kelley  v.  Hem- 
mingway,    13   Illinois,    604.      The   instrument  in   question 

amounted  only  to  an  undertaking-  on  the  part  of  the 
[*326]  appellant  that  he  ^would  pay  the  appellee  $148.27 

whenever  the  latter  should  pay  a  like  sum  to  Hoover. 
He  might,  indeed,  discharge  himself  by  paying  that  amount 
to  Hoover,  but  his  failure  to  do  it  within  the  time  specified 
did  not  render  his  engagement  absolute.  This  right  to  pay 
Hoover  was  inserted  for  his  benefit.  In  the  case  of  a  prom- 
ise to  pay  in  the  alternative,  the  promisor  may  elect  the 
mode  of  performance.  Seacord  v.  Burling^  5  Denio,  444. 
So  of  a  note  payable  on  or  before  a  given  day.  The  maker 
may  pay  the  money  at  any  time,  but  the  pa3^ee  can  not 
coerce  payment  till  the  day  named  has  elapsed.  The  ap- 
jDellant  had  the  option  to  pay  the  money  to  Hoover,  or  to 
the  appellee  when  he  should  pay  a  like  amount  to  Hoover. 
The  appellee  might  never  pay  Hoover,  and  therefore  the 
instrument,  at  the  election  of  the  appellant,  was  payable  on 
a  contingency. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  People  ex  relatione  ISTathan  Beadles  v.  Anson  Smith 

and  others. 

Petition  for  Mandamus 

Laying  out  roads  —  A2')peal  to  supervisors. —  An  appeal  to  supervisors 
in  relation  to  laying  out  of  roads  need  not  be  addressed  to  them  by 
name ;  if  so,  the  names  may  be  regarded  as  surplusage. 

Same  —  Supervisors  to  determine  case  on  merits. —  It  is  no  part  of  the 
duty  of  supervisors  to  entertain  dilatory  or  technical  objections ;  they 
should  hear  and  determine  a  case  upon  its  merits. 

This  was  an  original  proceeding  in  this  court  for  a  man- 
damus against  Smith,  John  Riley  and  E.  C.  Wilcockson, 

Cited  :  38  111.  107. 
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supervisors  of  the  towns  of  Ellisville,  Putnam  and  Liver- 
pool, in  the  county  of  Fulton, 

The  facts  of  the  case  suJBBciently  appear  in  the  opinion 
of  the  court. 

W.  C.  GouDT,  for  the  relator.  L.  "W.  Ross  and  J.  P.  Boice, 
for  the  defendants. 

Treat,  C.  J.  The  petition  states  in  substance  that  the 
commissioners  of  highways  of  the  town  of  Lewiston 
made  an  '^order  for  the  opening  of  a  road  over  the  [^'"327] 
lands  of  the  relator  in  that  town,  and  filed  the  same 
in  the  office  of  the  town  clerk,  on  the  10th  of  August,  1853 ; 
that  on  the  24th  of  that  month,  the  relator  took  an  appeal 
from  this  order  of  the  commissioners  to  the  supervisors  of 
the  towns  of  Ellisville,  Putnam  and  Liverpool ;  that  the  ap- 
peal was  in  writing,  and  addressed  to  "  Anson  Smith,  John 
Riley  and  Jesse  B.  Wilcockson,  supervisors  of  the  towns  of 
Ellisville,  Putnam  and  Liverpool,  in  the  county  of  Fulton ; " 
that  prior  to  the  10th  of  September,  the  appeal  was  de- 
livered to  Smith,  and  notice  thereof  was  served  on  Riley 
and  E.  C.  Wilcockson,  the  latter  being  the  supervisor  of  the 
town  of  Liverpool;  that  Smith,  Riley  and  E.  C.  Wilcockson 
met  for  the  purpose  of  hearing  the  appeal  on  the  26th  of 
September,  and  the  petitioners  for  the  road  and  the  high- 
way commissioners  appeared  by  their  counsel;  that  the 
latter  objected  to  the  hearing  of  the  appeal,  because  the 
same  was  addressed  to  Jesse  B.  Wilcockson  instead  of  E. 
C.  Wilcockson;  and  that  the  defendants  sustained  the  ob- 
jection, and  refused  to  take  further  cognizance  of  the  case. 
The  prayer  of  the  petition  is,  that  the  defendants  may  be 
compelled,  by  mandamus,  to  proceed  and  hear  and  deter- 
mine the  appeal  on  the  merits.  The  return  of  the  defend- 
ants admits  the  allegations  of  the  petition  to  be  true. 

The  provisions  of  the  statute  applicable  to  the  case  are 
these:  The  owner  of  land  over  which  a  i'oad  is  located 
by  the  commissioners  of  highways  may,  within  thirty  days 
from  the  filing  of  the  order  in  the  clerk's  office  of  the  town, 
appeal  to  three  supervisors  of  the  county.  The  "  appeal 
shall  be  in  writing,  addressed  to  the  supervisors,  and  signed 
by  the  party  or  parties  appealing."     It  "  shall  be  left  with 
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one  of  the  three  supervisors  by  the  person  or  persons  ap- 
peahng;  and  such  person  or  persons  shall  also  leave  a  notice 
of  such  appeal  with  each  of  the  other  supervisors  to  whom 
the  appeal  is  made."  The  supervisors  are  required  to  name 
a  time  and  place  for  hearing  the  appeal;  and  the  appellant 
must  deliver  a  notice  in  writing  of  such  time  and  place  to 
each  of  the  highway  commissioners,  and  to  at  least  three  of 
the  petitioners  for  the  road,  eight  days  before  the  appeal  is 
to  be  considered.  At  the  time  and  place  designated,  the 
supervisors  are  to  hear  the  proofs  and  allegations  of  the 
parties,  and  decide  upon  the  propriety  and  expediency  of 
laying  out  the  road,  and  che  right  of  the  appellant  to  dam- 
ages.    Acts  of  1851,  p.  73,  §  8,  etc. 

This  statute  does  not  require  an  appeal  to  be  addressed  to 
the  supervisors  by  name.     It  is  enough  that  it  is  addressed, 
generally,  to  the  supervisors  of  specified  towns.     In- 
["•'■328]  deed,  this  '"^is  the  better  practice,  for  the  individuals 
may  cease  to  be  supervisors  before  the  appeal  is  de- 
termined.    In  this  case,  so  much  of  the  appeal  as  sets  forth 
the  names  of  the  supervisors  may  properly  be  disregarded 
as  surplusage.     The  defendants  clearly  erred  in  refusing  to 
proceed  with  the  case.     It  is  no  part  of  their  duty  to  enter- 
tain dilatory  or  technical  objections.     They  are  bound  to 
hear  and  determine  the  case  on  the  merits.     The  only  ques- 
tions for  them  to  decide  are  as  to  the  expediency  or  inex- 
pediency of  the  road,  and  the  amount  of  damages  which 
the  appellant  will  sustain  by  the  location  of  the  same  over 
his   lands.     See    Go7nmissioners  of   Warwick  v.  Judges  oj 
Orange^  13  Wend.  432;  and  Lawton  v.    Commissioners  of 
Cambridge^  2  Games,  Rep.  1T9. 
A  peremptory  mandamus  must  be  awarded. 

Mandamus  awarded 


IN'athaniel  Buckmaster  et  al.  v.  Zephaniah  B.  Job. 
Apjpeal  from  St.  Clair. 

Acknowledgment  of  deed  outside  territory  under  act  of  1807  — 
Proof  of. —  The  ackuowledgment  of  a  deed  executed  out  of  the  ter- 
ritory, under  the  act  of  1807,  should  have  the  certificate  of  the  officer 
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taking  it,  authenticated  by  the  proper  public  seal  of  the  executive  au- 
thority where  he  resides ;  without  this,  it  will  be  defective. 

Same  —  Presumptions. —  It  will  not  be  presumed  that  a  seal  was  annexed 
to  a  certificate,  and  omitted  to  be  entered  by  the  recorder ;  the  pre- 
sumption is  that  the  recorder  performed  Ms  duty. 

It  will  not  be  presumed  that  the  laws  of  the  territory  of  Missouri  au- 
thorized justices  of  the  peace  to  take  the  acknowledgment  of  deeds. 
It  must  be  proved  as  a  fact. 

The  certificate  of  the  governor  of  the  territory  of  Missouri,  not  under 
seal,  does  not  furnish  evidence  that  a  particular  person  was  a  justice 
of  the  peace  in  that  territory. 

These  suits  originated  in  Madison  county,  but  were  re- 
moved to  the  county  of  St.  Clair.  They  were  tried  at 
August  term,  1853,  before  Undeewood,  judge. 

W.  Maetin  and  H.  W.  Billings,  for  appellants.  G.  Teum- 
BULL  and  J.  Gillespie,  for  appellees. 

*Teeat,  C.  J.  Buckmaster  and  Evans  brought  an  [*329] 
action  of  debt  against  Job,  to  recover  the  statutory 
penalty  for  cutting  trees  on  a  tract  of  land  in  Madison 
county.  They  also  brought  an  action  of  replevin  against 
Job,  to  recover  a  quantity  of  cord-wood  made  out  of  the 
same  trees.  The  pleadings  required  the  plaintiffs  to  prove 
title  to  the  land  on  which  the  trees  were  cut.  Both  cases 
were  submitted  to  the  same  jury.  The  plaintiffs  proved 
that  the  land  was  entered  by  Joseph  Bartlett,  on  the  12th 
of  September,  1814.  They  proposed  to  lay  the  foundation 
for  the  introduction  of  copies  of  certain  recorded  deeds, 
but  the  defendant  dispensed  with  proof  of  the  absence  of 
the  originals,  and  consented  that  certified  copies  might  be 
offered  in  evidence,  subject  to  any  just  exception.  They 
then  read  in  evidence  the  certified  copy  of  a  deed  from 
Bartlett  and  wife  to  Rufus  Easton,  dated  and  acknowledged 
on  the  14th  of  February,  1815,  and  recorded  on  the  follow- 
ing day.  They  also  offered  the  certified  copy  of  a  deed 
from  Easton  and  wife  to  John  Finley,  bearing  date  the  2Yth 
of  December,  181Y,  and  recorded  on  the  3d  of  August,  1818. 
This  deed  was  acknowledged  on  the  31st  of  December, 
1817,  before  T.  Y.  Garner,  a  justice  of  the  peace  of  the 
county  of  St.  Louis,  and  territory  of  Missouri ;  and  the  gov- 
ernor of  the  territory  certified  that  Garner  was  regularly 
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commissioned  as  such  justice  of  the  peace.  It  was  stated 
in  the  body  of  the  certificate  that  it  was  made  under  the 
territorial  seal,  but  the  record  of  the  deed  failed  to  show 
that  any  seal  was  affixed.  The  court  excluded  the  deed. 
They  then  offered  certified  copies  of  deeds  from  Finley  and 
wife  to  Clayton  Tiffin,  and  from  Tiffin  and  wife  to  tlie 
plaintiffs ;  and  also  proof  tending  to  show  that  the  trees 
were  cut  by  the  defendant  on  tlie  land  in  question.  This 
evidence  was  rejected.  The  jury  found  the  issues  for  the 
defendant,  and  judgments  were  rendered  thereon. 

The  main  question  in  the  cases  relates  to  the  acknowledg- 
ment of  the  deed  from  Easton  to  Finley.  The  act  of  the 
17th  of  September,  1807,  in  force  when  this  deed  was  exe- 
cuted, provided :  "  All  deeds  and  convej^ances,  made  and 
executed  by  any  persons  not  residing  within  this  territory, 
and  brought  hither  to  be  recorded  in  'the  county  where  the 
lands  lie,  the  acknowledgment  thereof  being  taken  and 
made  in  manner  hereinbefore  directed,  before  any  mayor  or 
chief  magistrate,  or  officer  of  the  cities,  towns,  or  placed, 
where  such  deeds  or  conveyances  are  or  shall  be  made  or 
executed,  and  certified  under  the  common  or  public  seal  of 
such  cities,  towns,  or  places,  shall  be  as  valid  and  effectual 
in  law  as  if  the  same  had  been  made  and  acknowledged 
in  manner  aforesaid."  It  will  not  be  necessary  to  deter- 
mine what  officers  were  authorized  by  that  act  to 
["^330]  "'"take  the  acknowledgment  of  deeds  made  out  of  the 
territory.  The  certificate  of  the  officer  taking  the 
acknowledgment  of  such  a  deed  was  to  be  authenticated 
by  the  proper  public  seal.  His  official  character  was  to  be 
proved  by  the  appropriate  seal.  If  a  justice  of  the  peace 
in  the  territory  of  Missouri  was  within  the  provisions  of  the 
law,  and  his  official  character  could  be  proved  by  the  terri- 
torial seal,  the  execution  of  the  deed  in  question  was  not 
verified  in  the  mode  prescribed.  It  does  not  appear  from 
the  record  that  the  seal  of  the  territory  was  attached  to 
the  governor's  certificate.  This  court  can  not  intend  that 
the  seal  was  annexed  to  the  certificate,  and  omitted  to  be 
entered  by  the  recorder.  The  presumption  rather  is,  that 
the  recorder  performed  his  duty,  and  transcribed  the  deed 
into  the  record  precisely  as  it  was  presented. 
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]^or  was  the  copy  admissible  under  the  act  of  the  30th  of 
December,  1822.  That  act  provides  "  that  all  deeds  and 
conveyances  for  the  conveyance  of  lands,  tenements  and 
hereditaments,  lying  within  this  state,  which  have  been  exe- 
cuted and  acknowledged,  in  conformity  with  the  laws  of 
the  state  or  territory  in  which  they  were  executed,  and 
which  have  heretofore  been  reduced  to  record  in  the  re- 
corder's office,  shall  be  deemed  and  held  to  be  duly  executed 
and  recorded  in  as  full  and  perfect  a  manner  as  if  the  said 
deeds  and  conveyances  were  proved  and  acknowledged  ac- 
cording to  the  laws  of  this  state."  This  provision  is  not 
broad  enough  to  embrace  this  deed.  There  is  nothing  in 
the  cases  to  show  that  the  deed  was  executed  in  conformity 
to  the  laws  of  Missouri.  This  court  can  not  presume  that 
the  laws  of  that  territory  authorized  justices  of  the  peace 
to  take  the  acknowledgment  of  deeds.  That  is  a  matter 
of  statutory  regulation  or  local  usage  of  which  the  courts 
of  another  state  can  not  take  judicial  notice.  »  It  must  be 
proved  as  a  fact,  by  the  production  of  the  statute,  or  by 
evidence  of  the  usage.  But  if  justices  of  the  peace  had 
such  authority,  there  would  still  be  no  proof  of  the  official 
character  of  the  person  before  whom  this  deed  was  ac- 
knowledged. The  certificate  of  the  governor,  not  being 
under  the  seal  of  the  territory,  furnished  no  evidence  that 
Garner  was  a  justice  of  the  peace. 

The  acts  of  the  21st  of  July,  1887,  5.nd  the  26th  of  Feb- 
ruary, 1811,  are  not  applicable.  The  former  act  made  the 
registry  of  a  deed  defectively  acknowledged  notice  to  sub- 
sequent purchasers  and  creditors ;  but  it  expressly  declared 
that  the  deed  should  not  be  admissible  in  evidence  without 
due  proof  of  its  execution.  The  latter  act  validated  a  deed 
acknowledged  or  proved  in  conformity  to  the  laws  of  the 
state  or  territory  where  made,  provided  the  clerk  of 
a  court  of  record  within  such  state  *or  territory  cer-  [*331] 
tified  under  the  seal  of  the  court  that  the  deed  was 
sp  acknowledged  or  proved.  The  plaintiffs  offered  no  evi- 
dence of  the  execution  of  this  deed  under  the  first  act ;  nor 
did  they  exhibit  any  certificate  under  the  last  act,  until 
the  deed  was  acknowledged  or  proved  pursuant  to  the  laws 
of  Missouri. 

383 


331  BucKMASTER  V.  JoB.  [Dec,  1853.] 

K"or  is  the  deed  within  the  provisions  of  the  act  of  the 
15th  of  February,  1851.  That  act  declares  that  the  certi- 
fied co])}^  of  a  deed,  made  in  another  state  or  territory,  and 
recorded  in  tiie  proper  county  in  this  state,  shall  be  admitted 
in  evidence,  if  the  party  offering  the  same  shall  produce  the 
certificate  of  a  clerk  of  a  court  of  record  of  that  state  or 
territory,  verified  by  the  seal  of  the  court,  that  the  deed  is 
executed  and  acknowledged,  or  proved,  in  conformity  to  the 
laws  of  such  state  or  territory.  No  such  certificate  was 
offered  in  support  of  the  certified  copy  of  this  deed. 

The  plaintiffs  were  not  entitled  to  introduce  a  copy  of  the 
record  of  this  deed  under  any  of  these  statutes.  They 
could  not  have  introduced  the  original  deed  without  fur- 
ther proof  of  its  execution,  '^o  greater  effect  could  be 
given  to  a  certified  copy.  As  this  deed  was  properly  ex- 
cluded, it  will  not  be  necessary  to  inquire  as  to  the  admissi- 
bility of  the  other  evidence.  It  could  not  avail  the  plaintiffs 
unless  they  were  able  to  deduce  title  from  Easton. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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JosiAH  DwiGHT,  impleaded,  etc.,  v.  John  Newell. 

Appeal  from  McHenry. 

Executors — Poiver  of  as  to  assignments. —  One  of  several  executors 
may  assign  a  promissory  note  made  payable  to  the  testator.  ^ 

Note  —  Action  on  —  Plea  — Verification. — A  promissory  note  signed  by 
several  parties  assuming  to  represent  a  printing  company  wlU,  when 
presented  as  proof,  entitle  the  party  to  a  judgment;  unless  a  plea, 
verified  by  affidavit,  puts  in  issue  the  authority  of  the  parties  making 
the  note  to  bind  the  other  members  of  the  company. 

This  cause  was  heard  before  J.  G.  "Wilson,  judge,  at  the 
March  term,  1854,  of  the  McHenry  circuit  court. 

The  opinion  of  the  court  furnishes  a  statement  of  the 
case. 

C.  McCluke,  for  appellant.  Glover  and  Cook,  for  a-p-^ 
pellee. 

Cited:  16  111,  170;  18  111.  125,  180;  15  Bradw.  25. 

1  Compare  Walker  v.  Craig,  18  111.  116,  note. 
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Treat,  C.  J.  This  was  an  action  of  assumpsit  brought  by 
Newell  against  Petrie  and  twenty-five  other  persons, 
[*334]  sixteen  of  *whom  were  served  with  process.  The 
plaintiff  recovered  a  judgment  therein,  which  was 
reversed  in  this  court.  See  Petrie  v.  Newell,  13  Illinois,  667. 
On  the  remanding  of  the  cause  to  the  circuit  court,  the 
plaintiff  filed  an  amended  declaration.  The  first  count 
alleged  in  substance  that,  on  the  15  th  of  Januar-y,  1847,  the 
defendants,  together  with  Hutchins  and  Coombs,  since  de- 
ceased, by  the  name  and  style  of  the  "  McHenry  County 
Printing  Company,  J.  D wight,  Treasurer,"  made  their  cer- 
tain promissory  note,  whereby  they  promised  to  pay  one 
day  after  date  to  James  Hutchins,  or  order,  the  sum  of 
$102.33,  with  interest,  for  value  received;  that  the  payee 
afterwards  departed  this  life,  and  that  Henry  Petrie  and 
Emily  H.  Hutchins,  the  executor  and  executrix  of  his  estate, 
assigned  the  note  to  the  plaintiff.  The  second  count  alleged 
in  substance  that  the  defendants,  and  Hutchins  and  Coombs, 
since  deceased,  made  their  promissory  note,  by  the  name 
and  style  and  in  the  words  and  figures  following :  "  Wood- 
stock, January  15,  1847.  One  day  after  date,  for  value 
received,  the  McHenry  County  Printing  Company  promise 
to  pay  to  James  Hutchins,  or  order,  one  hundred  and  two 
and  y3_j_  dollars,  with  interest.  J.  D wight,  Treasurer." 
"Whereby  the  defendants  promised  to  pay  said  Hutchins  the 
sum  of  money  in  said  note  specified,  according  to  the  tenor 
and  effect  thereof;  that  the  payee  afterwards  died,  and 
Emily  H.  Hutchins,  his  executrix,  assigned  the  note  to  the 
plaintiff.  The  third  count  alleged  in  substance  that  on  the 
1st  of  June,  1846,  the  defendants,  with  Hutchins  and  Coombs, 
since  deceased,  by  the  name  and  style  of  "  For  the  McHenry 
County  Printing  Company,  James  Hutchins,  Henry  Petrie, 
S.  C.  Brown,  Finance  Committee,"  made  their  promissory 
note  of  that  date,  whereby  they  promised  by  that  name  and 
style  to  pay  to  James  Hutchins,  or  order,  $111.52,  on  de- 
mand, and  interest  annually,  for  value  received ;  that  the 
payee  afterwards  died,  and  Petrie  and  Hutchins,  the  execu- 
tor and  executrix  of  his  estate,  assigned  the  note  to  the 
plaintiff.  The  fourth  count  alleged  in  substance  that  the 
defendants,  and  Hutchins  and  Coombs,  since  deceased,  made 
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their  promissory  note  b}^  the  name  and  style  and   in  the 
words  and  figures  following: 

"  Woodstock,  1st  June,  1846. 

"  For  value  received  of  James  Hutchins,  we  promise  to 
pay  him,  or  order,  one  hundred  and  eleven  -^^  dollars,  on 
demand,  and  interest  annually.  For  the  McHenry  County 
Printing  Company.  "  James  Hutchins, 

"Henry  Peteie, 
"S.C.  Brown, 

"  Finance  Committee." 

*Whereby  the  defendants  promised  to  pay  said  [*335] 
Hutchins  the  sum  of  money  in  said  note  specified, 
according  to  the  tenor  and  effect  thereof ;  that  the  payee 
afterwards  died,  and  Emily  H.   Hutchins,  the  executrix  of 
his  estate,  assigned  the  note  to  the  plaintiff. 

Two  pleas  were  filed  on  behalf  of  the  defendants  gener- 
ally. The  first  was  non  assumpsit;  the  second  was  to  the 
fourth  count,  and  it  averred  in  substance  that  Henry  Petrie 
was  a  joint  executor  with  Emily  H.  Hutchins  of  the  estate 
of  James  Hutchins,  at  the  time  of  the  assignment  of  the 
note  to  the  plaintiff.  A  demurrer  was  sustained  to  this 
plea. 

On  the  trial,  the  plaintiff  read  in  evidence  two  promis- 
sory notes,  corresponding  precisely  with  those  copied  into 
the  second  and  fourth  counts  of  the  declaration ;  and  which 
were  assigned  to  the  plaintiff  by  Henry  Petrie  and  Emily 
H.  Hutchins,  as  executor  and  executrix  of  James  Hutchins. 
He  also  introduced  the  last  will  of  James  Hutc'hins,  and  the 
letters  testamentary  of  Petrie  and  Hutchins,  as  executor 
and  executrix  of  his  estate.  On  this  evidence,  the  court 
rendered  judgment  against  the  defendants  who  were  served 
with  process,  for  the  amount  of  the  notes  and  interest. 

1.  The  second  plea  raises  the  question  whether  one  of 
two  executors  can  assign  a  promissory  note  given  to  the 
testator,  so  as  to  vest  the  legal  interest  in  the  assignee. 
This  question  must  be  answered  in  the  affirmative.  It  is 
well  settled  by  authority  that  one  of  two  or  more  executors 
possesses  the  power  of  disposing  of  the  personal  assets  of 
the  testator  as  fully  as  when  all  join  in  the  act  of  transfer. 
They  have  a  joint  and  entire  authority  over  the  personal 
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estate,  and  the  hona  fide  acts  of  one  in  respect  to  that  estate 
are  binding  upon  the  whole.  They  constitute  in  law  but 
one  person  representing  the  testator,  and  the  act  of  one  is 
deemed  to  be  the  act  of  all.  Thus,  a  term  of  years  passes 
by  the  assignment  of  one  of  several  executors.  A  release 
of  a  debt  by  one  binds  all.  A  sale  of  a  chattel  by  one 
transfers  the  title  to  the  purchaser.  And  one  executor  may 
assign  a  promissory  note  made  payable  to  the  testator. 
The  act  of  one  is  regarded  as  the  act  of  all.  Bacon's  Ab., 
Executors  and  Administrators,  D ;  Williams  on  Executors, 
683 ;  Wheeler  v.  Wheeler^  9  Cowen,  34 ;  3fu7'ray  v.  Blatch- 
ford,  1  Wend.  583;  Bogert  v.  Rertell,  4  Hill,  492. 

2.  Was  the  plaintiff  entitled  to  judgment  on  the  evi- 
dence ?  The  principles  of  the  common  law  would  require 
him  to  prove  that  the  defendants  composed  the  printing 

company,  and  that  the  persons  executing  the  notes 
[*336]  had  authority  to  bind  them  in  *the  capacity  assumed. 

But  our  statute  has  changed  the  law  in  this  respect. 
It  provides  that,  "In  actions  upon  contracts,  express  or 
implied,  against  two  or  more  defendants,  alleged  to  have 
been  made  or  executed  by  such  defendants,  as  partners  or 
joint  obligors  or  payers,  proof  of  the  joint  liability  or 
partnership  of  the  defendants,  or  their  Christian  or  sur- 
names, shall  not,  in  the  first  instance,  be  required  to  entitle 
the  plaintiff  to  judgment,  unless  such  proof  shall  be  ren- 
dered necessary  by  pleading  in  abatement,  or  the  filing  of 
pleas  denying  the  execution  of  such  writing,  verified  by 
affidavit,  as  required  by  law."  E.  S,  ch.  40,  §  8.  This  pro- 
vision was  clearly  applicable  to  the  case,  and  dispensed  with 
the  necessity  of  the  proof  indicated.  The  declaration  was 
against  the  defendants  as  the  joint  payers  of  two  promissory 
notes.  It  alleged  that,  by  a  particular  name  and  style,  they 
promised  to  pay  certain  sums  of  money.  These  allegations 
brought  the  case  within  the  operation  of  the  statute,  and  re- 
lieved the  plaintiff  from  the  production  of  any  other  proof 
than  the  instruments  described  in  the  declaration.  In  order 
to  compel  him  to  show,  in  addition,  that  the  defendants  were 
members  of  the  printing  company,  and  bound  by  the  acts 
of  those  executing  the  notes,  the  defendants  should  have 
)ut  these  questions  in  issue  by  plea  verified  by  affidavit,  in 
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the  mode  pointed  out  in  §  14,  ch.  83,  R.  S.  Failing  to  pur- 
sue that  course,  they  admitted  the  genuineness  of  the  notes, 
and  their  liability  as  the  makers  thereof.  The  cases  of 
Stevenson  v.  Farnsworth^  2  Gilm.  Y15,  and  Warren  v. 
Chamlers,  12  111.  124,  render  any  further  discussion  of  the 
question  unnecessary. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  Ottawa  Northern  Plank   Road   Company  v.  James 

B.  Murray. 

Appeal  from  La  Salle. 

Loan  to  corporation  —  Mortgage  —  Want  of  authority  in  party  mak- 
ing loan —  No  defense,  ichen. —  Where  a  corporate  company  receives 
money  and  gives  a  mortgage  to  secure  its  repayment,  the  company 
can  not  avoid  liability  by  questioning  the  authority  of  the  persons 
making  the  loan. 

Same  —  Condition  that  on  default  in  interest  payment,  principal  to 
fall  due. — Where  the  condition  of  a  bond  and  mortgage  is  that,  on 
failure  to  pay  an  instalment  of  interest  when  due,  the  prin- 
cipal should  immediately  become  payable,  *a  neglect  to  pay  an  [*337] 
instalment  of  interest  when  it  becomes  due  works  a  forfeiture 
of  the  mortgage.! 

The  decree  in  this  case  was  entered  by  Leland,  judge,  at 
the  February  special  term  of  the  La  Salle  circuit  court. 

Glover  &  Cook,  for  appellants.  Hollister  and  Cavarly, 
for  appellee. 

Treat,  C.  J.  The  Ottawa  ISTorthern  Plank  Eoad  Com- 
])any  was  formed  under  the  provisions  of  "  An  act  for  the 
construction  of  plank  roads  by  a  general  law,"  approved  on 
the  12th  of  February,  1849.  The  company  was  authorized 
by  a  special  act,  passed  on  the  15th  of  June,  1852,  "to  bor- 
row money  for  the  purpose  of  constructing  and  operating 
said  road ;  and  to  that  end  said  company  is  hereby  author- 
ized to  mortgage  said  road,  or  any  part  thereof,  and  its 

■      ■ •  ■ — —      '         — ' — 

Cited:  16  111.  403;  80  111.  366;  104  111.  467;  111  111.  456. 

'See  Jones  V.  Ramsey,  3  Bradw.  303:  Humphreys  v.  Morton,  100  I  '. 
593;  Harper  v.  Ely,  56  111.  179;  Rains  v.  Mann,  68  111.  264 
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revenues,  by  a  deed  of  mortgage,  executed  by  its  president 
by  order  of  its  board  of  directors." 

On  the  1st  of  July,  1852,  a  bond  was  executed  in  the 
name  of  the  company  to  Murray,  in  the  penalty  of  $10,000, 
which  recited  a  loan  of  $5,000  by  Murray  to  the  company 
for  the  term  of  three  years,  with  interest  at  the  rate  of  ten 
per  centum  per  annum,  payable  semi-annually  on  the  1st 
days  of  January  and  July,  at  the  Bank  of  the  State  of  ^N'ew 
York,  in  the  city  of  New  York ;  and  was  conditioned  for 
the  payment  of  the  sum  so  loaned  and  the  interest  thereon ; 
and  it  contained  a  provision  that,  on  the  failure  to  pay  an 
instalment  of  interest  when  due,  the  principal  should  imme- 
diately become  payable.  This  instrument  was  executed  by 
Hickling,  as  president  and  director  of  the  company,  and  by 
Leland,  Korris,  Hosford  and  True  as  directors,  under  their 
hands  and  seals.  At  the  same  time  the  company  executed 
a  mortgage  of  the  road  and  its  appendages  to  Murray.  It 
recited  the  bond  at  large,  and  was  conditioned  for  the  pay- 
ment of  the  loan  therein  specified.  The  mortgage  was  ex- 
ecuted in  the  name  of  the  company  by  its  president,  and  it 
stated  that  this  was  done  by  the  order  'of  the  board  of 
directors.  It  was  also  regularly  acknowledged  and  re- 
corded. 

On  the  2d  of  March,  1853,  Murray  exhibited  a  bill  in 
chancery  against  the  company  praying  for  a  foreclosure  of 
the  mortgage.  The  bill  set  forth  the  foregoing  state  of 
facts,  and  alleged  a  failure  of  the  company  to  pay  the 
instalment  of  interest  falling  due  on  the  1st  of  Jan- 
[*338]  uary,  1853,  whereby  the  "''sum  loaned  had  become 
due  and  payable.  The  bond  and  mortgage  were 
referred  to  as  exhibits. 

The  company  answered:  "That  they  admit  tlie  company 
was  organized  as  stated  in  the  bill,  and  they  admit  that  a 
mortgage  was  executed  as  in  the  bill  stated,  by  the  persons 
named  in  the  biU,  for  money  borrowed  for  the  use  of  the 
com])any  by  the  persons  executing  the  mortgage.  They 
deny  that  the  persons  named  in  the  bill  as  having  borrowed 
the  money  or  executed  the  mortgage  were  directors  of  the 
company,  or  authorized  to  bind  the  company  by  mortgage. 
They  say  that  inasmuch  as  the  mone\''  was  borrowed  for  the 
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use  of  the  company,  that  on  the  18th  of  January,  1853,  they 
paid  to  the  complainant  the  sum  of  $251.38,  which  sum  was 
then  and  there  accepted  and  received  by  him  in  full  satis- 
faction and  discharge  of  the  sum  of  $250  due  by  the  terms 
of  the  mortgage  on  the  1st  day  of  January,  1853,  and  as 
and  for  the  payment  of  said  instalment  of  interest."  A 
replication  was  filed. 

The  company  took  the  deposition  of  a  witness,  who  testi- 
fied that  on  the  18th  of  January,  1853,  in  the  city  of  New 
York,  and  on  behalf  of  the  company,  he  tendered  the  com- 
plainant $251.38,  on  account  of  the  interest  due  on  the  loan 
on  the  1st  of  that  month,  which  sum  the  complainant  de- 
clined to  receive. 

On  the  hearing  the  court  decreed  a  foreclosure  of  the 
mortgage.  It  is  recited  in  the  decree  that  the  cause  was 
heard  upon  bill,  answer,  exhibits  and  evidence.  The  bond 
and  mortgage  appear  in  the  record.  The  company  prose- 
cuted an  appeal. 

It  is  apparent  from  the  record  that  the  bond  and  mort- 
gage were  in  evidence  on  the  hearing  of  the  case.  They 
were  made  exhibits  by  the  bill  and  they  are  copied  into  the 
record.  The  decree  states  that  the  cause  was  heard  upon 
exhibits,  and  as  there  were  no  other  exhibits  in  the  case,  it 
manifestly  has  reference  to  these  instruments. 

The  complainant  proved  his  case  by  the  production  of  the 
bond  and  mortgage.  The  bond,  though  not  executed  in  the 
corporate  name,  shows  on  its  face  that  the  loan  was  in  fact 
made  on  account  of  the  company.  Besides,  the  ans^ver 
admits  that  the  money  was  borrowed  for  the  benefit  of  the 
company.  The  mortgage  was  executed  by  the  company  in 
the  mode  prescribed  by  its  charter  for  the  express  purpose 
of  securing  the  payment  of  the  loan  thus  made.  After  re- 
ceiving the  money  and  giving  the  mortgage  to  secure  its 
repayment,  the  company  can  not  avoid  liability  by  question- 
ing the  authority  of  the  persons  making  the  loan. 
The  company  is  certainly  bound  by  the  *mortgage,  [*339J 
however  it  may  be  as  respects  the  bond.  Even  if  the 
persons  signing  the  bond  are  personally  responsible  thereon 
to  the  complainant,  the  company  is,  notwithstanding,  liable 
to  him  by  force  of  the  mortgage. 
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By  the  terms  of  the  mortgage  the  principal  was  to  be- 
come due  on  the  failure  of  the  company  to  pay  the  interest 
promptly.  It  failed  to  pay  the  first  instalment  of  interest 
when  it  fell  due,  and  the  mortgage  was  thereby  forfeited. 
The  proof  introduced  by  the  company  did  not  sustain  the 
allegation  of  the  answer,  that  the  complainant  waived  the 
forfeiture  by  afterwards  accepting  the  interest.  He  refused 
to  receive  the  money  tendered,  and  thereby  insisted  upon 
the  forfeiture. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


Smith  Fkye  v.  Frederick  Menkins. 
Appeal  Jrom  Peoria. 

Action  on  note  — Plea  to  he  verified,  when. —  A  party  is  not  permitted 
on  trial  to  deny  the  execution  or  assignment  of  the  instrument  sued 
on,  unless  the  plea  denying  it  is  verified  by  affidavit. 

Where  a  declaration  averred  that  a  note  was  given  to  Elnathan  Platter 
by  the  name  and  description  of  L.  Nathan  Platter,  the  plaintiff  has 
only  to  produce  the  note  on  trial  in  support  of  his  claim,  unless  tlie 
execution  of  the  note  is  denied  by  plea  verified  by  affidavit. 

This  cause  was  tried  before  Peters,  judge,  at  March  term, 
1854,  of  the  Peoria  circuit  court. 

This  was  an  action  of  assuinpsit  on  a  promissory  note, 
which  is  as  follows : 

"Peoria,  October  T,  1851. 

On  or  before  the  first  day  of  March  next,  I  promise  to 
pay  L.  Kathan  Platter,  or  order,  the  sum  of  two  hundred 
and  sixty  dollars  for  value  rec'd.  Smith  Frye." 

Which  was  indorsed  as  follows: 

"  For  value  received,  I  assign  the  within  note  to  Frederick 
Menkins.  Elnathan  Platter." 

The  declaration  alleges  that  Frye  made  the  note  payable 
to  "  Elnathan   Platter "  by  the  name  and   style  of   "  L. 

Nathan  Platter." 
[*34:0]       *The  note  was  offered  in  evidence.     It  was  ob- 
jected to  because  there  was  no  evidence  to  show 

Cited:  16  lU.  170;  72  El.  343;  15  Bradw.  25. 
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that  it  was  made  payable  to  "  Elnathan  Platter "  by  the 
name  of  "  L.  Nathan  Platter,"  or  that  the  same  was  in- 
dorsed to  plaintiff  by  the  payee  thereof,  or  that  "  L.  Nathan 
Platter  "  and  "  Elnathan  Platter  "  were  one  and  the  same 
person. 

No  evidence  except  the  note  and  indorsement  was  offered. 

The  court  admitted  the  evidence,  and  rendered  judgment 
on  the  note. 

This  is  the  error  complained  of.  . 

N.  H.  PuEPLE,  for  appellant.  Manning  and  Meeeiman, 
for  appellee. 

Treat,  C.  J.  This  was  an  action  of  assumpsit  brought 
by  Menkins  against  Frye.  The  declaration  alleged  that 
the  defendant  made  his  promissory  note,  bearing  date  the 
Tth  of  October,  1851,  whereby  he  promised  to  pay  Elnathan 
Platter,  by  the  name  and  description  of  L.  Nathan  Platter, 
or  order,  for  value  received,  the  sum  of  $260  on  or  before 
the  1st  day  of  March,  1852;  and  that  Elnathan  Platter 
afterwards  assigned  the  same  to  the  plaintiff.  The  pleas 
were  non  assiimpsit  and  payment. 

On  the  trial  the  plaintiff  offered  in  evidence  a  note  and 
indorsement  thereon  in  these  words : 

"  Peoeia,  October  Y,  1851. 

"  On  or  before  the  first  day  of  March  next,  I  promise  to 
pay  L.  Nathan  Platter,  or  order,  the  sum  of  two  hundred 
and  sixty  dollars,  for  value  received.  Smith  Fete. 

"  For  value  received,  I  assign  the  within  note  to  Frederick 
Menkins.  Elnathan  Plattee." 

The  defendant  objected  to  the  introduction  of  the  instru- 
ment, because  there  was  no  evidence  offered  to  show  that  it 
was  made  payable  to  Elnathan  Platter  by  the  description 
of  L.  Nathan  Platter ;  or  that  it  was  indorsed  to  the  plaint- 
iff by  the  payee ;  or  that  L.  Nathan  Platter  and  Elnathan 
Platter  were  one  and  the  same  person.  The  court  over- 
ruled the  objection,  and  rendered  judgment  in  favor  of  the 
plaintiff. 

The  note  offered  in  evidence  was  accurately  described  in 
the  declaration,  and  there  was  strictly  no  question  of  vari- 
ance in  the  case.     It  is,  however,  insisted  that  the  plaintiff 

393 


34:1  Ketchum  v.  Stolp.  [June, 

was.  bound  to  show  by  extraneous  evidence  that  the  prom- 
ise was  made  to  Elnathan  Platter ;  in  other  words, 
[*341]  that  Elnathan  Platter  and  *L.  Nathan  Platter  were 
one  and  the  same  person.  It  may  be  that  such  proof 
would  be  necessary  at  common  law.  But  our  statute  re- 
moves all  difficulty  in  the  case.  It  provides  that  a  defendant 
shall  not  be  permitted  to  deny  on  trial  the  execution  or  as- 
signment of  the  instrument  upon  which  the  suit  is  brought, 
unless  the  denial  is  interposed  by  plea  verified  by  affidavit. 
If  no  such  defense  is  made,  the  execution  or  assignment  of 
the  instrument  is  admitted,  and  the  plaintiff  has  only  to 
produce  it  on  the  trial  to  entitle  him  to  judgment.  In 
this  case  the  declaration  averred  that  the  defendant  made 
his  promissory  note,  and  thereby  promised  to  pay  a  certain 
sum  of  money  to  Elnathan  Platter  by  the  name  and  descrip- 
tion of  L.  ]N"athan  Platter.  The  defendant  thus  had  specific 
notice  of  the  instrument  on  which  the  action  was  brought, 
and,  if  he  intended  to  insist  on  the  trial  that  the  promise 
was  not  in  fact  made  to  Elnathan  Platter,  he  should  have 
put  the  question  in  issue  in  the  way  prescribed  by  the 
statute.  As  he  did  not  pursue  that  course  he  must  be  held 
to  have  made  the  promise  as  alleged  in  the  declaration. 
The  plaintiff  was  entitled  to  judgment  on  the  evidence. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Jesse  B.  Ketchum  v.  James  B.  Stolp. 
Ajypeal  from  Kane. 

Partition  fence  —  HeigJit. —  Upon  proceedings  before  two  justices  it 
was  ordered  that  A.  should  make  a  partition  fence  between  himself 
and  B. ,  for  which  B.  should  pay ;  the  order  did  not  fix  the  height  of 
the  fence.  Upon  a  suit  to  recover  the  value  of  the  fence,  it  was  held 
that  the  fence  need  not  be  four  feet  and  six  inches  high,  although  the 
legal  voters  of  the  town  had  decided  that  all  fences  should  be  that 
high.  It  was  also  held  that  A.  might  recover  if  the  fence  was  suffi- 
cient for  the  purpose  for  which  it  was  designed. 

This  was  a  proceeding  commenced  before  a  justice  of  the 
peace  of  Du  Page  county,  and  taken  by  appeal  to  the  circuit 
court  of  that  county,  and  by  change  of  venue  to  Kane  county. 
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The  complaint  before  the  justice  stated  that  the  fence 
viewers  of  the  town  of  ISTaperville  had  decided  that  the 
north  half  of  the  fence  between  lands  of  Ketchum 
and  Stolp  should  be  made  *and  kept  in  repair  at  the  [*342] 
cost  of  Ketchum,  that  Ketchum  refused,  etc.,  and 
that  Stolp  made  the  fence,  etc.  A  judgment  was  rendered 
in  favor  of  Stolp  for  the  cost  of  the  fence,  and  Ketchum  ap- 
pealed. A  judgment  was  rendered  for  Stolp  in  the  circuit 
court  of  Kane,  Morris,  judge,  presiding,  at  May  term,  1854. 

R.  G.  MoNTONr,  for  appellant.  J.  F.  Farnsworth,  for  ap- 
pellee. 

Caton,  J.  Upon  a  proper  proceeding  under  the  statute, 
the  fence  viewers  decided  and  ordered  that  Ketchum  should 
make  a  certain  portion  of  a  partition  fence  between  himself 
and  Stolp.  This  he  neglected  to  do  for  twenty  days  after 
notice  was  given  as  required  by  law,  whereupon  Stolp  insti. 
tuted  proceedings  as  the  statute  requires,  before  two  justices 
of  the  peace,  who,  after  hearing  the  case,  ordered  and  ad- 
judged that  Stolp  should  make  the  fence,  but  without  speci. 
fying  how  high  it  should  be,  and  that  Ketchum  should  pay 
him  for  making  the  same.  Stolp  made  the  fence  of  posts 
and  boards,  using  some  of  the  old  posts  as  they  stood,  and 
in  some  instances  nailing  the  boards  to  locust  trees  instead 
of  posts.  Ketchum  refused  to  pay  Stolp  for  making  the 
fence,  and  this  suit  was  instituted  for  the  purpose  of  recov- 
ering the  amount.  Upon  the  trial  Ketchum  offered  to  prove 
that  the  legal  voters  of  the  town  had,  at  a  town  meeting, 
passed  a  resolution  or  by-law  that  all  fences  in  that  town 
should  be  four  and  one-half  feet  high,  for  the  purpose  of 
showing  and  insisting  that  Stolp  had  not  made  a  lawful 
fence,  according  to  such  resolution,  and  for  that  reason  was 
not  entitled  to  recover  anything  for  the  fence  which  he  had 
made.  The  testimony  shows  that  the  fence,  although  not 
four  and  one-half  feet  high,  was  still  a  good  fence,  and  suf- 
ficient to  turn  orderly  cattle.  And  the  material  question 
presented  is,  whether  Stolp  was  bound  to  make  the  fence  in 
conformity  to  the  resolution  of  the  town  meeting  before  he 
could  recover  even  the  value  of  the  fence  which  he  did 
make?    This  is  not  one  of  those  cases  where  the  technical 
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legal  suflBciency  of  the  fence  becomes  important  or  neces- 
sary. The  order  of  the  justices  did  not  specify  the  height 
of  the  fence  to  be  made,  admitting-  their  right  to  have  done 
so.  He  was  simply  ordered  to  make  the  fence,  and  Ketchum 
was  bound  only  to  pay  the  value  of  the  fence  which  he  did 
make,  and  if  he  made  practically  a  good  fence,  and  one 
which  would  answer  the  purpose  for  which  it  was  designed. 

Ketchum  ought  not  to  complain  that  it  was  made  at 
P34:3]  a  less  cost  -Ho  him  than  might  have  been  incurred 

for  that  purpose,  especially  so  long  as  it  is  not  pre- 
tended that  the  fence  is  not  worth  as  much,  in  proportion 
to  its  cost,  as  one  four  and  one-half  feet  high  would  have 
been.  It  was  Ketchum's  duty  to  have  made  the  fence  liim- 
self,  but  he  neglected  that  duty,  and  this  comjoelled  his 
neighbor  to  make  the  advance,  and  incur  the  trouble  of 
building  it  for  him,  and  he  should  not  be  allowed  to  •  com- 
plain that  it  had  been  done  for  him  too  economically,  so 
long  as  a  good  fence  has  been  made,  and  one  that  answers 
the  purpose.  Had  Stolp  made  the  fence  four  feet  six  inches 
high,  we  should  then  most  likely  have  heard  Ketchum  com- 
plaining that  an  unnecessary  expense  had  been  incurred  in 
making  it  too  high.  We  have  little  reason  to  believe  that 
he  would  have  been  better  satisfied  then  than  now.  Sup- 
pose a  similar  order  made  to  repair  a  division  fence,  would 
it  be  insisted  that,  in  making  the  repairs,  the  fence  should 
have  been  four  feet  and  a  half  high,  or  nothing  shall  be 
paid  for  the  repairs?  Indeed,  it  is  objected  here  in  the 
argument  that  the  order  of  the  justices  was  not  complied 
with  by  making  the  fence,  because  some  of  the  old  posts 
were  used  where  they  stood,  and  that  hence  he  repaired  the 
old  fence  instead  of  building  a  new  one.  All  these  objec- 
tions are  quite  too  technical  for  the  administration  of  a 
neighborhood  law  like  this,  which  was  designed  for  the  pur- 
pose of  reasonable  and  practical  justice,  and  to  compel  one 
neighbor  to  do  justice  to  another.  We  think  the  judgment 
was  right,  and  it  must  be  affirmed. 

Judgment  affirmed. 
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John  Feink  et  al.  v.  John  Bolton. 
Appeal  from  Du  Page. 
As  between  tlie  parties,  a  receipt  is  always  subject  to  explanation. 

This  was  a  proceeding  to  set  aside  a  fee  bill  and  execution 
issued  by  Bolton  against  Frink  &  Co.  Bolton  had  a  judg- 
ment against  Frink  &  Co.,  which  was  pending  by  appeal 
in  the  supreme  court ;  while  so  pending,  a  settlement  was 
made,  and  a  draft  as  follows  was  given  and  paid : 
*"  $650.  [*344] 

"  Pay  to  J.  ]Sr.  Arnold  or  order,  six  hundred  and 
fifty  dollars,  being  in  full  for  judgment  of  Bolton  n.  Frink 
and  Walker.  Henet  Feink. 

"  To  John  Frink  &  Co.,  Chicago. 

"  Ottawa,  July  6,  1853." 

On  which  was  indorsed : 

"  July  9,  1853.     Eeceived  of  W.  Yernon  for  J.  Frink. 

"  J.  K  Aenold." 

It  was  insisted  by  Frink  &  Co.  that  the  above  amount 
covered  all  costs.  Bolton  denied  this  assumption.  Hen- 
DEESON,  judge,  at  April  term,  1854,  dismissed  the  order  to 
stay  execution,  and  Frink  and  "Walker  appealed. 

JuDD  &  Feink,  for  appellants.  J.  F.  Faenswoeth,  for 
appellee. 

Tee  AT,  C.  J.  Prima  facie,  the  order  and  receipt  showed 
a  satisfaction  of  the  entire  judgment.  But  the  transaction 
was  subject  to  explanation.  It  was  competent  to  show  the 
character  and  extent  of  the  settlement.  As  between  the 
parties,  a  receipt  may  always  be  explained.  The  attorney  of 
the  plaintifif  testifies  that  the  settlement  o\\\j  related  to  the 
damages  recovered,  and  that  it  did  not  extend  to  the  costs 
of  the  case.  As  this  statement  is  not  contradicted  by  the 
other  witnesses,  it  must  be  considered  as  true.  The  pay- 
ment of  the  order,  therefore,  only  amounted  to  a  discharge 
of  the  damages,  leaving  the  judgment  for  costs  in  full  force. 
The  court  properly  refused  to  quash  the  execution  issued 
for  the  collection  of  the  costs. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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[*345]  *  William  H.  Adams  et  al.  v.  James  D.  Johnson. 
Appeal  from  Cook  County  Court  of  Common  Pleas. 

No  particular  form  of  words  is  necessary  to  establish  a  contract  of  war- 
ranty, but  it  must  appear  that  the  party  binds  himself  to  make  good 
the  quality  of  the  ai-ticle  sold,  and  that  this  made  a  part  of  the  con- 
sideration. 1 

This  cause  was  heard  before  J.  M.  Wilson,  judge,  at  Feb- 
ruary term,  1854,  of  Cook  county  court  of  common  pleas. 

Yerdict  and  judgment  for  plaintiff.  Defendant  appealed. 
The  facts  of  the  case  sufficiently  appear  in  the  opinion  of 
the  court. 

H.  Frink  and  T,  Hetne,  for  appellants.  J.  IS..  Arnold 
and  Waughoss,  for  appellee. 

Caton,  J,  The  note  upon  which  this  suit  was  brought 
was  given  for  one  of  Wood's  patent  shingle  machines,  and 
the  assignment  of  the  right  to  make,  use  and  vend  the  ma- 
chines within  certain  districts.  Two  grounds  of  defense 
were  rehed  upon  at  the  trial.  First,  a  warranty,  and  that 
the  machine  did  not  answer  the  warranty;  and  second, 
fraudulent  representations  made  by  the  vendor  at  the  time 
of  the  sale  of  the  machine  and  transfer  of  the  right.  We 
have  carefully  examined  the  instructions,  and  in  them  lind 
no  error.  The  case  seems  to  have  been  fairly  put  to  the 
jury,  who  found  the  issues  joined  for  the  plaintiff  below, 
and  we  have  now  to  determine  whether  the  court  erred  in 
refusing  to  set  aside  that  verdict.  We  are  of  opinion  that 
the  evidence  not  only  justified  but  that  it  required  the  ver- 
dict which  was  rendered.     First,  as  to  the  warranty.     The 

Cited:  45  111.  498;  61  111.  267;  78  111.  71 ;  85  111.  268. 

1 "  An  affirmation  of  quality  by  the  seller  at  the  time  of  sale,  intended  as 
an  assurance  of  fact  and  relied  on  by  the  buyer,  constitutes  a  warranty." 
Benjamin  on  Sales,  812,  n.  6,  Corbin's  ed. ,  citing,  among  other  cases, 
Crenshaw  v.  Slye,  52  Md.  140;  Mason  v.  Chappell,  15  Gratt.  572;  Ran- 
dall V.  Thornton,  43  Me.  226;  Stroud  v.  Pierce,  6  Allen,  413;  Eeid  v. 
Hastings,  61  111.  266 ;  Marsh  v.  Webber,  13  Minn.  109 ;  Robinson  v.  Har- 
vey, 82  111.  58:  Smith  v.  Richards,  13  Pet.  26;  Thome  v.  McVeagh,  75 
111.  51 ;  Driesbach  v.  Lewisburg  Bridge  Co.  81  Pa.  St.  177. 
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evidence  relied  upon  to  prove  the  warranty  is  a  statement 
of  the  plaintiff  below  in  his  answer  to  a  bill  of  discovery  in 
which  he  says,  "  That  this  defendant  may  have  represented 
that  the  said  machine  would  manufacture  shingles  without 
checking  or  splitting  them,  or  words  to  that  effect ;  do  not 
remember  the  words  used."  This  we  do  not  think  was  evi- 
dence of  a  warranty  of  the  quality  of  this  machine  or  the 
invention.  "While  no  particular  form  of  words  is  re- 
quired to  make  a  warranty,  nor  is  it  ^necessary  that  [*346] 
the  word  warrant  should  be  used  to  form  such  a 
contract,  still  it  is  necessary  that  such  expressions  should  be 
used  as  show  the  intention  of  the  party  to  bind  himself  to 
make  good  the  quality  of  the  articles  as  described  or  repre- 
sented, and  not  a  mere  statement  or  expression  of  opinion 
as  to  the  quality  or  character  of  the  article  sold.  The  evi- 
dence should  show  not  only  that  the  purchase  was  of  the 
article  as  exhibited,  but  also  that  the  purchase  money  was 
paid  for  the  undertaking  of  the  seller  that  the  article  sold 
was  of  a  particular  quality.  In  order  to  constitute  a  war- 
rant}^, such  undertaking  must  enter  into  and  form  an  essen- 
tial element  in  the  consideration  of  the  bargain.  Should 
every  expression  of  opinion  upon  the  sale  of  an  article  be 
held  to  create  a  warranty,  proof  would  not  be  wanting  in 
almost  every  instance  of  the  sale  of  chattels  to  establish  a 
warranty ;  for  but  few  articles  are  sold  where  the  vendor 
does  not  praise  his  wares,  and  such  encomiums  are  gener- 
ally understood  by  purchasers  as  they  are  intended  by  the 
sellers.  Where  a  warranty  is  intended,  something  more 
than  this  is  done,  and  the  intention  of  the  parties  is  clearly 
manifest  to  that  effect. 

The  next  inquiry  is.  Did  Johnson  know  at  the  time  he 
made  this  statement  that  it  was  false,  and  was  the  purchaser 
deceived  thereby?  Judging  from  the  evidence  in  this 
record,  it  may  still  be  doubtful  whether  this  machine,  in 
skilful  hands,  will  not  make  shingles  without  checking  or 
splitting  them.  Those  who  experimented  with  this  machine, 
and  another  like  it,  did  not  succeed  in  making  shingles  with- 
out checkmg  or  splitting  them,  and  the  evidence  tends  to 
show  that  even  Johnson  himself  did  not  make  an  article 
which  was  perfect  after  it  was  dried ;  but  the  testimony  of 
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several  witnesses  who  have  been  extensively  engaged  in  the 
manufactory  of  these  machines,  and  who  made  the  one 
which  was  the  subject  of  this  sale,  tends  very  strongly  to 
show  that  these  machines,  when  properly  managed,  will  do 
good  work,  and  will  answer  the  description  given  by  John- 
son. At  any  rate,  there  is  enough  to  show  that  he  may 
have  believed,  in  good  faith,  that  the  machine  would  make 
shingles,  when  properly  managed,  of  the  quality  described. 
If  in  this  he  was  deceived,  still  that  did  not  make  him  guilty 
of  a  fraud.  We  think  the  jury  were  justified  in  the  verdict 
which  they  found. 

Some  other  questions  were  suggested  upon  the  argument 
in  reference  to  the  admissibihty  of  evidence,  but  not,  we 
think,  of  sufficient  importance  to  require  particular  notice. 

The  judgment  must  be  affirmed. 

Judgment  afirmed. 


[*347]       *Daniel  O'Keefb  v.  Ezra  B.  Kellogg. 

Appeal  from  Peoria, 

Verdict  —  ^?ifn/ nunc  pro  tunc. —  A  court  has  the  right  to  order  the 
whole  or  a  part  of  a  verdict  to  'be  entered  of  record,  nunc  pro  tunc, 
and  enter  a  judgment  upon  it,  during  the  term,  even  where  the  clerk 
has  omitted  that  duty  for  some  days. 

Cited:  Sale,  delivery,  34  Ul.  194;  54  III.  157;  66  111.  109;  88  HI.  129; 
89  111.  570. 

Sales — When  title  passes. —  Upon  a  sale  of  personal  property  the 
title  in  the  goods  does  not  pass : 

1.  Where  the  vendor  is  to  do  anything  to  put  the  goods  in  deliverable 
shape  under  the  contract. 

2.  Where  goods  are  still  to  be  weighed,  measvired  or  tested. 

3.  Where  goods  have  been  ^^ctually  delivered,  but  upon  a  condition 
which  is  not  performed. 

See  1  Benj.  on  Sales,  p.  359  (Corbin's  edition)  et  seq.  and  notes,  for  full 
discussion. 

Under  this  third  clause  it  is  to  be  noted  that,  as  to  third  parties  with- 
out notice,  the  property  may  be  held  to  have  passed,  although,  as  be- 
tween vendor  and  vendee,  it  might  still  be  in  the  vendor.  The  second 
of  the  above  rules  has  been  somewhat  criticised.    See  same  work,  p.  390. 

As  to  the  law  in  this  state,  see  Frost  v.  Woodruff,  54  111.  155 ;  Hoff- 
man V.  Culver,  7  Bradw.  450 ;  Toledo,  etc.  Co.  v.  Chew,  67  111.  378,  and 
above  citations. 
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Replevin  —  Finding  of  jury. —  The  jury  may  find,  in  replevin,  that 
one  part  of  the  property  belonged  to  the  plaintiff,  and  another  part  to 
the  defendant. 

Personal  property — Adverse  possession  —  Owner  can  not  sell,  when. 
The  owner  of  personal  property  can  not  sell  his  right  or  title  in  it  to 
another,  while  such  property  is  in  the  actual  adverse  possession  of  a 
third  party  who  claims  it. 

Same  —  Sales — Title  passes,  when. —  In  the  sale  of  personal  property, 
where  anything  remains  to  be  done  to  complete  the  contract,  such  as 
ascertaining  quantity,  or  dehvering  possession,  the  title  does  not  pass 
tni  the  contract  is  thus  completed. 

Judgment  was  rendered  by  Peters,  judge,  at  November 
term,  1853,  of  the  Peoria  circuit  court,  in  favor  of  Kellogg, 
for  return  of  the  wheat  in  the  declaration  mentioned,  and 
his  costs,  and  in  favor  of  O'Keefe  for  one  cent  damages 
and  his  costs.     O'Keefe  prayed  this  appeal. 

N.  H.  PuKPLE,  for  appellant.  J.  Mannestg  and  Merkimajst, 
for  appellee. 

This  was  an  action  of  replevin  commenced  by  appellant 
against  the  appellee  for  six  hundred  bushels  of  Indian  corn, 
and  five  hundred  bushels  of  wheat. 

Declaration  contained  two  counts :  For  an  unlawful  tak- 
ing, and  for  an  unlawful  detention. 

Pleas,  not  guilty  of  unlawful  taking ;  not  guilty  of  un- 
lawful detention ;  property  in  defendant  Kellogg. 

On  the  trial  plaintiff  read  in  evidence  the  following 
agreements:  "The  terms  of  the  following  agreement  be- 
tween E.  B.  Kellogg  of  the  first  part,  and  George  Myers  of 
the  second  part,  are  as  follows,  to  wit :  Ezra  B.  Kellogg  has 
sold  his  span  of  horses  to  George  Myers  for  one  hundred 
and  sixty  dollars  ($160),  his  wheat  for  sixty-five  cents  per 
bushel,  his  corn  for  twenty-five  cents  per  bushel,  and  his 
oats  for  fifteen  cents  per  bushel.  From  the  afore-mentioned 
wheat  and  corn  the  party  of  the  second  part  reserved  fifty 
bushels  of  corn  and  fifty  bushels  of  wheat  for  his  family, 
and  is  to  allow  the  party  of  the  first  part  for  the  corn  and 
Avheat  what  he  himself  receives.  The  within  con- 
tract thus  *expressed  is  to  annul  what  is  said  in  their  [^31S] 
contract  of  February  21th,  concerning  the  partial 
purchase  of  wheat,  corn  and  oats. 
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"  All  the  payment  for  the  above-named  horses,  carriage, 
wagon,  harness  and  grain  (in  the  granary)  is  to  be  made  by 
the  1st  of  June,  1852,  and  the  undersigned  parties  do  mut- 
ually bind  themselves,  their  heirs  and  executors,  to  the  full 
and  faithful  discharge  of  the  above  contract,  under  the 
penalty  of  $1,000  for  the  non-fulfillment  thereof ;  no  part  of 
this  agreement  shall  be  changed  unless  by  the  mutual  con- 
sent of  both  the  respective  parties.  In  testimony  whereof, 
we  have  hereunto  set  our  hands  and  seals  this  2Tth  day  of 
February,  1852.  "E.  B.  Kellogg. 

"  Geokge  Mtees." 

Plaintiff  next  read  the  following  contract:  "Know  all 
men  by  these  presents,  that  I,  George  Myers,  of  "Woodford 
county,  have  this  day  sold  unto  Daniel  O'Keefe,  of  Peoria, 
Illinois,  all  my  wheat  in  my  barn,  on  the  premises  pur- 
chased by  me  of  E.  B.  Kellogg,  of  said  county  of  Wood- 
ford, supposed  to  be  about  five  hundred  bushels;  also  all  the 
corn  in  said  barn,  supposed  to  be  about  six  hundred  bushels, 
being  all  the  wheat  and  corn  on  said  premises,  except  fifty 
bushels  of  each  reserved  by  said  Kellogg  in  my  purchase  of 
him.  Said  wheat  and  corn  to  be  delivered  upon  the  prem- 
ises to  said  O'Keefe  or  his  order,  the  wheat  at  sixty  and 
corn  at  fifteen  cents  per  bushel.  The  amount  of  my  in- 
debtedness to  said  O'Keefe  of  $112,  and  John  B.  Warner 
$25,  Dobbins  &  Co.  $36,  Mr.  Bensel  $7,  Mr.  Mounts  $4, 
Purple  &  Sanger  $10,  assumed  by  said  O'Keefe,  to  be  de- 
ducted from  the  purchase  money  of  said  grain,  and  the 
balance  due  to  be  paid  on  the  delivery  of  the  said  corn  and 
wheat  at  the  price  aforesaid. 

"  May  10,  1852.  '    George  Myeks." 

Plaintiff  next  read  the  writ  of  replevin  and  return. 
Wheat  replevied,  three  hundred  and  seventy-one  and  one- 
half  bushels;  corn  replevied,  four  hundred  and  fourteen  and 
one-half  bushels. 

Plaintiff  then  called  James  McCoy,  who  testified  (the 
contract  with  Mj^ers  and  Kellogg  having  been  shown  him) 
that  he  had  seen  the  contract  before ;  that  Myers  purchased 
a  farm  of  Kellogg  and  took  possession  of  it,  and  the  barn 
where  the  corn  was,  and  used  out  of  the  corn  and  oats ;  had 
rented  out  the  farm;  Kellogg  reserved  the  house  till  1st  of 
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June,  1852;  Myers  boarded  with  Kellogg;  witness  lived 
there  also ;  oats  and  wheat,  and  four  hundred  and  seventy- 
five  bushels  of  corn,  in  granary ;  left  there  about  the  1st  of 
April ;  Kellogg  reserved  use  of  horses  for  Sabbath  days ; 
did  not  use  them  as  his  own ;  witness  and  his  brother,  at 
request  of  parties,  made  an  estimate  of  amount  of 
corn  and  oats ;  Myers  *was  to  take  them  at  our  esti-  [*349] 
mate ;  this  same  day  contract  was  made. 

Alexander  McCoy,  called  by  plaintiff,  stated  that  he  and 
nis  brother  estimated  the  corn  and  oats ;  put  up  the  corn 
and  most  of  the  oats;  Myers  was  to  take  them  at  their 
estimate ;  Myers  took  control  of  the  grain ;  some  grain  re- 
plevied ;  the  threshers  were  to  estimate  the  wheat ;  I  left 
with  James  McCoy ;  after  contract  Myers  claimed  the  grain 
as  his ;  Kellogg  used  horses  Sunday ;  Myers  hired  men  and 
fed  them;  never  saw  Kellogg  exercise  any  acts  of  owner- 
ship over  the  property  after  the  trade. 

Defendant  called  a  witness,  his  daughter,  who  remem- 
bered when  contract  was  made ;  Myers  then  resided  at  our 
house;  boarded  there;  left  about  March  or  April;  father 
nailed  up  the  granary  about  a  week  before  Myers  left; 
don't  remember  date ;  Myers  came  in  an  hour  or  two  after, 
very  angry ;  went  off  to  other  house  on  the  farm  occupied 
by  tenant ;  horses  still  on  farm ;  Myers  one  time  took  wheat 
away  when  father  was  from  home ;  when  he  came  back  he 
took  him  to  task  about  it ;  that  Myers  took  the  grain  off  on 
Sunday  when  my  father  was  away ;  he  allowed  he  had  no 
right  to  take  it  away,  and  promised  not  to  do  so  again ; 
father  had  heard  reports  that  Myers  had  been  selling  or 
trying  to  sell  the  property ;  Myers  said  he  had  no  intention 
of  selling  it ;  father  said  to  him,  there  is  a  definite  under- 
standing that  this  property  is  not  to  be  sold  (by  Myers)  till 
it  is  paid  for ;  and  Myers  said  it  was  so ;  this  not  more  than 
two  weeks  before  Myers  left ;  there  were  two  nearly  sim- 
ilar conversations  between  them ;  my  father  said  there  was 
a  distinct  understanding  and  agreement  that  none  of  the 
property  should  be  removed  till  they  were  paid  for,  and 
Myers  admitted  that  such  was  their  understanding  and 
agreement  between  them ;  can  not  recollect  the  day  of  any 
of  these  conversations;  think  it  might  have  been  in  May, 
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etc. ;  first  conversation  perhaps  tliree  weeks  before  M3"ers 
left;  other  a  week  after  the  first;  I  was  there  when  the 
grain  was  replevied;  father  kept  possession  of  property 
from  the  time  he  nailed  up  the  granary  till  it  was  replevied ; 
Myers  left  about  a  week  before  grain  was  replevied ;  was 
present  when  the  written  contract  was  made ;  know  of  no 
other  contract ;  father  said  to  Mj^ers,  it  is  our  contract  that 
you  shall  not  have  the  property  till  it  is  paid  for ;  Myers 
assented ;  hired  men  of  Myers  took  care  of  horses ;  fed  out 
of  the  grain ;  Myers  sold  the  horses ;  father  compromised 
with  purchaser  and  got  them  back. 

Several  instructions  were  given  at  defendant's  request. 
Those  objected  to  are  the  following: 

1.  If  the  facts  so  warrant  it,  the  jury  can  find 
[*350]  property  in  the  *wheat  in  the  defendant  in  this  suit, 
and  property  in  the  corn  in  the  plaintiff. 

3.  If  the  jury  believe,  from  the  evidence,  that  at  the  time 
of  the  execution  of  the  bill  of  sale  by  Myers  to  O'Keefe, 
Kellogg  was  in  possession  of  the  property  in  controversy, 
claiming  title  thereto,  such  bill  of  sale  conveys  no  title, 
unless  it  is  shown  by  the  evidence  that  Kellogg  had  no  right 
to  the  possession. 

4.  If  by  the  terms  of  a  contract  of  sale  of  personal  prop- 
erty, anything  remains  to  be  done  by  the  parties,  as,  in  case 
of  grain,  the  quantity  is  yet  to  be  ascertained,  the  sale  is 
not  consummated  until  the  amount  of  such  OTain  is  ascer- 
tained  and  delivery  is  made". 

5.  A  contract  for  the  sale  of  personal  property  is  an  en- 
tirety, and  the  whole  must  be  .taken  together;  and  if  the 
jury  believe  from  the  evidence  that  under  the  contract  of 
sale  between  Kellogg  and  Myers  anything  remained  to  be 
done  after  the  execution  of  such  contract,  such  as -the  ad- 
justment of  xhe  amount  of  any  portion  of  the  grain  speci- 
fied in  said  bill  of  sale,  such  bill  of  sale  passes  no  title  until 
such  subsequent  act  is  done. 

The  jury  returned  a  verdict  as  follows :  "  We,  the  jury, 
find  the  ownership)  of  the  Indian  corn  in  the  plaintiff,  and 
the  ownership  of  the  wheat  in  the  defendant.  D.  Bristol, 
Foreman." 

The  court  stated  to  the  jury  that  the  verdict  was  not  in 
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form,  and  inquired  if  they  intended  to  find  the  defendant 
guilty  as  to  the  corn  and  not  guilty  as  to  the  wheat ;  they 
said  they  did.  The  court  stated  that  the  jury  should  find 
damages,  and  they  might  find  nominal  damages  of  one  cent, 
and  the  jury  assented  thereto,  and  the  court  made  the  fol- 
lowing minute  upon  its  docket :  "  Yerdict,  guilty  as  to  the 
corn  in  declaration  mentioned,  and  not  guilty  as  to  the 
wheat,  and  damages  one  cent ; "  which  was  the  only  entry 
made  by  the  court  or  clerk  of  any  verdict  in  said  cause  at 
that  time. 

The  plaintiff  entered  a  motion  for  a  new  trial.  1.  Be- 
cause verdict  was  against  law.  2.  Because  verdict  was 
against  evidence.  3.  Because  the  court  gave  improper  in- 
structions asked  by  defendant.  4,  Because  the  verdict  is  not 
responsive  to  the  issues.  5.  Because  plaintiff  has  discov- 
ered new  and  unportant  testimony  since  the  trial. 

The  verdict  of  the  jury  was  rendered  on  the  14th  Decem- 
ber, 1853.  On  the  17th  December,  1853,  the  court,  on  mo- 
tion of  defendant,  made  the  following  order :  "  And  now 
it  being  made  to  appear  to  the  said  court  that  the  verdict 
returned  by  the  jury  in  said  cause  in  these  words,  '  We,  the 
jury,  find  the  ownership  of  the  Indian  corn  in  the  plaintiff, 
and  the  ownership  of  the  wheat  in  the  defendant, 
D.  Bristol,  foreman,'  still  remains  *among  the  papers  [*351]' 
in  said  cause,  but  has  not  been  filed  or  recorded  by 
the  clerk  of  said  court,  it  is  ordered  that  the  same  be  filed 
by  tlie  said  clerk,  nunc  pro  time,  and  be  by  him  recorded  to 
constitute  a  part  of  the  finding  of  the  jury  in  said  cause, 
and  that  judgment  be  rendered  upon  the  same,  together 
with  that  part  of  the  verdict  of  said  jury  given  upon  the 
suggestion  of  the  court,  in  the  words  and  figures  following : 
'  Yerdict,  guilty  as  to  the  corn  in  declaration  mentioned, 
and  not  guilty  as  to  the  wheat,  and  damages  one  cent,'  as 
constituting  the  finding  of  the  jury  in  said  cause  when 
taken  and  considered  together." 

Plaintiff  excepted  to  said  order. 

Caton,  J.  "We  see  no  objection  to  the  course  pursued  by 
the  court  in  recording  the  verdict  of  the  jury.  "When  the 
jury  returned  their  verdict,  it  was  observed  by  the  court. 
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that  it  only  determined  one  of  the  issues  submitted  to  them ; 
and  on  the  suggestion  of  the  court  the  verdict  was  so 
amended  as  to  decide  the  other  issues,  and  only  this  latter 
part  of  the  verdict  was  entered  upon  the  record  at  the 
term ;  the  paper  which  was  returned  by  the  jury  which  con- 
tained their  verdict  on  the  other  issue  not  being  filed  at  the 
time  by  the  clerk,  but  remaining  among  the  papers  in  the 
cause.  Three  days  after,  when  the  motion  for  a  new  trial 
Avas  argued,  this  omission  was  discovered,  and  the  court 
ordered  that  part  of  the  verdict  be  recorded  nunc  pro 
time,  and  then  rendered  judgment  upon  the  whole  verdict. 
Had  this  portion  of  the  verdict  been  recorded  at  the  time  it 
was  rendered,  and  when  the  other  part  of  the  verdict  was 
recorded,  no  objection  could  have  been  alleged.  It  was  a 
part  of  the  verdict  of  the  jury,  and  as  such  by  them  de- 
clared to  the  court,  and  whether  it  was  actuallv  entered  of 
record  one  moment  or  another  could  make  no  diflFerence. 
Had  the  clerk  omitted  for  three  days  to  enter  any  part  of 
the  verdict,  the  court  would  have  had  the  right  to  direct 
him  to  enter  the  entire  verdict  at  that  time.  It  is,  proba- 
bly, not  uncommon  for  clerks  to  omit  to  enter  verdicts  at 
the  moment  they  are  received,  and  it  is  the  duty  of  the 
court  to  see  that  the  rights  of  suitors  are  not  prejudiced  by 
such  omission.  Here  there  was  no  alteration  of  the  verdict 
after  the  jury  had  separated,  but  the  actual  entry  of  their 
verdict  truly,  as  they  had  rendered  it  in  open  court ;  and  in 
this  the  court  did  not  err. 

The  remaining  errors  to  be  considered  are  upon  excep- 
tions taken  to  the  giving  of  instructions  for  the  defendant. 

The  first  instruction  is,  that  the  jury  could  find  a  part  of 
the  property  replevied  to  belong  to  the  plaintiff,  and  a  part 
to  the  defendant.  To  this  there  can  be  no  objec- 
[*352]  tion.  ISTo  complaint  *is  made  of  the  second  instruc- 
tion. The  third  instruction  asserts  the  principle 
that  the  real  owner  of  personal  property  can  not  sell  his 
right  or  title  in  it  to  another  while  it  is  in  the  actual  ad- 
verse possession  of  one  who  claims  title  to  it.  This  com-t 
held  such  to  be  the  law  in  the  case  of  McGoon  v.  Ankeny, 
11  111.  558.  That  decision  was  made  upon  satisfactory  au- 
thority, and  as  none  has  been  found  to  the  contrary,  we 
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must  still  adhere  to  it,  and  this  case  is  a  fair  illustration  of 
the  reason  of  the  rule.  That  reason  is,  that  it  is  against  the 
jDohcy  of  the  law  to  allow  a  party  to  buy  a  lawsuit, —  a 
mere  right  of  action, —  in  attempting  to  purchase  personal 
property.  This  litigation  is  the  fruit  of  this  purchase,  so 
far  as  the  wheat  is  concerned,  which  the  jury  have  found 
was  in  the  possession  of  the  defendant,  who  was  claiming 
title  to  it.     The  instruction  was  right. 

The  fourth  instruction  is  as  follows :  "  If,  by  the  terms 
of  the  contract  of  sale  of  personal  property,  anything  re- 
mains to  be  done  by  the  parties,  as  in  case  of  grain,  where 
the  quantity  is  yet  to  be  ascertained,  the  sale  is  not  con- 
summated until  the  amount  of  such  grain  is  ascertained  and 
delivery  is  made."  With  the  construction  assumed  on  the 
argument,  this  instruction  would  be  erroneous.  Where 
anything  remains  to  be  done  to  complete  the  contract,  such 
as  ascertaining  the  quantity  and  the  delivery  of  possession, 
the  title  does  not  pass  till  the  contract  is  thus  completed, 
while  the  title  may  pass  when  the  contract  is  completed, 
although  something  may  remain  to  be  done  under  the  con- 
tract in  order  to  ascertain  the  amount  to  be  paid  by  the 
purchaser.  In  such  a  case,  if  the  possession  is  delivered 
under  the  contract,  and  such  is  the  intention  of  the  parties, 
the  title  may  pass,  although  the  quantity  is  subsequently  to 
be  ascertained.  In  this  instruction,  when  fairly  understood, 
the  court  told  the  jury  that  if  by  the  contract  of  sale  the 
quantity  of  grain  was  stiU  to  be  ascertained  and  the  pos- 
session was  stiU  to  be  delivered,  the  title  did  not  pass  until 
those  acts  were  done,  and  such  we  understand  to  be  the 
law. 

By  the  fifth  instruction  the  jury  were  told  that  the  con- 
tract for  the  sale  of  the  personal  property  was  an  entirety, 
and  must  all  be  taken  together,  and  that  no  title  passed  if 
anything  remained  to  be  done  under  the  contract,  such  as 
the  adjustment  of  the  amount  of  grain  specified  in  the  bill 
of  sale.  I  can  not  say  that  this  instruction  stated  the  law 
as  it  is ;  although  possession  might  have  been  delivered,  and 
although  it  may  have  been  the  intention  of  the  parties  that 
the  title  should  pass,  yet  the  jury  were  told  that  if  any  por- 
tion was,  by  the  terms  of  the  contract,  to  be  subsequently 
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ascertained,  no  title  whatever  passed.     The  parties 
[*353]  certainly  had  a  right  to  make  an  agreement  and  to  *do 

acts  which  would  pass  the  title,  leaving  the  quantity 
to  be  subsequently  determined.  Should  I  sell  a  quantity  of 
grain  in  a  warehouse  to  be  shipped  to  Chicago  by  the  pur- 
chaser, the  quantity  to  be  there  determined,  no  doubt  the 
title  would  pass  so  soon  as  the  grain  should  be  put  on  board 
the  purchaser's  boat,  although  the  quantity  was  still  to  be 
ascertained.  Many  cases  may  be  put  where  the  title  would 
undoubtedly  pass,  when  not  only  the  quantity,  but  even  the 
quality  or  price,  of  the  article  purchased  is  left  open  by  the 
terms  of  the  contract  for  future  determination.  Again,  this 
•  instruction  actually  tells  the  jury,  that,  if  the  quantity  of 
any  portion  of  the  grain  was  not  determined,  the  bill  of  sale 
conveyed  no  title  whatever  till  the  amount  of  all  the  grain 
was  ascertained.  In  other  words,  although  the  quantity  of 
the  corn  was  ascertained,  yet  no  title  even  to  that  passed, 
if  the  quantity  of  wheat  was  still  to  be  determined.  But 
as  it  is  clear  by  the  verdict  of  the  jury,  who  found  that  the 
title  to  the  corn  did  pass,  and  that  the  title  to  the  wheat 
did  not  pass,  that  they  did  not  so  understand  the  instruction, 
this  objection  might  possibly  be  got  over  if  the  instruction 
were  otherwise  unexceptionable.  For  the  error  which  we 
find  in  this  instruction  alone,  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


"William  A.  Lake  v.  Franklin  C.  Cook. 
Error  to  Kane. 

Judgments  —  Entered  by  confession  —  Control  of. — Courts  of  law  exer- 
cise an  equitable  jurisdiction  over  judgments  entered  by  confession 
upon  bonds  and  warrants  of  attorney. 

K  it  clearly  appears  that  a  plaintiff  was  not  entitled  to  judgment,  it 
should  be  vacated ;  if  the  case  is  involved  in  doubt,  an  issue  should 
be  directed  to  try  the  question.  For  the  security  of  the  plaintiff,  the 
judgment  may  stand  until  the  merits  of  the  case  are  heard  and 
determined. 

Cited:  23  111.  478;  33  lU.  40;  69  lU.  307;  84  111.  407;  86  HI.  161;  9 
Bradw.  433;  16  Bradw.  518. 

408 


1854.]  Lake  v.  Cook.  354 

All  the  facts  of  this  case  are  stated  in  the  opinion  of  the 
chief  justice. 

The  application  was  heard  in  the  circuit  court  of  Kane 
county,  before  J,  G.  Wilson,  judge,  at  May  term,  1853. 

^Faenswokth  and  Ferguson,  for  plaintiff  in  error.  [*354] 
T.  L.  Dickey,  for  defendant  in  error. 

Treat,  C.  J.  At  the  ITovember  term,  1852,  of  the  Kane 
circuit  court,  F.  C.  Cook  filed  a  declaration  in  assumpsit 
against  "W.  A,  Lake  upon  a  promissory  note,  bearing  date 
the  25th  of  July,  1849,  made  by  Lake  to  Cook,  for  the  sum 
of  $290,  payable  in  one  year  with  interest.  He  also  filed 
therewith  a  warrant  of  attorney  executed  by  Lake  at  the 
same  time,  authorizing  a  confession  of  judgment  on  the  note. 
It  contained  this  provision :  "  No  writ  of  error  or  appeal 
shall  be  prosecuted  upon  the  judgment  entered  by  virtue 
hereof ;  nor  any  bill  in  equity  filed  to  interfere  in  any  man- 
ner with  the  operation  of  said  judgment ;  and  to  release  all 
errors  that  may  intervene  in  the  entering  up  of  said  judg- 
ment, or  issuing  execution  thereon."  Judgment  was  there- 
upon entered  in  favor  of  Cook  for  $3Y0. 

At  the  February  term,  1853,  Lake  entered  a  motion  to  set 
aside  the  judgment,  which  was  continued  at  the  instance  of 
Cook.  At  the  next  term,  the  motion  was  heard  upon  the 
following  affidavits :  The  defendant  swore  that  "  the  note 
and  warrant  of  attorney  upon  which  the  judgment  was 
entered  were  given  without  any  consideration  of  any  name 
or  nature,  but  were  fraudulently  obtained  by  Cook  from 
deponent.  And  deponent  had  no  notice  whatever  that  Cook 
intended  to  enter  judgment  on  the  note  and  warrant  of  at- 
torney, or  that  such  judgment  was  entered,  until  after  the 
adjournment  of  this  court  at  the  l^ovember  term ;  nor  until 
an  execution  had  been  issued  thereon,  some  time  in  the  month 
of  December  last.  This  deponent  therefore  prays  that  the 
judgment  and  execution,  and  all  proceedings  subsequent  to 
the  declaration,  be  set  aside,  and  he  be  permitted  to  plead 
to  the  declaration  and  defend  the  suit."  Dorcas  Lake  testi- 
fied "  that  she  was  present  when  the  note  was  given  by 
Lake  to  Cook,  and  saw  the  same ;  that  Cook  brought  the 
note  and  power  of  attorney  attached,  ready  filled  up,  to  the 
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hotel  Lake  was  keeping,  and  into  a  room  where  were  this 
affiant  and  Lake  and  his  wife,  and  then  stated  to  Lake  that 
he  wanted  the  note  executed  by  him,  in  order  to  prevent 
Austin  Barnum  from  takiYig  away  certain  propert}^  from 
the  hotel ;  that  Lake  was  opposed  to  signing  the  note,  and 
stated  to  Cook  that  he  was  afraid  he  would  take  advantage 
of  him  by  it,  but  Cook  assured  Lake  that  he  would  take  no 
advantage  of  him  with  the  note,  and  that  he  could  not  if 
he  wanted  to ;  that  the  note  was  given  without  any  consid- 
eration  whatever;  that  it   was   actually  given  about  the 

fore  part  of  March,  1851,  and  was   dated  back." 
[*355]  *Sophronia  Lake  swore  that  "  she  was  present  at 

the  giving  of  the  note  mentioned  in  the  affidavit  of 
Dorcas  Lake,  and  that  the  facts  in  the  affidavit  stated  are 
true."  The  defendant,  in  a  second  affidavit,  stated  "  that 
the  matters  stated  in  the  affidavit  of  Dorcas  Lake  are  true ; . 
and  further,  that  Cook  antedated  the  note  to  make  it  the 
same  date  of  a  note  for  the  same  amount  which  this  de- 
ponent gave  Cook,  which  was  secured  by  a  chattel  mort- 
gage, and  which  had  been  paid  by  this  affiant  and  taken  up 
before  this  note  was  given."  Austin  Barnum  swore  "  that 
Cook,  about  the  6th  day  of  February,  1851,  in  a  conversa- 
tion with  this  affiant,  told  this  affiant  that  Lake  did  not  owe 
him  anything;  they  had  settled  and  squared  everything  up." 
The  plaintiff  testified  that  ''  the  note  upon  which  the  judg- 
ment was  entered  was  given  for  a  good,  lawful  and  valid 
consideration ;  the  note  was  given  by  Lake  to  your  affiant 
for  rent  then  due  this  affiant,  and  for  household  property 
sold  by  this  affiant  to  Lake ;  your  affiant  would  also  swear 
that  the  note  was  not  obtained  fraudulently  or  wrongfully, 
as  is  stated  in  Lake's  affidavit,  but  was  obtained  only  in  the 
manner  above  stated  by  vour  affiant."  A.  M.  Llerrington 
stated  that  "  he  is  the  subscribing  witness  to  the  note  upon 
which  judgment  was  entered;  that  Cook  gave  the  note  to 
affiant,  stating  that  it  was  agreed  between  Lake  and  him 
that  affiant  should  be  the  subscribing  witness ;  that  a  short 
time  afterwards,  within  the  space  of  two  weeks,  affiant  pre- 
sented the  note  to  Lake,  when  he  told  this  affiant  that  the 
note  was  all  right,  and  that  it  was  the  agreement  between 
himself  and  Cook  that  affiant  should  be  the  subscribing 
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witness ;  affiant  knows  this  was  in  the  year  1850',  and  as  to 
this  he  can  not  be  mistaken;  affiant  knows  of  his  own 
knowledge  that  Lake  was  indebted  to  Cook  for  furniture 
and  household  goods,  and  for  rent,  about  said  time."  The 
court  denied  the  motion,  and  the  defendant  sued  out  a  writ 
of  error. 

Courts  of  law  exercise  an  equitable  jurisdiction  over  judg- 
ments entered  by  confession  upon  bonds  and  warrants  of 
attorney.  Frasier  v.  Frasier,  9  Johns.  80 ;  Wintringhmn 
V.  Wintringham,  20  id.  296 ;  Barrow  v.  Bisphamy  6  Halsted, 
110.  It  is  observed  by  the  chancellor  in  Brinkerhoof  v. 
Marvin,  5  Johns.  C.  E.  320 :  "  And  it  is  necessary  to  justice 
that  courts  of  law  should  possess,  and  liberally  exercise, 
that  jurisdiction."  Where  an  apjDlication  is  made  for  the 
exercise  of  this  equitable  power,  and  it  clearly  appears  that 
the  plaintiff  was  not  entitled  to  judgment  on  the  bond  and 
warrant  of  attorney,  the  court  should  vacate  the  judgment, 
and  leave  him  to  pursue  the  ordinary  remedy  by  action; 
but  if  the  case  i^  involved  in  doubt,  or  the  testimony  is  so 
contradictory  that  the  truth  can  not  be  ascertained 
*with  reasonable  certainty,  an  issue  should  be  di-  [*356] 
rected  to  try  the  question ;  in  other  words,  the  de- 
fendant should  be  let  into  a  defense  on  the  merits.  Harrod 
V.  Benton,  8  BarneXvall  &  Cress  well,  217;  Morey  v.  Shearer, 
2  Cowen,  465 ;  McKinstry  v.  Thurston,  12  Wend.  222.  The 
court  may  fully  protect  the  rights  of  the  parties,  by  staying 
all  proceedings  on  the  judgment,  and  permitting  it  to  stand 
as  security,  until  the  merits  of  the  case  are  heard  and  de- 
termined. The  lien  of  the  plaintiff  may  thus  be  preserved, 
while  the  defendant  will  not  be  harassed  by  execution.  If 
the  defense  is  successful,  the  judgment  falls;  if  otherwise, 
the  judgment  is  to  be  enforced.  Denton  v.  Noyes,  6  Johns. 
296;  Ensly  v.  Wright,  3  Barr,  501;  Lyon  v.  Bailvin,  2 
Gilm.  629. 

We  think  the  court  should  so  far  have  opened  the  case  as 
to  allow  the  defendant  a  trial  on  the  merits.  He  had  no 
notice  of  the  entering  of  the  judgment,  and  therefore  could 
not  have  interposed  his  defense  at  that  time.  He  made  this 
application  at  the  earliest  opportunity,  and  was  not  justly 
chargeable  with  any  laches  m  the  assertion  of  his  rigiits. 
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If  the  note  "was  executed  without  any  consideration,  he  cer- 
tainly should  be  permitted  to  show  the  fact,  and  thus  de- 
feat a  recovery  by  the  plaintiff.  It  will  not  be  necessary  to 
determine  whether  the  proof  introduced  on  the  hearing  of 
the  motion  established  this  defense.  It  is  sufficient  to  say 
that  it  strongly  tended  to  that  conclusion.  Enough  was 
shown  to  require  an  issue  to  try  the  question.  The  facts 
could  not  be  satisfactorily  ascertained  from  ex  parte  affida- 
vits, but  ought  to  be  found  by  a  jury  upon  a  full  examina- 
tion of  the  witnesses.  It  required  a  thorough  investigation 
of  the  circumstances  of  the  case  to  decide  the  question. 
The  defendant  ought  not  to  be  concluded  by  the  judgment, 
until  such  an  investigation  has  been  had. 

The  stipulation  in  the  warrant  of  attorney,  that  error 
should  not  lie  upon  the  judgment,  does  not  preclude  the  de- 
fendant from  maintaining  this  writ  of  error.  The  writ  is 
not  prosecuted  upon  the  judgment  entered  on  the  warrant 
of  attorney.  It  is  brought  upon  a  decision  made  in  a  sub- 
sequent stage  of  the  case.  It  is  not  the  entering  of  the 
judgment,  but  the  overruling  of  the  motion,  that  is  assigned 
for  error.  The  sustaining  of  the  writ  of  error  does  not 
reverse  the  judgment,  but  leaves  it  in  force. 

The  order  refusing  the  motion  must  be  reversed,  and  the 
cause  will  be  remanded,  with  directions  to  the  court  to  allow 
the  defendant  to  plead  to  the  merits ;  and  to  stay  proceed- 
ings on  the  judgment,  and  permit  it  to  stand  as  security, 
until  the  issues  tendered  by  him  are  determined. 

Order  reversed. 


[*357]  *RoBERT  Fergus  v.  Louis  D.  Hoard. 

Error  to  Cooh  County  Court  of  Common  Pleas. 

Affadavit  for  ca.  sa. —  Cleric  may  administer  oath. — A  clerk  of  the 
circuit  court  is  authorized  to  administer  an  oath  to  a  party  making 
affidavit  upon  which  to  found  a  ca.  sa. 

Same — Statutory  requirement. —  Where  an  affidavit  upon  which  a  ca. 
sa.  issues  states  that  the  defendant  lias  refused  and  still  refuses  to 
surrender  his  estate,  lands,  etc. ,  for  the  satisfaction  of  an  execution 
it  is  a  sufficient  compliance  with  the  statute,  and  it  need  not  appear 

Cited:  24  111.  558;  59  111.  140. 
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that  a  personal  demand  was  made  of  the  defendant  by  the  sheriff  for 
the  surrender  of  property. 

Declaration  on  bail  bond. —  The  declaration  upon  a  bail  bond  need 
not  aver  the  truth  of  such  an  affidavit,  or  that  the  defendant  had 
property  which  he  refused  to  surrender.  Those  are  facts  which  can 
not  be  inquired  into  in  this  collateral  action. 

Affidavit  for  ca..  sa. — What  need  not  be  alleged.—  It  is  not  necessary 
to  state,  in  an  affidavit  to  obtain  a  ca.  sa.,  that  a  personal  demand  was 
made  of  the  defendant  in  execution  to  surrender  his  property  for  the 
satisfaction  of  the  execution. 

It  is  as  much  a  refusal  of  the  defendant  to  surrender  his  estate,  for  him 
to  absent  himself  so  that  a  personal  demand  can  not  be  made  of  him, 
and  to  remove  his  property  so  that  it  can  not  be  seized  to  satisfy  the 
execution,  as  it  would  be  if  a  personal  demand  had  been  made,  and 
the  defendant  had  du-ectly  refused  to  surrender  his  property. 

It  is  not  necessary  in  such  an  affidavit  to  state  that  the  defendant  had 
property  which  he  refused  to  surrender,  that  fact  being  implied  in  the 
statement  that  he  refused  to  surrender  his  property. 

When  affiant  not  guilty  of  perjury.—  In  such  case,  if  the  affiant 
did  not  know  or  beheve  that  the  defendant  had  property  somewhere, 
which  he  withheld,  he  would  be  guilty  of  perjury  in  swearing  that 
the  defendant  refused  to  sm-render  his  property. 

The  declaration  avers  "  the  issuing  of  a  capias  ad  respon- 
dendum in  favor  of  Kobert  Fergus,  the  plaintiff,  against  the 
defendant,  Henry  K.  Davis,  from  the  clerk's  office  of  tlie 
Cook  county  court  of  Cook  county,  on  the  20th  day  of  Au- 
gust, 1849,  directed  to  the  sheriff  of  Cook  county,  setting 
out  the  substance  of  the  writ." 

That  the  clerk  indorsed  the  said  writ  for  $122.50  bail. 

That  the  writ  so  indorsed  was,  on  the  20th  of  August, 
1849,  delivered  to  the  sheriff  to  execute. 

That  the  writ  was  served  on  the  20th  of  August,  1849,  by 
taking  the  body  of  Henry  K.  Davis,  and  holding  the  said 
Davis  in  custody. 

That  the  sheriff  took  bail  on  the  20th  of  August,  1849,  for 
the  appearance  of  Davis,  at  the  return  day  of  the  writ, 
according  to  the  form  of  statute,  etc. 

That  on  that  occasion,  L.  D.  Hoard  and  George 
L.  Seymore  *\vere  taken  as  bail  and  sureties  for  said  [*358] 
Davis,  with  the  said  Davis. 

The  declaration  then  sets  out  the  bail  bond,  which  is  in 
due  form.     And  then  avers  that  the  said  Fergus  recovered 
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judgment  against  Davis,  in  same  action,  on  the  6tli  of  Octo- 
ber, 1849,  for  $136.64:  and  costs. 

That  afterwards,  to  wit,  on  the  15th  of  March,  1852,  upon 
affidavit  being  made  that  the  said  Henry  K.  Davis  had  re- 
fused to  surrender  his  estate,  lands,  tenements,  goods  and 
chattels  for  the  satisfaction  of  an  execution  issued  out  of 
said  court  upon  said  judgment,  as  required  by  law,  a  ca.  sa. 
was  issued  out  of  the  Cook  county  court  of  common  pleas, 
directed  to  WiUiam  L.  Church,  sheriff  of  said  county,  by 
which  he  was  commanded  to  take  the  said  Henry  K.  Davis, 
if  found  in  his  county,  etc.  (in  the  usual  form),  and  that  he 
should  return  the  same  on  the  15th  of  June  then  next  en- 
suing, which  said  writ  was  made  returnable  more  than  ten 
daj^s  after  the  same  was  issued,  and  delivered  to  the  sheriff, 
etc.,  to  whom  it  was  directed. 

That  the  said  writ  was  duly  delivered  into  the  hands  of 
said  William  L.  Church,  sheriff,  as  aforesaid,  on  the  31st  of 
May,  1842. 

That  said  writ  was  afterwards,  on  the  15th  of  June,  1852, 
duly  returned  by  the  said  sheriff,  with  a  return  thereon  in- 
dorsed, that  "the  within  named  Henry  K.  Davis  not  found 
in  my  county,"  to  wit,  that  the  said  Henry  K.  Davis  was 
not  found  in  the  county  of  said  sheriff. 

That  Davis  has  not  paid  said  costs  and  condemnation 
money  of  said  court,  to  wit,  the  judgment  aforesaid,  nor 
have  the  defendants  paid  the  same,  nor  has  the  said  Henry 
K.  Davis  surrendered  himself  or  been  surrendered  by  Hoard 
and  Seymore.  By  reason  whereof,  etc.  (in  the  usual  form), 
an  action  hath  accrued  to  the  debt  $245.  Yet  the  said 
defendants,  etc.  (in  the  usual  form),  to  the  damage  of  $200. 

To  this  declaration  the  defendant  filed  a  general  demurrer. 
This  demurrer  was  sustained  by  the  court. 

The  plaintiff  then  obtained  leave  and  amended  his  declara- 
tion by  inserting  the  following  averments : 

That  a  fi.fa.  was  issued  to  sheriff  of  Cook,  on  said  judg- 
ment against  Davis,  dated  the  27th  of  October,  1849,  return- 
able in  ninety  days,  which  was  returned  into  the  clerk's 
office,  the  26th  of  February,  with  the  indorsement  thereon, 
"  By  virtue  of  the  within  execution,  I  have  made  diligent 
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search  in  mj  county  for  property,  and  can  not  find  any  to 
levy  upon ;  therefore  I  return  this  execution  wholly  unsatis- 
fied, this  26th  day  of  January,  1850."  Signed  Isaac  Cook, 
by  Owen  McCarty,  deputy. 

*It  also  avers  the  issuing  a  like  execution  to  the  [*359] 
sheriff  of  McLean   county.     Returned  mdla  hona. 
That  afterwards  the  said  plaintiff  made  the  following  affi- 
davit: 
"  State  of  Illinois,  County  of  CooTc,  ss. 

"  Robert  Fergus,  being  duly  sworn,  deposes  and  says  that, 
on  the  25th  day  of  October,  a.  d,  1849,  he  recovered  a  judg- 
ment against  Henry  K.  Davis,  in  the  Cook  county  court  of 
common  pleas,  in  and  for  said  county  and  state,  for  the  sum 
of  $136.61,  besides  costs  of  said  suit;  and  this  defendant 
fur|;her  says  that  the  said  defendant,  Henry  K.  Davis,  has 
refused  to  sm^ender  his  estate,  lands  and  tenements,  goods 
and  chattels,  -for  the  satisfaction  of  an  execution  issued  out 
of  said  court  upon  said  judgment,  and  still  doth  refuse  and 
neglect  to  make  said  surrender.  (Signed)  Robert  Fergus. 
Signed  and  subscribed  to  before  Walter  KimbaU,  clerk  of 
the  said  court,  on  the  15th  day  of  November,  a.  d.  1851." 

That  said  affidavit  was  duly  filed  with  the  clerk  of  said 
court,  in  which  said  judgment  was  rendered,  and  for  which 
said  execution  was  issued,  on  the  15th  of  November,  1851. 

To  the  declaration  thus  amended  the  defendant  filed  a 
demurrer,  assigning  the  following  causes : 

1st.  That  the  declaration  does  not  aver  a  refusal  on  the 
part  of  defendant  to  surrender  his  lands,  tenements,  goods 
or  chattels  in  satisfaction  of  judgment. 

2d.  That  declaration  shows  no  sufficient  affidavit  to  make 
it  lawful  for  clerk  to  issue  ca.  sa. 

3d.  That  the  declaration  shows  that  the  ca.  sa.  therein 
averred  to  have  been  issued  was  illegally  or  improperly 
issued. 

4th.  That  the  declaration  contains  no  averment  that  the 
ca.  sa.  therein  averred  to  have  been  issued  was  issued  in 
conformity  to  law. 

5th.  That  said  declaration  is,  in  other  respects,  argument- 
ative, informal  and  bad. 
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The  court  sustained  this  demurrer,  and  gave  judgment 
against  plaintiff  for  costs. 

This  cause  was  heard  before  J.  M.  "Wilson,  judge,  at  Feb- 
ruary term,  1854,  of  Cook  county  court  of  common  pleas. 

H.  B.  HuED,  for  plaintiff  in  error.  H.  F.  Waite,  for  de- 
fendant in  error. 

Caton,  J.  We  think  the  court  erred  in  sustaining  the 
demurrer  to  the  declaration.  It  is  first  objected 
[*360]  that  the  affidavit  *upon  which  the  ca.  sa.  issued  was 
sworn  to  before  the  clerk  by  whom  the  writ  was 
issued,  instead  of  a  justice  of  the  peace,  as  provided  in  sec- 
tion 1,  chapter  52,  Eevised  Statutes.  The  objection  is  an- 
swered by  section  3,  chapter  76,  Eevised  Statutes,  which 
expressly  authorizes  clerks  "  to  administer  oaths  or  affir;ina- 
tions  to  witnesses  and  others  concerning  anything  pending 
or  proceeding,  commenced,  or  to  be  commenced,  before 
them."  This  provision  abundantly  authorized  the  clerk  to 
administer  this  oath. 

The  important  question  in  the  case  is  whether  this  ca.  sa. 
was  issued  in  a  case  authorized  by  the  constitution  and  the 
law.  The  new  constitution  is  a  literal  copy  of  the  old  in 
relation  to  imprisonment  for  debt,  and  the  statute  passed 
under  the  old  constitution,  not  being  affected  by  the  new, 
is  still  in  force,  and  is  to  control  the  case  the  same  as  if  the 
old  constitution  were  still  in  force.  This  is  the  provision  of 
the  constitution :  "  'No  person  shall  be  imprisoned  for  debt 
unless  upon  refusal  to  deliver  up  his  estate  for  the  benefit 
of  his  creditors  in  such  manner  as  shall  be  prescribed  by 
law,  or  in  cases  where  there  is  strong  presumption  of  fraud." 
The  first  section  of  the  fifty-second  chapter,  Eevised  Stat- 
utes, provides  that  "  whenever  any  debtor  shall  refuse  to 
surrender  his  or  her  estate,  lands,  tenements,  goods  or  chat- 
tels for  the  satisfaction  of  any  execution  which  may  be 
issued  against  the  property  of  any  such  debtor,  it  shall  or 
may  be  lawful  for  the  plaintiff  in  such  execution,  or  his  at- 
torney or  agent,  to  make  affidavit  of  such  fact  before  any 
justice  of  the  peace  of  the  county;  and  upon  filing  such 

affidavit  with  the  clerk  of  the  court  from  which  the  execu- 
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tion  issued,  or  with  the  justice  of  the  peace  who  issued  such 
execution,  it  shall  be  lawful  for  such  clerk  or  justice  of  the 
peace,  as  the  case  may  be,  to  issue  a  ca.  sa.  against  the  body 
of  such  defendant  in  execution," 

The  eighth  section  of  the  fourteenth  chapter,  Eevised 
Statutes,  provides  ,that  "  hereafter  no  suit  shall  be  com- 
menced upon  any  bail  bond  or  recognizance  of  bail  in  any 
civil  action  until  a  capias  ad  satisfaciendum  shall  have  issued 
against  the  defendant  in  the  original  action,  directed  to  the 
sheriff  of  the  county  in  which  such  defendant  was  arrested, 
and  such  sheriff  shall  have  returned  that  said  defendant 
was  not  found  in  his  county."     That  was  done  in  this  case. 

It  can  hardly  be  insisted  that  in  these  provisions  the  leg- 
islature violated  the  immunity  from  arrest  secured  to  the 
debtor  by  the  constitution.  It  provides  for  his  arrest  in  the 
precise  case,  the  exact  contingenc}'',  permitted  by  the  con- 
stitution. It  merely  prescribes  the  mode  of  proceeding  in 
such  case,  and  that  was  necessarily  left  to  the  discre- 
tion of  the  legislature.  I^o  other  *power  existed  in  [""361] 
the  state  capable  of  determining  in  what  way  the 
facts  should  be  determined,  upon  the  existence  of  which  the 
constitution  permitted  the  arrest  and  imprisonment. 

The  affidavit  upon  which  the  ca.  sa.  was  issued,  after 
stating  the  recovery  of  the  judgment,  proceeds,  "  and  this 
deponent  further  says  that  the  said  defendant,  Henry  K. 
Davis,  has  refused  to  surrender  his  estate,  lands  and  tene- 
ments, goods  and  chattels,  for  the  satisfaction  of  an  execu- 
tion issued  out  of  said  court  upon  said  judgment,  and  still 
doth  neglect  and  refuse  to  make  said  surrender."  This  affi- 
davit is  certainly  in  literal  conformity  to  the  statute.  It 
makes  the  precise  statements  which  the  statute  says  shall 
be  made  in  the  affidavit.  But  it  is  insisted  that  we  should 
construe  the  law  to  require  something  more  than  this  literal 
conformity;  that  the  affidavit  should  show  that  a  personal 
demand  was  made  by  the  sheriff  of  the  defendant  for  the 
surrender  of  his  property  for  the  satisfaction  of  the  execu- 
tion. We  are  satisfied  that  this  should  not  be  required  to 
be  stated  in  the  affidavit,  and  that  such  need  not,  in  fact, 
have  been  the  case.  To  hold  a  personal  demand  of  the 
debtor  necessary  would  be  to  reward  the  bail  for  the  vio- 
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lation  of  his  duty,  in  allowing  the  defendant  to  escape,  so 
that  a  personal  demand  could  not  be  made ;  with  a  perfect 
immunity  from  all  liability  upon  his  bond,  the  very  object 
and  condition  of  which  was  that  he  should  not  escape,  but 
should  be  produced  when  required.  We  hold  it  to  be  as 
much  a  refusal  to  surrender  his  estate,  for  him  to  absent 
himself  so  that  a  personal  demand  can  not  be  made  of  him, 
and  to  remove  or  conceal  his  property,  so  that  it  can  not  be 
seized  to  satisfy  the  execution,  as  if  a  personal  demand  were 
made,  and  he  had  directly  refused  to  surrender  his  prop- 
erty. There  is  much  more  in  the  objection  that  the  affida- 
vit does  not  state  positively  and  directly  that  the  defendant 
had  property  which  he  refused  to  surrender.  If  it  be  but 
an  inference  from  the  positive  statements  of  the  affidavit, 
that  the  defendant  had  property  which  he  could  surrender 
and  which  he  refused  to  surrender,  it  is  an  inference  of  the 
strongest  possible  character.  Indeed,  unless  such  was  the 
fact,  the  statements  of  the  affidavit  can  not  be  true,  and  we 
are  now  prepared  to  hold  that  if  the  party,  when  he  made 
that  affidavit,  did  not  know  or  believe  that  the  defendant 
had  property  which  was  in  some  way  withheld  from  the 
satisfaction  of  the  judgment,  that  he  knowingly  swore  to  a 
falsehood  and  was  guilty  of  perjury.  We  do  not  wish  to 
be  understood  as  saying  that  he  must  have  known  or  be- 
lieved that  the  defendant  had  property  in  the  county,  or 
even  in  the  state,  for  under  such  a  rule  his  release  upon 

bail  might  enable  him  to  avoid  the  payment  of  the 
[*362]  debt  altogether,  *by  removing  his  effects  without 

the  state.  The  party  should  be  held  justified  in 
making  the  affidavit  and  procuring  the  ca.  sa.,  and  thus  fix 
the  liability  of  the  bail  upon  the  non-production  of  the 
defendant,  if  he  has  property  anywhere  with  which  he 
could  satisfy  the  execution  in  whole  or  in  part.  As  the 
affidavit  complies  with  the  requirement  of  the  statute,  and 
is  not  inconsistent  with  the  provisions  of  the  constitution, 
we  hold  it  to  be  sufficient,  and  that  it  justified  the  issuing 
of  the  ca.  sa.  This  necessity  fixed  the  liability  of  the  bail, 
if  he  did  not  comply  with  the  condition  of  the  bond,  and 
deliver  the  defendant's  body  in  execution  when  thus  re- 
quired by  the  exigencies  of  the  final  writ.     It  Avas  not  nec- 

418 


1854]  Chickeking  v.  Raymond.  363 

essary  that  the  declaration  upon  the  bail  bond  should  aver 
that  the  statements  in  the  aifidavit  upon  which  the  writ 
issued  were  true,  or  that  the  defendant  had  property  which 
he  refused  to  surrender.  These  are  facts  which  can  not  be 
inquired  into  in  this  collateral  action.  They  were  deter- 
mined and  settled  in  the  other  suit,  when  a  case  was  made 
which  justified  the  emanation  of  the  ca.  sa.  Independent 
of  the  general  principles  of  law  which  would  preclude  an 
inquiry  into  such  antecedent  proceedings  in  the  other  suit, 
this  construction  is  clearly  contemplated  by  the  eighth  sec- 
tion of  the  fourteenth  chapter,  Revised  Statutes,  already 
referred  to.  We  are  of  opinion  that  the  declaration  showed 
a  good  cause  of  action,  and  that  the  judgment  of  the  com- 
mon pleas  should  be  reversed  and  the  cause  remanded. 

ScATEs,  J.,  dissents. 

Judgment  reversed. 


John  "W.  Chickering  et  al.  v.  Benjamin  W.  Raymond  et  al. 
Error  to  Cook  County  Court  of  Common  Pleas. 

Assignees  of  a  bankrupt  may  maintain  trover  for  the  conversion  of  a 
promissory  note  covered  by  the  assignment ;  wliich  gives  them  a  prop- 
erty in  the  note  and  a  right  to  possession. 

This  cause  was  heard  before  J.  M.  Wilson,  judge,  at  Feb- 
ruary term,  1854,  of  the  common  pleas  court  of  Cook  county. 

*H.  F.  Waite  and  H.  Frink,  for  plaintiffs  in  error.  [^363] 
Arnold,  Earned  and  Lay,  for  defendants  in  error. 

Treat,  C.  J.  This  was  an  action  of  trover,  brought  in 
November,  1853,  by  Raymond  and  Ryerson,  trustees  of 
Allen  Yane  &  Co.,  against  Chickering  and  James,  attorneys 
at  law  and  partners,  to  recover  the  value  of  a  promissory 
note  for  $400,  dated  the  29th  of  December,  1851,  made  by 
Samuel  Porter,  and  payable  to  Allen  Yane  &  Co.  ninety 
days  from  date.  The  plea  was  not  guilty.  On  the  trial,  in 
February,  1854,  the  plaintiffs  offered  in  evidence  a  deed  of 

Cited  :  64  111.  402 ;  4  Bradw.  363. 
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assignment  from  Allen  Yane  &  Co.,  bearing  date  the  3d  of 
March,  1852.  It  conveyed  to  the  plaintiffs  all  of  the  prop- 
erty and  effects  of  Allen  Vane  &  Co.,  in  trust  for  the  benefit 
of  their  creditors.  It  authorized  the  plaintiffs  to  continue 
the  business  of  Allen  Yane  &  Co.  for  three  years,  if  thev 
should  deem  it  best  for  the  interest  of  the  creditors ;  and  it 
gave  them  power  to  sell  the  property  on  credit.  The  de- 
fendants objected  to  the  introduction  of  the  deed,  because 
these  provisions  rendered  it  invalid ;  but  the  court  overruled 
the  objection  and  admitted  the  deed  in  evidence.  A  wit- 
ness testified  that,  on  the  10th  of  May,  1852,  as  attorney  of 
the  plaintiffs,  he  exhibited  to  the  defendant  James  a  receipt 
as  follows:  "  Eeceived  February  10,  1852,  of  Allen  Yane  & 
Co.,  Samuel  Porter's  note,  dated  December  29,  1851,  for 
SlrOO,  and  payable  in  ninety  days,  as  collateral  security  for 
the  jDayment  of  Allen  Yane's  note  of  $60.06,  and  $3.02 
costs,  in  my  hands  for  collection,  in  favor  of  Brinkerhoof 
and  Penton;  when  said  amount  is  paid,  I  will  deliver  to 
Allen  Yane  &  Co.  said  Porter's  note.  E.  E.  Goodrich,  Con- 
stable." The  witness  then  asked  James  if  Chickerino-  and 
James  had  the  note  in  question,  and  he  replied  that  they 
had ;  the  witness  demanded  the  note,  and  proposed  to  pay 
the  amounts  specified  in  the  receipt,  but  James  said  the  note 
was  held  as  security  for  a  further  claim  in  favor  of  Brinker- 
hoof and  Penton  against  Allen  Yane  &  Co.,  and  he  would 
not  give  it  up  unless  that  was  settled;  the  witness  then 
made  a  formal  tender  of  the  amount  appearing  to  be  due 
by  the  receipt,  which  James  refused  to  receive ;  the  wit- 
ness, in  September,  1853,  presented  the  same  receipt  to 
Chickering,  and  tendered  him  the  amount  appearing  to  be 
due  thereby,  and  demanded  the  note ;  Chickering  said  he 
would  take  the  money,  but  could  not  give  up  the  note,  as  it 
was  then  in  judgment.  It  was  admitted  by  the  parties 
that  a  suit  was  brought  on  the  note  bj  the  defendants,  in 
the  name  of  Allen  Yane  &  Co.,  to  the  use  of  Brinkerhoof 

and  Penton,  on  the  16th  of  Auirust,  1852:  that 
[""364]  *a  judgment  was  recovered  therein  for  $410.80  on 

the  9th  of  September,  1852;  and  that  the  judgment 
was  collected  by  the  defendants.  It  was  proved  by  the  de- 
fendants that  Brinkerhoof  and  Penton  obtained  a  judg- 
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ment  against  Allen  Yane  &  Co.,  on  the  26th  of  March, 
1852,  for  $131.45;  that  an  execution  issued  thereon  was 
returned  nulla  bo7ia;  and  that  Brinkerhoof  and  Penton,  in 
April,  1853,  assigned  this  judgment  to  the  defendants.  On 
this  evidence  the  court  found  the  issue  in  favor  of  the 
plaintiffs,  and  assessed  the  damages  at  $375.33,  for  which 
amount  they  had  judgment. 

It  will  not  be  necessary  to  pass  upon  the  objections  taken 
to  the  assignment.  The  deed  is  good  as  between  the^  par- 
ties. As  to  them,  the  title  to  the  property  passed  to  the 
plaintiffs.  If  the  objections  are  valid,  they  can  only  be 
so  declared  at  the  instance  of  creditors  of  the  assignors. 
Strangers  can  not  insist  upon  them.  Although  the  defend- 
ants were  the  owners  of  a  judgment  obtained  against  the 
assignors,  they  were  not  in  a  position  to  attack  the  assign- 
ment. They  can  claim  nothing  in  this  suit  in  respect  of  the 
judgment.  They  must  levy  an  execution  on  the  assigned 
property,  or  institute  proceedings  to  reach  the  effects  in  the 
hands  of  the  plaintiffs,  before  they  can  assail  the  assign- 
ment. ConJding  v.  Carson,  11  Illinois,  503;  Cooh  v.  Miller, 
id.  610. 

The  principal  question  in  the  case  is.  whether  the  plaint- 
iffs can  maintain  trover  for  the  conversion  of  the  note.  The 
deed  of  assignment  did  not  vest  them  with  the  legal  title 
to  the  note,  so  as  to  authorize  them  to  sue  upon  it  in  their 
own  names.  Under  our  statute,  the  title  to  a  promissory 
note  can  not  be  transferred  by  a  separate  instrument  of 
writmg.  It  can  only  be  done  b}^  an  indorsement  on  the 
note  itself.  Ryan  v.  Ifay,  14  Illinois,  49.  Although  the 
naked  legal  title  remained  in  the  payees,  still  the  entire 
beneficial  interest  passed  to  the  plaintiffs.  They  became 
the  equitable  owners  of  the  note,  and  entitled  to  the  exclu- 
sive possession  and  control  thereof.  They  could  recover  the 
possession  from  the  payees  in  the  appropriate  action.  They 
could  sue  upon  it  in  the  names  of  the  payees,  and  control 
the  proceedings ;  and  the  money  when  recovered  would  be 
their  property.  They  had  therefore  property  in  the  note, 
and  the  right  to  possession ;  and  that  was  sufficient  to  en- 
able them  to  maintain  trover  against  parties  having  no 
interest  in  the  instrument.     Proof  of  property  and  of  a 

421 


365  Chickering  v.  Raymond.  [June, 

right  to  possession  at  the  time  of  the  conversion  Avill  enable 
a  plaintiff  to  support  trover.  In  cases  precisely  like  the 
present,  the  courts  have  permitted  the  equitable  oAvner  to 
maintain  trover.      It  was   held   in   Clowes  v.  IlawJey.   12 

Johnson,  484,  that  the  assignee  of  a  bond  for  the 
['*365]  ■^conveyance  of  land  could  maintain  trover  against 

the  obligor,  who  had  obtained  possession  of  the 
instrument  and  converted  it.  It  was  admitted  that  the 
assignee  could  not  sue  the  obligor  on  the  bond  itself,  yet  he 
was  allowed  in  this  form  of  action  to  recover  its  value.  In 
Tilden  v.  Brown,  14  Yermont,  164,  a  party  was  permitted 
to  maintain  trover  for  a  check,  which  was  his  property, 
though  not  indorsed  or  payable  to  him.  In  Bonnell  v. 
Thomjjson,  13  Alabama,  440,  the  equitable  owner  of  a  prom- 
issory note  was  allowed  to  maintain  trover  against  a  party 
who  had  acquired  possession  of  the  instrument,  and  collected 
it  by  suit  in  the  name  of  the  payee  to  his  use.  See,  also,  the 
cases  of  Goggerly  v.  Cuthhert,  5  Bosanquet  &  Puller,  170; 
Evans  v.  Eymer,  1  Barnewall  &  Adolphus,  528 ;  Murray  v. 
Burl{7ig,  10  Johnson,  172;  and  McNear  v.  Atwood,  17 
Maine,  434.  The  case  of  Wehster  v.  Ueyhnan,  11  Missouri, 
428,  holds  a  different  doctrine,  but  it  is  clearl}^  against  the 
current  of  authority.  The  evidence  justified  the  judgment 
of  the  court.  At  the  time  of  the  assignment,  the  defendants 
were  in  the  lawful  possession  of  the  note,  and  had  the  right 
to  retain  it  until  the  payment  of  the  debt  for  which  it  stood 
pledged ;  but  their  possession  became  wrongful,  when  the 
plaintiffs  tendered  the  amount  of  the  debt  and  demanded 
the  note.  There  was  nothing  in  the-  case  to  show  that  they 
or  their  principals  had  any  lien  on  the  note  to  secure  the 
payment  of  any  other  demand  against  the  payees.  The 
fact  that  the  note  was  pledged  for  the  payment  of  one  debt 
gave  them  no  authority  to  hold  it  as  security  for  the  pay- 
ment of  another  debt.  Their  subsequent  collection  of  the 
note  was  clearly  a  conversion,  for  which  they  are  liable  to 
the  plaintiffs.  The  court  properly  deducted  the  sum  ten- 
dered by  the  plaintiffs  from  the  amount  due  on  the  note. 
It  may  perha])s  be,  if  the  conversion  had  happened  prior  to 
the  assignment,  that  the  ])laintiffs  could  not  maintain  this 
action,  on  the  principle  that  a  tort  is  not  assignable.     But 
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the  conversion  actually  took  place  after  the  note  became  the 
property  of  the  plaintiffs.  And  it  may  also  be  that  the 
action  might  have  been  brought  in  the  names  of  the  payees 
of  the  note.  But  we  are  satisfied,  on  both  principle  and  au- 
*  thority,  that  the  action  may  well  be  maintained  by  the 
plaintiffs. 

The  judgment  is  affirmed. 

Judgment  affii^med. 


*J0NAS  CONGEK  V.  ThE  ChICAGO  &  EoCK  ISLAND  EaIL-    [*366] 

EOAD  Company. 
Error  to  Bureau. 

Grant  of  eight  of  way  —  Condition  that  railroad  company  shmdd 
fence — Breach  —  Action  for  dainagea. — Where  a  party  granted  the 
right  of  way  to  a  railroad  company  across  his  land,  by  deed,  upon  con- 
dition that  the  company  should  fence  the  road  within  a  reasonable 
time,  which  the  company  neglected  to  do :  Held,  that  an  action  on 
the  case  will  lie  to  recover  damages  sustained  by  the  omission  of  the 
company  to  build  the  fence. 

This  was  an  action  on  the  case  brought  by  Conger  against 
the  railroad  company,  to  recover  damages  occasioned  to  his 
land  by  the  trespassing  of  cattle  thereon,  owing  to  the  omis- 
sion of  the  company  to  fence  on  each  side  of  the  right  of 
way  granted  to  the  company.  A  demurrer  was  filed  to  the 
declaration,  which  was  sustained  in  the  circuit  court  bv 
Leland,  judge,  at  the  March  term,  1854,  of  the  Bureau  cir- 
cuit court. 

Tayloe  and  Stipp  and  Blackwell  and  Beckwith,  for 
plaintiff  in  error.     Milton  T.  Petees,  for  defendants  in  error. 

Caton,  J.  The  plaintiff  granted  by  deed  to  the  railroad 
company  the  right  of  way  across  his  premises,  upon  condi- 
tion that  they  should  fence  the  road.  The  deed  was  ac- 
cepted by  the  company,  who  took  possession  of  the  way 
granted,  and  constructed  and  used  the  road  thereon,  but 
neglected  to  build  the  fence  according  to  the  condition  in 
the  deed  within  a  reasonable  time,  whereby  the  plaintiff  has 

Cited:  20111.  225. 
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sustained  damages,  for  which  this  action  on  the  case  is 
brouo-ht.  To  the  declaration  showino;  these  facts,  a  demurrer 
was  sustained,  which  is  the  decision  now  complained  of.  We 
are  well  satisfied  the  court  erred  in  sustaining  the  demurrer. 
It  is  true,  the  defendant  did  not  join  in  the  execution  of  the 
deed,  and  entered  into  no  covenant  with  the  plaintiff  to 
build  the  fence,  but  it  accepted  the  deed,  which  granted  the 
right  of  way  upon  condition  that  it  would  make  the  fence. 
It  took  possession  of  the  right  of  w*ay  under  the  deed,  and 
thereby  impliedly  assumed  that  it  would  perform  the  condi- 
tions expressed  in  the  deed.  By  accepting  and  acting  under 
the  deed,  a  duty  arose  in  the  company  to  perform  the  con- 
ditions upon  which  the  grant  was  made,  and  the 
[-367]  violation  "of  this  duty  was  such  a  wrongful  act  as 
entitles  the  plaintiff  to  maintain  this  action.  It  may 
be  that  assumpsit  might  be  maintained  upon  the  implied 
promise  to  make  the  fence,  but  it  by  no  means  follows  that 
the  plaintiff  may  not  treat  the  violation  of  the  duty  which 
arose  in  the  company  to  make  the  fence,  as  tortious,  and 
I'ecover  in  this  form  of  action.  Indeed  this  is  a  common,  if 
not  the  most  common,  form  of  action  in  this  peculiar  kind 
of  case.  The  case  of  Burnett  v.  Lynch,  5  Barn.  &  Cress. 
589  (11  Eng.  Com.  Law  E,  597),  is  a  leading  case  on  this 
point,  and  is  the  only  one  of  the  numerous  cases  cited  upon 
the  argument,  to  which  we  think  it  necessary  to  refer. 
There  the  executors  of  a  lessee  had  assigned  the  lease  to  the 
defendant,  who  accepted  the  assignment  and  enjoyed  the 
premises.  In  the  lease  the  testator  had  covenanted  to  pay 
rent  and  to  perform  other  covenants,  and  by  the  terras  of 
the  assignment  the  assignee  was  to  enjoy  the  premises  for 
the  unexpired  term,  to  pay  the  rent  and  to  perform  all  the 
covenants  in  the  lease.  The  assignee  did  not  execute  the 
assignment,  but  he  accepted  it  subject  to  the  performance 
of  the  covenants,  and  took  possession  of  and  enjoyed  the 
premises  under  it.  He  failed  to  perform  the  covenants,  for 
which  an  action  was  brought  and  recovery  had  by  the  land- 
lord against  the  executors  of  the  lessee,  who  then  brought 
an  action  on  the  case  against  the  assignee  for  his  breach  of 
duty  in  not  performing  the  covenants  in  the  lease.  The  case 
was  evidently  considered  with  care,  and  the  court  unani- 
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mously  held  that  the  action  on  the  case  was  maintainable, 
Abbott,  C.  J.,  after  expressing  the  opinion  that  covenant 
would  not  lie,  but  that  assumpsit  would  upon  the  implied 
promise,  said :  "  And  I  think  that  a  duty  did  arise  when  the 
defendant  accepted  the  assignment  of  the  lease  subject  to 
the  performance  of  the  covenants,  and  that,  as  a  breach  of 
that  duty  has  been  committed,  a  special  action  on  the  case 
may  be  maintained."  The  same  conclusion  was  arrived  at 
by  each  of  the  other  judges  in  separate  opinions,  and  the 
principles  of  that  decision  have  not  since  been  shaken.  The 
numerous  other  decisions,  recognizing  and  sustaining  it,  both 
in  England  and  this  country,  need  not  be  referred  to. 

Upon  the  argument  an  objection  was  made  to  the  dam- 
ages claimed  in  the  declaration.  The  question  made  does  not 
arise  upon  this  demurrer.  If  there  has  been  a  breach  of  the 
duty  which  arose,  to  construct  the  fence  within  a  reasonable 
time,  the  law  will  at  least  imply  some  damage,  and  that  is 
sufficient  to  maintain  the  action,  whether  the  plaintiff  is  en- 
titled to  recover  for  all  the  damages  of  which  he  com])lains 
or  not. 

The  iudgment  must  be  reversed  and  the  cause  remanded. 
^  Judyraent  reversed. 


*'WiLLiAM  W.  Low  et  al.  v.  Henry  ]S'olte.    ["368] 
Appeal  from  Peoria.        • 

Awards  of  ARBrrRAXORS  —  Jurisdiction  of  courts  over. — Courts  can 
only  acquire  jurisdiction  over  awards  of  arbitrators,  to  enter  judg- 
ments upon  them,  where  the  submission  and  award  are  in  conformity 
to  the  statute. 

In  all  other  cases  of  submission  to  arbitrators,  the  parties  will  be  left  to 
their  common  law  remedies. 

This  cause  was  heard  before  Peters,  judge,  at  March  term, 
1854,  of  the  Peoria  circuit  court. 

Cited:  Judgment  upon  awards,  90  111.  310.  Jurisdiction  over  awards 
of  arbitrators,  55  111.  534;  60  111.  280;  12  Bradw.  590.  Vahdity  of  arbi- 
trators' award,  77  111.  516.  Intention  of  parties  determines  whetlicr 
penalty  or  not,  76  111.  159.  Mode  of  making  submission  to  arbitratois, 
17  111.  112.  When  pai'ties  left  to  common  law  remedies,  17  lU.  112;  01 
111,  471. 
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This  was  a  motion  entered  by  the  said  I^olte  for  a  judg- 
ment upon  an  award  made  by  William  C.  Boilvin,  William 
Kellogg  and  Horace  G.  Anderson,  in  pursuance  of  an 
agreement  of  submission  made  between  the  said  Low  & 
Chapin,  and  said  Nolte.  A  cross-motion  was  entered  by 
said  Low  &  Chapin,  to  set  aside  the  award  made  by  the 
arbitrators. 

The  court,  hearing  the  allegations  of  the  parties,  overruled 
the  cross-motion  made  by  said  Low  &  Chapin  to  set  aside 
the  award,  and  granted  the  motion  of  said  Wolte,  and  ren- 
dered judgment  in  favor  of  said  Kolte,  and  against  said 
Low  &  Chapin,  on  the  award  of  arbitrators,  for  the  sum  of 
$5,8Y6.46. 

The  agreement  of  submission  is  as  follows,  to  wit : 
"  State  of  Illinois,  County  of  Peoj'ia,  ss. 

"  Whereas  divers  disputes  and  controversies  have  arisen 
between  Henry  JSTolte,  of  Chillicothe,  Peoria  county,  Illi- 
nois, of  the  one  part,  and  William  W.  Low  and"  John  P, 
Chapin,  of  the  firm  of  Low  &  Chapin,  of  Chicago,  Illinois, 
of  the  other  part,  in  relation  to  a  certain  contract,  dated 
October  2,  1852,  a  copy  whereof  marked  (A.)  is  hereto  at- 
tached,- and  made  part  of  this  agreement.  And  whereas, 
certain  suits  and  controversies  arising  out  of  or  connected 
with  alleged  violations  of  said  contract,  or  matters  and 
transactions  of  the  parties  in  relation  thereto,  to  wit,  a  cer- 
tain suit  of  replevin  of  William  AV.  Low,  John  P.  Chapin 
V.  Henry  ISTolte  commenced  June  18,  1853.  xilso,  a  suit  in 
chancery,  of  William  W.  Low,  John  P.  Chapin  v.  Henry 
I^olte,  commenced,  and  bill  filed  June  9,  1853.  Also,  a  suit 
in  trespass  on  the  case,  upon  promises  of  Henry  ISTolte  v. 
William  W.  Low,  John  P.  Chapin,  commenced  the  22d  of 
August,  A.  D.  1853,  liavo  been  commenced,  and  are 
[*369]  now  pending  and  undetermined  ''Mn  the  circuit  court 
of  Peoria  county,  Illinois:  Now,  therefore,  it  is 
agreed  between  the  said  parties,  that  the  said  suits,  and  all 
and  singular  the  matters  and  things  pending  between  the 
parties  in  said  suits,  and  properly  and  legitimately  connected 
with  them,  or  either  or  them,  and  also  all  matters  and  things 
in  difference  between  said  parties,  arising  out  of  and  con- 
nected with  the  said  contract,  be,  and  the  same  are  hereby, 
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by  the  mutual  agreement  of  the  said  parties,  submitted  to 
the  final  arbitrament,  award  and  determination  of  William 
C.  Boilvm,  William  Kellogg,  Horace  G.  Anderson,  arbitra- 
tors, mutually  chosen  and  agreed  upon  between  said  parties, 
and  whose  award  and  determination  shall  be  final  and  con- 
clusive between  said  parties.  Said  arbitrators  shall  meet  at 
the  court-house  in  Peoria,  on  the  28th  day  of  February, 
A.  D.  1854,  and  after  being  duly  sworn,  shall  proceed  to  hear 
the  parties  and  their  testimony;  they,  the  said  arbitrators, 
or  a  majority  of  them,  shall  have  power  to  adjourn  from 
time  to  time,  for  the  purpose  of  obtaining  material  testi- 
mony, or  for  any  other  cause  satisfactory  to  said  arbitrators, 
or  a  majority  of  them ;  and  in  case  it  shall  so  happen  that  any 
one  of  the  arbitrators  above  chosen  by  the  parties  shall  die, 
refuse,  or  for  any  reason  can  not  serve  as  such  arbitrators, 
then  if  the  parties  can  not  agree  upon  an  arbitrator  to  serve 
in  the  place  of  the  one  thus  dying,  refusing,  or  being  unable 
to  serve,  the  remaining  arbitrators  shall  appoint  one  to  fill 
the  vacancy  thus  occasioned,  and  the  decision  and  determi- 
nation of  the  arbitrators  herein  agreed  upon,  or  appointed 
in  case  of  a  vacancy,  as  before  stated,  or  of  a  majority  of 
them,  shall  be  final  and  conclusive  to  the  parties,  and  said 
arbitrators  shall  decide  who  shall  pay  the  costs  of  each  and 
every  the  salts  before  named,  and  their  award  when  made 
shall  at  the  next  term  of  the  circuit  court  of  Peoria  county, 
or  at  any  subsequent  term  thereafter,  be  entered  and  be- 
come a  judgment  in  the  circuit  court  of  said  county,  upon 
which  execution  may  issue,  as  in  cases  of  judgments  at  law 
in  said  court.  The  party  seeking  to  enter  said  award  as  a 
judgment  giving  to  the  opposite  party  ten  days'  notice  of 
the  time  of  making  his  motion  for  judgment  on  said  award. 

"  The  said  arbitrators  are  to  make  out  their  award,  and 
give  to  each  party  a  copy  thereof,  on  or  before  the  1st  day 
of  June,  A.  D.  1854,  unless  the  time  is  extended  by  agree- 
ment of  parties, 

"  This  agreement  shall  not  operate  to  dismiss  or  discon- 
tinue any  of  said  suits  before  mentioned,  in  the  circuit  court 
of  Peoria  count}^  but  the  same  shall  remain  on  the  docket 
until  final  judgment  shall  be  entered  od  the  award  under 
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['"370]  this  submission,  '*or  the  award  shall  have  been  other- 
wise paid  or  complied  with  by  the  parties. 

"  But  neither  party  shall  make  any  further  costs  in  said 
suits  until  the  party  against  whom  the  said  award  shall  be 
made  shall  fail  to  comply  with  the  same,  or  the  arbitrators 
shall  fail  to  make  their  award  within  the  time  before  limited. 
The  said  arbitrators  shall  also  determine  who  shall  pay  the 
costs  of  this  arbitration. 

"  It  is  also  further  stipulated  and  agreed  by  and  between 
the  parties,  that  neither  of  the  parties  will  in  any  event  re- 
voke or  annul  this  ao;reement  of  submission:  and  thev  bind 
themselves  each  to  the  other,  that  they  will  abide  by  the 
said  submission,  and  the  award  made  under  the  same,  in 
the  penalty  of  $1,000  as  stipulated  damages,  to  be  paid  by 
the  party  delinquent  to  the  party  complying. 

"  In  witness  whereof,  the  said  parties  have  hereunto  set 
their  hands,  at  Peoria,  this  20th  day  of  January,  a.  d.  1854. 

"  Wm.  W.  Low. 
"John  P.  Chapin, 
"By  Wm.  W.  Low. 
"Henry  Nolte." 

The  contract  or  agreement  referred  to  in  the  said  submis- 
sion as  marked  (A.)  is  as  follows,  to  wit : 

"  I  hereby  agree  to  purchase  and  store  grain  for  "Wm.  W. 
Low  and  John  P.  Chapin,  and  deliver  aboard  of  canal  or 
steamboat,  as  follows :  (3)  three  cents  per  bushel  for  oats, 
(4)  four  cents  per  bushel  for  wheat,  beans,  flax  seed  or  other 
kinds  of  seed  or  shelled  grain ;  corn  in  the  ear,  (3)  three 
cents ;  if  shelled,  (5)  five  cents  per  bushel.  Ear  corn  to  be 
accounted  to  them  at  seventy  pounds  to  the  bushel,  if  taken 
in  the  ear,  and  if  shelled,  at  fifty-six  pounds. 

"  The  above  rates  to  apj^ly  on  grain  stored  after  this  date, 
October  2,  1852,  and  held  in  store  until  the  1st  of  August, 
1853,  and  ear  corn  in  crib  until  the  1st  of  October,  1853,  if 
required. 

"  Storage  for  grain  after  navigation  opens  in  the  spring, 
say  from  the  1st  of  April  till  the  last  of  November  follow- 
ing, corn  and  wheat  (3)  three  cents,  and  oats  (2)  two  cents 
per  bushel. 
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"I  hereby  agree  to  let  said  Low  &  Chapin  have  all  grain 
or  seeds  as  mentioned  above,  that  I  purchase,  or  cause  to  be 
purchased,  by  their  furnishing  me  with  money  from  time  to 
time  as  I  may  let  them  know  I  require  it  for  the  above- 
mentioned  purpose.  I  am  to  purchase  according  to  their 
instructions,  and  all  grain  purchased  to  be  held  sub- 
ject to  the  order  of  Wm.  W.  *Low,  I. am  to  have  [""371] 
the  privilege  of  buying  at  whatever  the  market  price 
may  be  here  without  being  further  instructed. 

"  This  contract  to  continue  in  force  one  year  from  the 

2d  day  of  October,  1852,  unless  mutually  agreed  upon  by 

the   parties   to  discontinue  the  same ;  if  grain  sacked  and 

sewed,  to  be  paid  for  extra  from  above  rates, 

"  Henry  ISTolte. 

"Low  &  CnAPm. 
"  Chillicothe,  2d  October,  1852." 

The  arbitrators  made  the  following  award,  to  wit : 

"  We,  the  undersigned  arbitrators,  mentioned  and  agreed 
upon  in  the  contract  of  submission  hereto  annexed,  do  cer- 
tify that,  pursuant  to  the  terms  and  conditions  of  the  said 
submission,  we  niet  at  the  court-house  in  the  city  of  Peoria 
on  the  28th  day  of  February,  a.  d.  1854,  and  the  parties 
and  their  attorneys  being  present,  after  being  duly  sworn 
according  to  law,  proceeded  to  hear  in  part  the  proofs  and 
allegations  of  the  parties,  and'  the  evidence  not  having  been 
concluded,  we  adjourned  the  further  hearing  of  the  said  cause 
until  the  next  day  at  9  o'clock,  a.  m.,  being  the  1st  day  of 
March,  1854,  at  which  time  we  again  proceeded  further  to 
hear  the  evidence  of  the  said  parties,  and  the  evidence  hav- 
ing been  closed,  we  again  adjourned  for  consideration  and 
deliberation  until  the  2d  day  of  March,  a.  d.  1854,  at  which 
time  we  again  met,  and,  after  mature  consideration  and  de- 
liberation, have  decided  and  awarded,  and  do  decide  and 
award,  as  follows,  to  wit: 

"First.  That  the  costs  of  the  suit  of  Henry  N'olte  v. 
WiUiam  W.  Low,  John  P.  Chapin,  trespass  on  the  case 
upon  promises,  be  paid  by  the  said  William  W.  Low  and 
John  P.  Chapin. 

"  Second,     That  the  costs  of  the  chancery  suit  of  William 
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"W.  Low,  Jolin  P.  Chapin  v.  the  said  Henry  ISTolte  be  paid 
by  the  said  William  W.  Low  and  John  P,  Chapin. 

"  Third.  That  the  costs  of  the  replevin  suit  of  William 
W.  Low  and  John  P.  Chapin  v.  Henry  ]^olte  be  paid  by  the 
said  William  W.  Low  and  John  P.  Chapin.  And  that  upon 
the  payment  of  the  said  costs  as  aforesaid,  which  shall  be 
done  at  the  next  t^m  of  the  circuit  court  of  Peoria  county, 
each  of  the  said  suits  shall  be  dismissed,  the  residue  of  the 
terms  and  conditions  of  this  award  having  been  first  com- 
plied with  by  the  parties  respectively. 

"Fourth.     We  do  further  decide  and  award  that  there  is 

due  from,  and  ought  to  be  paid  by,  the  said  William  W. 

Low  and  John  P.  Chapin  to  the  said  Henry  ]!*^olte,  for  and 

on  account  of  advances  and  commissions  made  and  accruing 

to  him  under  the  contract  attached  to  said  submission,  and 

for  and  on  account  of  damages  by  him  sustained  on 

P3Y2]  account  of  the  violation  *of  the  said  contract  on 

the  part  of  the  said  Low  &  Chapin,  and  for  damages 

sustained  by  reason  of  the  said  Low  &  Chapin  wrongfully 

suing  out  the  said  writ  of  replevin,  the  sum  of  $5,876.46; 

>nd  we  do  award  that  the  same  be  paid  by  the  said  Low  & 

Chapin  to  the  said  Henry  ISTolte  within  ten  days  after  they 

shall  have  been  served  with  a  copy  of  this  award. 

"  Fifth.  We  do  further  decide  and  award  that  the  said 
William  W.  Low  and  John  P.  Chapin  pay  the  costs  of  this 
arbitration,  which  are  claimed  and  taxed  as  follows:  Then 
follows  the  taxed  costs,  and  signed  and  sealed. 

"  Wm.  Kellogg.  [seal.] 
"W.  C.  BoiLvm.  [seal.] 
"  H.  C.  Anderson,  [seal.] " 

Upon  the  filing  of  the  said  submission  and  award  in  the 
nourt,  and  making  of  the  motion  for  judgment,  the  said 
Low  &  Chapin  moved  the  court  to  set  aside  the  award  for 
various  reasons,  which  are  fully  set  out  in  the  assignment 
of  errors. 

The  court  overruled  the  motion  of  said  Low  &  Chapin  to 

set  aside  said  award,  and  granted  the  motion  of  said  Nolte, 

and  rendered  judgment  on  the  award  against  Low  &  Chapin 

for  the  whole  sum. 
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The  said  Low  &  Cliapin  appeal  to  this  court  and  assign 
the  following  errors : 

1.  General  error. 

2.  Because  the  award  made  bj  the  arbitrators  is  not  final 
in  relation  to  the  said  suits  submitted  to  the  arbitrators  by 
the  said  submission. 

3.  Because  the  said  arbitrators  did  not  decide  upon  all 
matters  submitted  to  them  by  said  submission  and  presented 
to  them  by  the  parties  for  their  consideration. 

4.  Because  said  award  is  uncertain  in  its  description  of 
the  suits  to  be  dismissed,  and  other  acts  to  be  performed, 
and  said  award  is  therefore  void. 

5.  Because  the  award  is  dependent  upon  a  condition 
which  is  left  to  the  option  of  one  party  for  its  performance. 

6.  Because  the  arbitrators  took  into  consideration  and 
adjudicated  upon  matters  not  submitted  by  the  said  submis- 
sion, to  wit,  a  claim  of  said  ISTolte  for  damages  for  being 
mjured  and  broken  up  in  his  business  of  $1,000,  vvliich  claim 
was  allowed  by  the  arbitrators,  and  formed  a  part  of  the 
sum  total  of  said  award. 

7.  Because  the  said  award  is  against  the  law  and  the  evi- 
dence of  the  case  submitted. 

8.  Because  the  court  erred  in  overruling  the  exceptions 
of  Low  &  Chapin  to  said  award. 

^■9.  Because  the  court  erred  in  rendering  judgment  [*3Y3] 
in  the  form  and  manner  in  which  the  same  is  ren- 
dered, being  uncertain  as  to  amount,  and  a  part  of  it  is  con- 
ditional. 

10.  Because  the  court  erred  in  adjudging  that  Low  & 
Chapin  should  pay  the  costs  of  the  several  suits  mentioned 
in  the  said  judgment. 

11.  Because  the  court  erred  in  adjudging  that  said  chan- 
cery suit  and  replevin  suit  should  be  dismissed. 

T.  L.  Dickey  and  E.  IST.  Powell,  for  appellants.  !N".  H. 
PuEPLE  and  R.  S.  Blackwell,  for  appellee. 

Caton,  J.  This  judgment  must  be  reversed  for  the  want 
of  jurisdiction  in  the  circuit  court  to  enter  it.  The  court 
could  only  acquire  jurisdiction  to  enter  up  a  judgment  upon 
an  award  of  arbitrators  where  the  submission  and  award 
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were  in  conformity  to  the  statute  which  authorizes  a  judg- 
ment in  such  cases.  Our  statute  provides  for  two  cases 
only  where  the  court  may  render  a  judgment  upon  the 
award  of  arbitrators.  In  section  1,  chapter  7,  R.  S.,  it  is 
provided  that  parties  may,  by  an  instrument  in  writing, 
signed  and  sealed  by  them,  and  attested  by  at  least  one 
Avitness,  submit  to  one  or  more  arbitrators  any  controversy 
existing  between  them  not  in  suit ;  and  may  in  such  sub- 
mission agree  that  the  court  may  render  a  judgment  upon 
the  award  made  in  pursuance  of  the  submission. 

The  second  section  provides  for  submitting  to  arbitration 
suits  pending  in  court,  and  declares  that  the  court  may  at 
the  instance  of  the  parties  to  the  suit  enter  an  order  that 
the  same  shall  be  submitted  to  three  arbitrators,  to  be  named 
in  the  order.  Upon  the  award  of  arbitrators,  made  in  pur 
suance  of  such  order,  the  court  may  enter  up  a  judgment 
as  upon  the  verdict  of  a  jury.  In  these  cases,  and  in  these 
alone,  has  the  court  jurisdiction  to  enter  up  a  final  judg- 
ment upon  an  award  of  arbitrators.  In  all  other  cases  of 
submission  to  arbitrators,  the  parties  must  be  left  to  their 
common  law  remedies. 

In  this  case  the  agreement  of  submission,  after  reciting 
that  divers  disputes  had  arisen  between  the  parties  relative 
to  a  certain  contract,  a  copy  of  which  is  attached  to  the 
agreement,  and  that  certain  suits  or  controversies  arising 
out  of  or  connected  with  alleged  violations  of  the  contract, 
which  suits  are  named  and  decided  in  the  recital,  proceeds, 
"  ISTow,  therefore,  it  is  agreed  between  the  said  parties  that  the 
said  suits,  and  all  and  singular  the  matters  and  things  pend- 
ing between  the  parties  in  said  suits,  and  properly 
[*374:]  and  legitimately  connected  with  them,  *or  either  of 
them,  and  also  all  matters  and  things  in  difference 
between  the  said  parties  arising  out  of  ancl  connected  with 
said  contract,  be,  and  the  same  are  hereby,  by  the  mutual 
•agreement  of  the  said  parties,  submitted,"  etc.  The  agree- 
ment of  submission  was  executed  thus : 

"  Wm.  W.  Low. 
"  John  P.  Chapin, 
"  By  Wm.  W.  Low. 

"HeNKY   ISToLTE." 


432 


1854.]  Low  V.  IToLTE.  3T5 

It  is 'manifest  at  the  first  glance  that  here  is  a  submission 
not  contemplated  by  either  section  of  the  statute  above 
referred  to.  While  the  subject-matter  of  this  submission  is 
not  of  all  matters  in  difference  between  the  parties,  it  is  of  all 
matters  in  dispute  growing  out  of  or  relating  to  a  particu- 
lar contract,  whether  involved  in  the  several  suits  then 
pending  and  which  are  expressly  submitted,  or  other  mat- 
ters of  dispute  growing  out  of  the  contract.  The  subject- 
matter  of  the  submission,  then,  is  not  such  as  is  required  by 
the  first  section  of  the  statute  in  order  to  give  the  court 
jurisdiction  to  render  a  judgment  upon  the  award.  That 
section  says  it  shall  be  "  controversies  existing  between 
them,  not  in  suit."  Here  at  least  a  part  of  the  controver- 
sies which  were  submitted  were  in  suit,  as  is  shown  by  the 
aOTeement  of  submission.  The  intention  of  the  leoj'islature 
is  as  clearly  manifested  as  it  could  be  by  language,  not  to 
allow  suits  which  were  pending  in  court  to  be  submitted  to 
arbitration  by  agreements  out  of  court,  under  that  first  sec- 
tion, and  which  confers  upon  the  court  jurisdiction  to  enter 
judgments  upon  awards  made  in  pursuance  of  agreements 
of  submission  in  jyais.  Where  parties  submit  pending  suits 
to  arbitration,  by  agreements  out  of  court,  they  are  clearly 
not  entitled  to  the  benefits  of  the  statute,  but  are  left  to 
their  remedy  independent  of  it.  But  even  if  the  subject- 
matter  of  the  submission  were  such  as  is  contemplated  by  the 
statute,  the  form  of  the  execution  of  the  agreement  of  sub- 
mission is  not  such  as  is  required.  It  is  not  under  seal  and 
has  no  subscribing  witness,  both  of  which  are  expressly  re- 
quired by  the  statute,  and  are  thus  made  indispensable 
formalities  in  order  to  give  the  court  jurisdiction  to  enter 
judgment  upon  the  award.  We  might  as  well  be  asked  to 
dispense  with  a  written  agreement  of  submission  altogether 
as  to  dispense  with  the  seal  and  attesting  witness.  The 
simple  answer  to  all  is,  that  the  statute  requires  it  and  that 
is  the  law  of  the  case,  and  unless  we  would  palpably  and 
knowingly  disregard  the  law  we  must  obey  it. 

The  want  of  compliance  with  the  second  section  of  the 
act  is,  if  possible,  still  more  manifest.     The  subject-matter 
of  the  submission  under  that  section  is  a  suit  pend- 
ing in  court,  and  nothing  *else ;  and  the  only  mode  [*375] 
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of  submission  is,  by  a  rule  of  the  court,  to  be  entered 
on  the  record.  It  is  only  where  such  a  submission  is 
made,  that  the  court  is  empowered  by  the  second  section 
to  enter  any  judgment  on  the  award.  Here  the  agreement 
of  submission  was  made  out  of  court,  and,  so  far  as  this 
record  shows,  the  first  the  court  ever  heard  of  it  was  after 
the  award  was  made,  and  when  the  motion  was  entered  for 
the  judgment.  We  are  very  clearly  of  the  opinion  that 
the  statute  did  not  authorize  this  judgment,  and  that  it 
must  be  reversed,  and  the  party  left  to  seek  his  remedy  in 

another  form,  as  he  may  be  advised. 

Judgment  reversed. 


Jabesh   p.   Eddy  v.   The   County   Commissioners  of   the 

County  of  Peoeia. 

Appeal  from  Peoria. 

A  person  who  is  elected  a  justice  of  the  peace  for  a  "  precinct,"  if  he  is 
subsequently  elected  to  the  same  office  for  a  ''  township,"  and  accepts 
the  latter,  it  is  an  implied  resignation  of  the  first  office,  which  be- 
comes vacated. 

This  cause  was  heard  before  Petees,  judge,  at  ]^ovember 
term,  1853,  of  the  Peoria  circuit  court. 

]Sr.  H.  PuEPLE,  for  appellant.     Manning  and  Meeeiman, 
for  appellees. 

Teeat,  C.  J.  This  was  an  action  of  debt,  brought  in  the 
name  of  "The  County  Commissioners  of  the  County  of 
Peoria,"  to  the  use  of  Sanger,  administrator  of  Gray, 
against  Lucas,  Farmer  and  Eddy.  Lucas  and  Eddy  only 
were  served  with  process.  The  declaration  was  upon  a 
bond,  executed  by  the  defendants  to  the  plaintiffs,  on  the 
15th  of  November,  1849,  in  the  penalty  of  $1,000,  and  con- 
ditioned for  the  faithful  performance  by  Lucas  of  the  duties 
of  justice  of  the  peace  for  the  precinct  of  Lancaster,  in  the 
county  of  Peoria,  to  which  office  he  was  elected  on  the  6th 
of  November,  1819;  and  it  assigned  as  a  breach  of  the 
condition  of  the  bond,  that  Lucas,  as  such  justice 
[*376]  *of  the  peace,  on  the  1st  of  August,  1851,  collected 
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and  received  from  one  Strother,  $51.25,  upon  a  note  given^ 
by  Strotlier  to  Gray,  and  left  by  the  latter  with  Lucas 
for  collection,  which  sum  he  neglected  and  refused  to 
pay  over  on  demand.  Lucas  was  defaulted.  Eddy  filed 
three  pleas.  The  first  was  non  est  factum.  The  second 
plea  alleged,  in  substance,  that  the  people  of  Peoria  county 
adopted  the  sj^stem  of  township  organization  under  the 
provisions  of  the  act  of  the  12th  of  February,  1849,  and 
that  on  the  2d  of  April,  1850,  Lucas  was  duly  elected  a 
justice  of  the  peace  for  the  township  of  Timber,  in  the 
county  of  Peoria,  and  gave  bond  and  qualified  as  such; 
that  since  that  time  he  had  not  acted  as  justice  of  the  peace, 
except  by  virtue  of  his  last  election  and  qualification ;  that 
while  he  was  justice  of  the  peace  for  the  precinct  of  Lan- 
caster, Lucas  faithfully  performed  all  his  official  duties,  and 
that  the  breach  assigned  in  the  declaration  occurred  after 
his  election  and  qualification  as  justice  of  the  peace  for  the 
township  of  Timber.  The  third  plea  alleged,  in  substance, 
that  Lucas  was  elected  a  justice  of  the  peace  for  the  town- 
ship of  Timber,  as  stated  in  the  second  plea,  and  accepted 
the  office,  and  qualified  as  such  justice,  whereby  his  office 
of  justice  of  the  peace  for  the  precinct  of  Lancaster  was 
vacated  and  determined ;  and  that  the  breach  complained 
of  in  the  declaration"  occurred  subsequent  to  his  election 
and  qualification  as  justice  of  the  peace  for  the  township 
of  Timber.  Issue  was  joined  on  the  first  plea,  and  the 
court  sustained  demurrers  to  the  second  and  third  pleas. 
The  issue  of  fact  was  found  for  the  plaintiffs,  and  the  dam- 
ages were  assessed  at  $55 ;  and  judgment  was  thereupon 
entered  against  Lucas  and  Eddy. 

The  constitution  provides  that  justices  of  the  peace  shall 
be  elected  for  four  years.  The  legislature  may  determine 
the  number  of  justices  of  the  peace,  but  it  has  no  power  to 
abridge. the  terms  of  service  of  those  in  office.  Lucas  con- 
tinued to  be  a  justice  of  the  peace  under  his  first  election 
until  l!^ovember,  1853,  unless  he  vacated  the  office  by  ac- 
cepting the  one  to  which  he  was  elected  in  1850.  And 
unless  his  second  election  was  absolutely  void,  the  acceptance 
was  an  implied  resignation  of  the  first  office.  It  is  clear 
that  he  could  not,  at  the  same  time,  be  a  justice  of  the 
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peace  for  the  precinct  of  Lancaster  and  for  the  township  of 
Timber.  The  two  ofl0.ces  were  incompatible,  and  could  not 
be  united  in  the  same  person.  It  might  as  well  be  insisted 
that  one  person  could,  at  the  same  time,  be  judge  of  two 
circuits,  or  sheriff  of  two  counties.  There  is  no  pretense 
for  saying  that  Lucas  was  ineligible  to  the  office  of  justice 

of  the  peace  under  the  township  law.  The  election 
[*377]  was  valid  in  *itself,  and  it  became  effectual  on  his 

acceptance  of  the  office.  He  was  disqualified  from 
holding  both  offices,  but  it  was  competent  for  him  to  elect 
which  he  would  hold.  He  could  not  retain  the  first  after 
assuming  the  duties  of  the  last.  The  acceptance  of  the 
latter  was  an  abandonment  of  the  former.  From  the  neces- 
sity of  the  case,  he  ceased  to  be  a  justice  of  the  peace  for 
Lancaster  precinct  the  moment  he  qualified  and  entered  on 
the  duties  of  justice  of  the  peace  of  the  township  of  Timber. 
The  case  of  The  People  v.  Carrique,  2  Hill,  93,  is  an  au- 
thority exactly  in  point.  A  law  of  1822  provided  for  the 
appointment  of  three  justices  of  the  peace  of  the  cit}^  of 
Hudson;  and  in  April,  1836,  Carrique  was  appointed  one  of 
these  justices,  and  entered  upon  the  duties  of  the  office, 
which  he  continued  to  exercise  till  in  March,  IS-IO.  A  law 
of  1830  provided  for  the  appointment  of  two  additional 
justices  of  the  peace  of  the  city  of  Hudson;  and  in  January, 
1838,  Carrique  was  appointed  a  justice  under  this  law,  and 
qualified  and  acted  under  the  appointment.  In  March,  1810, 
Whiting  was  appointed  a  justice  of  the  peace  in  the  place 
of  Carrique,  and  qualified  as  such.  The  tenure  of  the  office 
under  both  laws  was  four  years.  An  information  in  the 
nature  of  a  quo  warranto  was  then  filed  at  the  instance  of 
Whiting  against  Carrique;  and  the  court  decided  that  Car- 
rique was  properly  in  office  under  the  last  appointment ;  that 
the  first  office  was  ipso  facto  vacated  by  his  acceptance  of 
the  new  appointment.  See,  also,  Angell  &  Ames  .on  Cor- 
porations, §§  133,  431,  and  notes.  The  second  and  third 
pleas  presented  a  good  defense  to  the  action,  and  the  court 
erred  in  sustaining  the  demurrers  thereto. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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"William  Maetest  v.  Absalom  Walkek. 

Error  to  Bureau. 

Execution  —  Jurisdiction  of  justice. —  Sapp,  a  justice  of  the  peace,  re- 
moved from  the  county,  and  transferred  his  docket  and  papers  to 
Hern,  then  the  nearest  justice  to  Sapp.  Hern  subsequently  removed 
from  the  state,  and  transferred  his  docket  and  papers,  including  those 

of  Sapp,  to  Swan ;  Swan  issued  an  execution  on  a  judgment 
[*378]  *rendered  by  Sapp.     Held,  that  the  execution  was  properly 

issued ;  that  Swan  was  vested  with  as  much  power  over  one 
docket  as  the  other ;  that  the  presumption  is  that  he  was  the  nearest 
justice,  and  that  the  officer  charged  with  the  execution  of  process 
was  protected,  unless  it  appeared  on  the  face  of  the  process  that  it 
was  issued  by  a  court  having  no  jurisdiction  of  the  case. 

This  cause  was  heard  before  Leland,  judge,  at  the  Octo- 
ber term,  1853,  of  Bureau  circuit  court. 

M.  T.  Peters,  for  plaintiff  in  error,  Chumaseeo  and 
Taylor,  for  defendant  in  error. 

Treat,  0.  J.  Martin  brought  an  action  of  replevin 
against  Walker,  to  recover  the  possession  of  a  horse  and 
harness.  The  plea  put  in  issue  the  right  of  the  plaintiff  to 
the  property.  The  cause  was  submitted  to  the  court  on  this 
state  of  facts:  "It  is  admitted  that  at  the  time  of  the 
taking  of  the  property  it  was  actually  owned  by  the  plaint- 
iff, and  after  being  levied  on  was  replevied  in  this  case  out 
of  the  possession  of  the  defendant ;  that  the  defendant  at 
the  time  of  the  taking  was  an  acting  constable,  and  as  such 
constable  seized  and  took  said  property  by  virtue  of  a  plu- 
ries  execution  issued  by  James  G.  Swan,  a  justice  of  the 
peace  of  Bureau  county,  upon  a  judgment  rendered  by  ]Sr. 
Sapp,  then  a  justice  of  the  peace  of  Bureau  county,  in 
favor  of  M,  O.  Farrell,  and  against  the  plaintiff;  that  after 
the  rendition  of  the  judgment  Sapp  resigned  or  removed 
from  the  county,  thereby  vacating  his  office,  and  transferred 
his  docket  and  papers  to  William  S,  Hern,  then  the  nearest 
justice  of  the  peace  to  Sapp,  who  afterwards  removed 
from  the  state  of  Illinois,  and  transferred  his  docket  and 
papers,  including  the  docket  and  papers  of  Sapp,  to  the 

Cited  :  17  111.  350. 
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said  James  G.  Swan,  wlio  issued  the  execution  upon  tlie 
judgment ;  upon  which  execution  the  defendant  levied  upon 
and  took  the  property  aforesaid,  which  is  the  taking  men- 
tioned in  the  declaration ;  and  all  the  knowledge  defendant 
had  of  the  transfer  of  the  docket  and  papers  of  Sapp  is 
the  statement  in  the  execution."  The  execution  bore  date 
the  16th  March,  1853,  and  it  recited  that  Farrell  recovered 
a  judgment  against  the  plaintiff  for  $53.06,  on  the  6th 
March,  184:5,  before  IS'.  Sapp,  a  justice  of  the  peace  of 
Bureau  county ;  and  that  Sapp  had  since  removed  from  the 
county,  and  his  docket  and  papers  had  been  transferred  to 
Swan,  according  to  the  statute  in  such  case  made  and  pro- 
vided. The  court  found  the  issue  for  the  defendant,  and 
awarded  a  reforno  habendo;  and  the  plaintiff  sued  out  a  writ 
of  error. 

Section  112,  chapter  59,  Eevised  Statutes,  provides : 
[*3T9]  "When  any  justice  of  the  *peace  shall  resign  his 
office  or  remove  from  the  county  or  district  in  which 
he  was  elected,  it  shall  be  his  duty  to  deliver  over  his  docket 
and  j)apers  relating  to  any  business  transacted  before  him, 
to  the  nearest  justice  of  the  peace  of  his  county;  and  in 
case  of  the  death  of  any  justice  of  the  peace,  it  shall  be  the 
duty  of  the  person  having  possession  of  said  docket  and 
papers  to  deliver  them  over  as  aforesaid."  Section  110  pro- 
vides :  "  When  the  docket  and  papers  of  any  justice  of  the 
peace  shall  be  transferred  to  any  other  justice  of  the  peace, 
as  provided  in  section  112,  such  justice  receiving  the  same 
may  proceed  to  the  completion  of  all  unfinished  business, 
the  issuing  of  executions  upon  judgments  remaining  unsat- 
isfied upon  such  docket,  and  coUect  the  same,  and  have  the 
same  poAver  in  respect  to  such  docket  and  papers  as  if  the 
same  pertained  to  proceedings  originally  instituted  before 
him."  Under  these  provisions,  the  docket  of  Sapp  was 
regularly  transferred  to  Hern ;  and  he  then  had  as  much 
power  over  the  judgment  as  if  it  had  been  rendered  by  him. 
The  question  in  the  case  is,  whether  the  same  power  was 
acquired  by  Swan.  It  was  the  duty  of  Hern,  on  removing 
from  the  state,  to  deliver  the  docket  of  Sapp  as  well  as  his 
own  to  the  nearest  justice  of  the  peace  in  the  county ;  and 
the  latter  would,  in  that  event,  be  vested  with  as  much  au- 
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thoritj  over  one  docket  as  the  other.  Such,  we  doubt  not, 
was  the  real  design  of  the  legislature.  A  different  con- 
struction of  the  statute  would  leave  no  means  of  enforcing 
the  judgments  entered  by  Sapp.  The  case  does  not  show 
affirmatively  that  Swan  was  the  nearest  justice  of  the  peace 
to  Hern.  The  presumption,  however,  is,  that  those  officers 
performed  their  duty.  The  facts  that  Hern  delivered  the 
dockets  to  Swan,  and  that  Swan  issued  executions  on  the 
judgments  entered  therein,  in  the  absence  of  all  proof  to 
the  contrary,  clearly  raises  the  presumption  that  the  latter 
was  the  nearest  justice  of  the  peace.  On  this  view  of  the 
case,  the  decision  of  the  circuit  judge  might  be  sustained. 
But  the  execution  was  a  justification  to  the  constable  on 
another  ground.  A  ministerial  officer  is  protected  in  the 
execution  of  process,  unless  it  appears  on  the  face  of  the 
process  itself  that  it  was  issued  by  a  court  having  no  juris- 
diction of  the  case ;  or  unless  the  officer  has  notice  in  some 
other  way  that  the  process  was  issued  without  authority  of 
law.  Such  is  the  established  doctrine  of  this  court.  Barnes 
V.  Barber,  1  Gilman,  401 ;  Tefft  v.  Ashhaugh,  13  Illinois,  602. 
There  was  nothing  on  the  face  of  the  writ  in  question  to 
indicate  any  want  of  authority  on  the  part  of  Swan  to  issue 
it.  On  the  other  hand,  it  clearly  appeared  therefrom  that 
he  had  jurisdiction.  It  stated  that  the  judgment  was 
recovered  before  Sapp,  and  that  his  docket  was  *trans-  ["^380] 
ferred  to  Swan  in  accordance  with  the  statute.  It 
was  not  the  duty  of  the  constable  to  inquire  into  the  truth 
of  the  statement. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Henky  p.  Adams  et  al.  v.  Alexandee  !N"eeley. 
Error  to  Boone. 

Cause  —  Issue  must  he  formed  before  trial. — A  cause  is  not  in  a  condi- 
tion to  be  heard  and  decided  until  an  issue  has  been  formed  in  the 
case. 

Costs  —  Payment  of  ,  made  condition  precedent  to  new  trial. —  Where 
the  payment  of  costs  is  made  a  condition  precedent  to  tlie  obtaining 

Cited  :  14  Bradw.  40. 
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of  a  new  trial,  if  the  defendant  neglects  to  perform  the  condition' 
within  the  prescribed  time,  the  judgment  remains  in  force,  and  may 
be  inquired  into  by  writ  of  error. 

This  cause  was  heard  at  the  December  special  term  of 
Boone  county  circuit  court,  J.  G.  Wilson,  judge,  presiding. 

Lull  and  Bukgess,  for  plaintiffs  in  error.  S,  A.  Huklbut, 
for  defendant  in  error. 

Tkeat,  C.  J.  ISTeeley  brought  an  action  of  assumpsit 
against  Adams,  Chase  and  Mix.  All  of  the  defendants 
were  summoned.  The  declaration  was  upon  a  promissory 
note,  made  by  the  defendants  as  partners,  under  the  style 
of  Mix  &  Co.  Adams  pleaded  in  abatement  of  the  action 
that  the  defendants  were  not  partners  at  the  time  of  the 
execution  of  the  note.  Chase  pleaded  that  the  note  was. 
executed  by  Mix  in  the  name  of  the  firm,  to  secure  the  pa}^- 
ment  of  his  individual  indebtedness,  and  without  the  knowl- 
edge or  consent  of  his  co-defendants.  Both  pleas  were 
verified  by  affidavit.  "  Chase  also  pleaded  oio?i  assumpsit. 
The  pleas  were  not  answered  by  the  plaintiff.  Mix  failed 
to  plead.  The  record  recites  that  the  parties  afterwards 
appeared  and  submitted  the  cause  to  the  court;  and  that 
the  court  found  the  issue  for  the  plaintiff,  and  rendered 
judgment  in  his  favor  for  $661.66.  It  further  recites 
[*381]  *that  the  court  granted  the  defendants  a  new  trial 
on  condition  that  they  should  pay  the  costs  of  the 
term  within  twenty  days.  It  does  not  appear  that  they 
complied  with  the  condition.  They  have  sued  out  a  writ  of 
error. 

1.  The  judgment  was  clearly  erroneous  and  must  be  re- 
versed. The  cause  was  not  in  a  condition  to  be  heard  and 
determined.  Ko  issue  had  been  formed  in  the  case.  The 
pleas  were  wholly  unanswered.  There  was,  therefore,  no 
question  to  be  submitted  to  the  court.  The  finding  was  not 
responsive  to  any  issue  presented  by  the  record.  An  issue 
should  have  been  made  on  the  plea  in  abatement,  and  dis- 
posed of,  before  proceeding  to  try  the  case  upon  the  merits. 
Issues  might  then  have  been  formed  on  the  other  pleas,  and 
referred  to  the  court  for  trial. 
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2.  The  action  of  the  court  upon  the  application  for  a  new 
trial  did  not  vacate  the  judgment.  The  grant  of  a  new 
trial  was  conditional.  The  defendants  were  required  to  pay 
the  costs  before  the  order  should  become  effectual.  The 
payment  of  the  costs  was  made  a  condition  precedent  to 
the  obtaining  of  a  new  trial.  As  the  defendants  failed  to 
perform  the  condition  wdthin  the  time  prescribed,  the  judg- 
ment remained  in  full  force,  and  the  plaintiff  was  at  liberty 
to  enforce  it  by  execution.  And  the  judgment  being  final, 
the  defendants  had  the  right  to  prosecute  a  Avrit  of  error 
for  its  reversal. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


James  McCumber  et  al.  v.  William  H.  Gilman. 
Error  to  Boone. 

Mortgagee  in  possession  —  Repairs, — A  mortgagee  in  possession  of 
j)remises  is  entitled  to  put  upon  them  all  necessary  and  proper  repairs 
to  prevent  waste,  and  to  reimburse  himself  out  of  the  rents  and 
profits,  unless  the  condition  of  the  premises  would  render  such  re- 
pairs injudicious. 

Same  —  Neio  imjyrovements. —  New  improvements,  at  the  expense  of  the 
estate,  will  not  be  allowed  except  under  peculiar  circumstances. 

Calvin  McCumbeb,  the  ancestor  of  the  complainants,  on 
the  4th  day  of  August,  1842,  purchased  from  Joel  Walker 
lot  2  in  block  Y,  in  Walker's  addition  to  Belvidere, 
for  |100,  '^'and  took  a  bond  for  conveyance  of  the  [*382] 
lot  on  payment  of  the  money  in  one  and  two  years, 
with  interest,  payable  annually,  for  which  McCumber  gave 
his  notes.  McCumber  paid  the  first  of  these  notes  and  a 
part  of  the  other  before  his  death, 

McCumber  borrowed  of  Gilman  $600  in  Illinois  internal 
improvement  scrip,  drawing  interest ;  to  secure  the  repay- 
ment of  which,  with  interest  at  three  per  cent,  per  annum 

Cited  :  54  lU.  100.  " 

Neiv  improvements  —  Mortgagee  in  possession  —  Right  to  make  re- 
pairs. See  Clark  v.  Finlon,  90  111.  345;  Harper  v.  Ely,  70  111.  580; 
Hosier  v.  Norton,  83  111.  519 ;  100  111.  63 ;  Roberts  v.  Fleming,  53  111,  196 ; 
Griffin  v.  Marine  Co.  52  111.  130;  Magnusson  v.  Charleson,  9  Bradw.  19 J. 
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upon  the  $600,  he  gave  his  note  and  a  mortgage  on  the  lot 
in  question.  This  note  and  mortgage  were  made  after 
the  last  note  given  for  the  payment  of  the  lot  had  become 
due. 

On  the  16th  of  August,  1845,  McCumber  died  intestate, 
leaving  a  widow,  and  the  complainants,  his  heirs,  returned 
to  probate  court  $125,  which  was  set  off  to  widow.  The 
estate  owed  debts,  as  proved,  amounting  to  $220,  not  in- 
cluding the  notes  to  Walker  and  Gilman. 

The  mortgage  to  Gilman  was  acknowledged  and  recorded 
in  September,  1844. 

After  death  of  McCumber  Gilman  sued  out  scire  facias  to 
foreclose  his  mortgage,  and  took  judgment  in  April,  1846, 
for  $240.  The  premises  in  question  were  sold  on  this  judg- 
ment for  $393.07,  and  Gilman  became  the  purchaser;  the 
redemption  expired,  and  Gilman  took  a  deed  from  the 
sheriff.  Walker,  by  order  of  a  decree  in  chancery,  con- 
veyed the  lots  in  question  to  Gilman.  In  the  spring  of 
1849  Gilman  made  improvements  on  the  premises  by  re- 
moving a  wooden  building,  variously  estimated  from 
twenty-five  to  one  hundred  dollars,  and  erecting  a  new 
building  in  its  place ;  by  laying  new  floors,  putting  on  blinds, 
etc. 

The  decree  was  rendered  by  J.  G.  Wilson,  judge,  at 
April  term,  1854,  of  the  Boone  circuit  court. 

W.  T.  Burgess,  for  plaintiffs  in  error.  S.  H.  Huelbtjt, 
for  defendant  in  error. 

Caton,  J.  The  case  of  McCumber  v.  Gilman,  reported 
in  13  lU.  543,  disposes  of  all  claim  which  the  defendant 
could  assert  under  the  judgment  of  foreclosure  which  was 
there  reversed,  and  leaves  him  simply  in  the  position  of  a 
mortgagee  in  possession  for  condition  broken,  and  leaves 
nothing  to  be  decided  in  this  case  except  to  determine  how 
much  he  shall  be  entitled  to  for  repairs  or  improvements 
which  he  has  put  upon  the  premises  during  his  possession; 
The  rule  on  this  subject  has  been  as  well  settled  by  this  court 
as  its  nature  will  admit.  It  is  not  only  the  right,  but  it  is  the 
duty,  of  the  mortgagee  in  possession  to  put  upon  the 
[*383]  premises  all  necessary  and  proper  repairs  to  ^prevent 
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them  from  going  to  waste,  and  to  reimburse  himself  out 
of  the  rents  and  profits,  unless,  indeed,  the  condition  of  the 
premises  would  make  it  injudicious  to  make  such  repairs. 
Circumstances  might  exist  where  it  would  be  better  for  the 
estate  to  abandon  the  improvements  altogether  than  to  re- 
pair them.  In  such  a  case,  the  court  could  not  sanction  an 
expenditure  thus  injudiciously  made.  But  the  rule  does  not 
admit  the  mortgagee  in  possession  to  make  new  improve- 
ments at  the  expense  of  the  estate ;  although  circumstances 
may  exist  which  will  authorize  the  court,  in  stating  the  ac- 
count, to  allow  the  mortgagee  for  new  improvements  which 
he  was  in  strictness  not  authorized  to  make  at  the  expense 
of  the  mortgagor.  McConnel  v.  Hallobush,  11  111.  61.  In 
that  case  an  allowance  was  directed  to  be  made  for  new 
improvements,  provided  certain  facts  should  be  established 
upon  a  further  hearing.  The  facts  further  to  be  established 
were  indicated  in  the  opinion  of  the  court  as  follows :  "  "Were 
we  convinced  that  the  improvement  was  made  in  good 
faith,  the  defendants  believing  they  had  made  a  valid  pur- 
chase of  the  premises,  and  that  the  expenditure  was  a  judi- 
cious one  for  the  benefit  of  the  estate,  we  think  they  should 
be  allowed  for  them."  In  this  case  there  is  no  doubt  that 
the  improvements  were  made  in  good  faith,  the  defendant 
believing  that  he  had  made  a  valid  purchase  of  the  estate, 
and  that  he  was  expending  his  money  upon  his  own  abso- 
lute property.  He  purchased  it  under  a  judgment  of  the 
circuit  court  foreclosing  this  same  mortgage,  and  after  the 
time  allowed  for  redemption  had  expired  he  took  a  sheriff's 
deed,  and  we  have  no  reason  to  doubt  that  he  supposed  his 
title  good.  Under  this  supposition  he  made  the  improve- 
ments, and  with  himself  as  owner,  it  may  be  very  true  that 
the  improvements  were  quite  judicious  and  proper.  But  it 
by  no  means  follows  that  considering  the  estate  as  belong- 
ing to  the  heirs  of  McCumber,  the  new  improvements  were 
judicious  and  proper.  Indeed  it  is  very  manifest  that  they 
were  not,  especially  as  to  the  new  stone  house  which  the 
defendant  erected  on  the  premises.  The  propriety  of  the 
expenditure  must  be  determined  with  reference  to  the  cir- 
cumstances of  the  heirs  of  the  mortgagor,  for  it  was  upon 
their  estate  that  the  improvement  was  made,  and  it  is  against 
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them  that  the  expense  is  sought  to  be  charged.  It  is  a  very 
hard,  if  not  an  unjust,  rule,  which  in  any  case  makes  one  a 
debtor  against  his  will ;  and  it  is  very  clear  that  it  should 
never  be  done,  unless  it  is  manifestly  to  his  advantage,  as 
well  as  just  and  proper  as  to  the  other  party.  Were  we  to 
consider  the  case  of  Gilman  alone,  there  can  be  no  doubt 

that  he  should  be  compensated  to  the  extent  of  the 
[*3S4:]  enhanced  value  of  the  premises  *by  reason  of  this 

expenditure ;  but  when  we  consider  the  situation  and 
circumstances  of  the  complainants,  there  can  be  no  doubt  it 
would  be  great  injustice  to  them  to  impose  such  a  burden 
upon  them.  It  would  be  equivalent  to  denying  them  any 
rehef  whatever.  Their  father  died  leaving  no  estate  what- 
ever to  these  infant  children  except  this  house  and  lot,  in- 
cumbered with  this  mortgage  of  about  $165,  and  leaving 
other  debts  amounting  to  about  $220.  The  value  of  the 
premises  was  about  $500,  and  were  then  worth  about  $65  a 
year  in  rents,  but  were  fast  going  to  decay.  The  defendant 
took  possession,  and  not  only  put  the  house  which  was  on 
the  premises  in  thorough,  though  not  extravagant  repair, 
but  he  put  a  new  fence  upon  the  lot,  and  removed  a  wooden 
kitchen  which  was  attached  to  the  back  part  of  the  brick 
house,  and  worth  from  $25  to  $50,  and  in  its  place  erected 
a  TiQ\x  stone  house  at  an  expense  in  the  whole  of  about 
$1,200,  which  he  now  insists  the  defendants  shall  pay  him 
before  they  shall  be  allowed  to  redeem  the  premises  from 
the  mortgage  which  their  ancestors  agreed  to  pay  him,  and 
to  satisfy  which  alone  he  had  a  right  to  take  the  possession. 
The  case  has  to  be  but  stated  to  show  that,  to  allow  it,  is 
equivalent  to  depriving  the  heirs  altogether  of  their  rights 
and  interests  in  the  premises ;  for  it  is  perfectly  manifest 
that  it  is  utterly  out  of  their  power  to  redeem  the  estate 
from  the  mortgage  and  to  pay  for  these  improvements.  No 
court,  and  no  judicious  individual  having  charge,  of  the 
estate  and  interest  of  these  infants,  could  have  sanctioned 
such  an  expenditure  at  the  time  it  was  made,  knowing  that 
it  was  to  be  charged  to  them  Avhen  they  should  come  to  re- 
deem, and  knowing  that  they  had  nothing  in  the  world 
with  which  to  pay  it.  The  improvements  must  have  been 
proper  and  desirable  as  to  them  and  in  their  circumstances, 
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before  they  can  be  pronounced  judicious  and  the  estate 
charged  with  them.  And  at  least  as  to  the  new  house  or 
addition,  and  the  new  fence,  we  are  of  opinion  that  the  rules 
of  law  do  not  admit  of  their  allowance.  The  defendant's 
claim  for  improvements  is  not  a  matter  of  strict  right,  and 
hence  to  determine  its  justness  we  must  consider  the  posi- 
tion of  the  other  parties ;  and  when  this  is  done,  we  see  at 
once  that  to  enforce  a  claim  against  them  for  benefits  which 
have  been  voluntered  to  them,  and  to  which  they  have 
never  given  the  least  encouragement,  would,  in  all  prob- 
ability, deprive  them  of  a  clear  right,  without  any  fault 
or  act  of  theirs.  We  are  of  opinion  that  the  court 
erred  in  requiring  the  complainants  to  pay  to  the  de- 
fendant the  value  of  the  new  improvements  which  he 
placed  upon  the  premises  while  they  were  in  his  possession. 
There  is  serious  doubt  whether  even  the  repairs 
*put  upon  the  brick  house  were  not  more  extensive  [*385] 
than  were  strictly  necessary  to  preserve  the  estate 
from  waste  and  make  it  tenantable,  and  more  than  were 
strictly  judicious,  when  we  consider  the  circumstances  of 
the  complainants ;  but  upon  the  whole,  we  have  thought  it 
proper  to  direct  that  they  should  be  allowed  to  the  defend- 
ant in  taking  the  account.  I  have  looked  through  the  evi- 
dence with  some  care,  with  the  hope  of  being  able  to  make 
up  a  satisfactory  account  between  the  parties,  and  thus  save 
the  expense  and  trouble  of  another  reference,  but  find  that 
I  am  unable  to  do  so.  Hence  we  must  confine  ourselves  to 
laying  down  the  principle  upon  which  the  account  should 
be  stated.  The  suit  must  be  remanded,  with  directions  that 
the  defendant  be  allowed  the  value  of  the  repairs  placed 
upon  the  brick  house  alone,  including  the  cellar  and  well, 
and  also  all  taxes  paid  by  him  upon  the  premises,  as  well  as 
the  amount  due  upon  the  mortgage.  The  evidence  in  this 
record  does  not  show  that  he  has  paid  the  balance  due  from 
McCumber  for  the  purchase  of  the  lot.  Should  he  establish 
by  proof  that  he  made  such  payment,  prior  to  the  time 
when  he  obtained  the  title  from  "Walker,  he  should  be  cred- 
ited with  the  amount  thus  paid  and  interest  thereon  from 
the  date  of  pa3^ment.  If  he  has  kept  the  property  insured, 
for  that  he  should  be  credited  also.     He  should  be  charged 
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Tvitli  the  value  of  the  rent  of  the  premises,  exclusive  of  the 
new  improvements  which  he  has  put  upon  them,  and  for 
which  he  gets  no  allowance  in  making  up  the  account.  The 
value  of  the  rent  is  to  be  estimated  of  the  premises  with 
the  repairs  for  which  he  receives  a  credit.  The  rents  to  be 
applied  in  extinguishment  of  the  taxes  paid,  repairs,  etc., 
first,  and  should  any  balance  remain,  then  towards  the  in- 
terest due  upon  the  mortgage,  and  then  the  principal; 
annual  rests  being  made  in  the  computation.  Or  if  the 
amount  paid  for  taxes,  repairs,  etc.,  should  exceed  the  value 
of  the  rents,  interest  may  be  allowed  upon  the  excess.  ]^o 
charge  to  be  made  for  the  wooden  shed  or  kitchen  removed. 
The  decree  must  be  reversed,  and  the  suit  remanded,  with 
directions  to  the  circuit  court  to  proceed  conformably  to 
the  principles  of  this  opinion. 

Decree  reversed. 


'"*386]  *Ika  B.  Eddt  v.  The    People  ex  relatione   Saeah 

Eddy  et  al. 

Error  to  Cooh  County  Court  of  Common  Pleas. 

In  a  proceeding  under  the  statute  to  procure  the  appointment  of  a  con- 
servator to  a  lunatic,  the  lunatic  must  have  reasonable  notice,  or  the 
inquisition  will  be  set  aside. 

On  the  8th  day  of  February,  1853,  Sarah  Eddy,  Charles 
Y.  Dyer  and  E.  W.  Lyon  filed,  in  the  Cook  county  court  of 
common  pleas,  M.  Skinner  presiding,  an  application,  stating 
that  Ira  B.  Eddy  had  estate,  real  and  personal,  and  request- 
ing that  a  jury  might  be  ordered  to  ascertain  whether  said 
Eddy  was  a  lunatic  or  distracted  person.  A  jury  was  or- 
dered, which  found  said  Eddy  to  be  an  insane  person. 

The  court,  having  heard  the  evidence,  determined  that  the 
estate  of  Eddy  was  of  the  value  of  $40,000,  and  appointed 
Devotion  C.  Eddy  conservator  of  the  estate,  and  ordered 
that  a  bond  should  be  given  in  the  sum  of  $80,000  ;•  which 
was  done. 

Afterwards,  Ira  B.  Eddy,  by  his  counsel,  filed  his  petition 

Cited:  23  lU.  206  [128];  97  111.  351. 
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for  a  rehearing,  whicli  was  denied,  to  whicli  exception  was 
taken.     Ira  B.  Eddy  then  sued  out  this  writ  of  error. 

E.  W.  Tract,  for  plaintiff  in  error.     G.  Goodrich,  for  de- 
fendants in  error. 

Caton,  J.  We  shall  confine  our  discussion  in  this  case  to 
the  question  of  notice.  The  statute  provides  that  whenever 
a  lunatic  has  any  estate,  the  judge  of  the  circuit  court  of 
the  county  in  which  such  lunatic  lives  shall,  on  the  applica 
tion  of  any  creditor  or  relative  of  the  lunatic,  order  a  jury 
to  be  summoned  to  inquire  whether  such  person  be  lunatic, 
and  if  the  jury  shall  so  find,  the  judge  shall  appoint  a  con- 
servator, etc.  The  statute  is  silent  upon  the  subject  of 
notice,  and  the  question  is,  whether  it  is  regular  to  proceed 
without  notice  to  the  supposed  lunatic.  We  are  clearly  of 
opinion  that,  upon  the  general  principles  of  law,  the  sup- 
posed lunatic  is  entitled  to  reasonable  notice.  If  he  be  in 
fact  a  lunatic,  the  notice  would  be  undoubtedly  use- 
less; but  that  is  the  very  question  to  be  tried,  *and  [*3S7] 
until  a  regular  trial  is  had  or  inquest  made,  the  pre- 
sumption is  in  favor  of  his  sanity.  The  consequences  re- 
sulting from  the  determination  are  of  the  most  momentous 
character  to  the  lunatic,  both  personally  and  pecuniarily, 
and  so  long  as  it  is  possible  that  a  sane  person  might,  upon 
an  ex  parte  examination,  be  found  to  be  insane,  every  prin- 
ciple of  justice  and  right  requires  that  he  should  have  notice 
and  be  allowed  to  make  manifest  his  sanity,  and  to  refute 
or  explain  the  evidence  tending  to  prove  the  reverse.  The 
idea  is  too  monstrous  to  be  tolerated  for  a  moment  that  the 
legislature  ever  intended  to  establish  a  rule  by  which  secret 
proceedings  might  be  instituted  against  any  member  of  the 
community,  by  any  party  who  might  be  interested,  to  shut 
him  up  in  a  madhouse,  by  which  he  might  be  divested  of 
his  property  and  his  liberty,  without  an  opportunity  of  a 
struggle  on  his  part.  Should  such  a  principle  be  sustained, 
the  most  sane  man  in  the  state  is  liable  to  be  surprised  at 
any  moment  by  finding  himself  bereft  of  his  property  and 
on  his  way  to  a  lunatic  asylum.  Such  justice  as  this  would 
be  worthy  of  that  dread  tribunal  the  lioly  vehme,  whose 
first  notice  to  its  victim  was  the  execution  of  its  sentence ; 
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but  it  can  not  be  tolerated  where  just  and  equal  laws  pre- 
vail and  can  be  enforced.  If  the  party  be  actually  lunatic, 
the  notice  can  do  no  harm ;  but  if  he  be  sane  it  is  of  the 
most  momentous  importance  to  him,  and  at  an}^  rate  it  must 
be  his  legal  right.  It  is  said  in  this  case  that  the  supposed 
lunatic  did  have  notice,  and  actually  appeared  by  counsel 
and  examined  the  witnesses,  and  that  we  should  presume 
notice  was  given  till  the  contrary  is  shown,  upon  the  prin- 
ciple that  we  will  presume  that  the  court  below  proceeded 
regularly.  If  notice  was  given  the  record  should  show  it 
affirmatively.  How  is  it  possible  upon  this  writ  of  error 
for  the  plaintiff  to  show  the  negative  and  prove  that  he  had 
no  notice?  This  case  must  be  tried  by  the  record,  and 
neither  party  can  introduce  other  evidence  to  contradict, 
'  explain  or  enlarge  it.  The  record  should  have  shown  the 
notice. 

But  this  is  not  a  case  of  first  impression.  The  case  of 
Chase  V.  Hathaway  is  analogous  to  this  in  every  essential 
particular,  and  is  precisely  in  point.  The  court  there  said, 
"  there  being  no  provision  in  the  statute  for  notice  to  the 
party  who  is  said  to  be  incompetent,  by  reason  of  insanit}", 
to  manage  his  estate,  it  seems  that  the  judge  of  probate  did 
not  think  such  notice  essential  to  his  proceedings.  But  we 
are  of  opinion  that,  notwithstanding  the  silence  of  the  stat- 
ute, no  decree  of  a  probate  court  so  materially  affecting  the 

rights  of   property  and   the   person  can   be   valid 
[*388]  unless  the  party  to  be  affected  has  had  an  *oppor- 

tunity  to  be  heard  in  his  defense."   See,  also,  2  Barb. 

Oh.  Pr.  229  et  seq. 

The  inquisition  and  order  of  the  common  pleas  must  be 

reversed. 

Order  reversed 


The  People,  on  the  relation  of  W.  T.  Buegess,  v.  Robert 

S.  "Wilson. 

Appeal  to  Cook  County  Court  of  Common  Pleas. 

Constitutional  law  —  Qualifications  of  judges. — The  eleventh  section 
of  the  fifth  article  of  the  constitution  of  Illinois,  wliich  provides  that 
no  person  shall  be  eligible  to  the  office  of  judge  of  any  court  in  this 
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state  who  is  not  a  citizen  of  the  United  States,  and  who  shall  not  have 
resided  in  this  state  five  years  next  preceding  his  election,  and  who 
shall  not  for  two  years  next  preceding  his  election  have  resided  in  the 
division,  circuit  or  county  in  which  he  shall  be  elected,  apphes  only  to 
judges  of  coiu'ts  established  or  recognized  by  the  constitution,  and 
which  are  required  to  be  elected  by  the  voters  of  divisions,  circuits 
and  counties.  <• 

The  constitution  is  not  a  grant  of  power,  but  a  limitation  of  the  power 
of  the  legislature.  And  it  is  competent  for  the  legislature  to  establish 
inferior  courts  of  civU  and  criminal  jurisdiction  in  the  cities  of  this 
state,  and  to  prescribe  the  qualifications  of  the  judges  of  such  courts. 

This  was  an  information  in  the  nature  of  a  quo  warranto 
against  Eobert  S.  "Wilson,  for  usurping,  intruding  into  and 
unlawfully  holding  the  office  of  judge  of  the  recorder's  court 
of  the  city  of  Chicago.  The  affidavit  in  support  of  the 
information  stated  that  under  and  by  virtue  of  an  act 
entitled  "  An  act  to  establish  the  recorder's  court  of  the  city 
of  Chicago,"  approved  February  12,  a.  d.  1853,  an  election 
was  held  in  said  city  on  the  first  Tuesday  of  March,  1853, 
for  a  judge  of  said  court,  in  pursuance  of  the  first  section 
of  said  act ;  that  Wilson  was  elected,  commissioned,  sworn 
into  office,  and  has  entered  upon  its  duties ;  that  he  had  not, 
at  the  time  of  his  election,  resided  five  years  next  preceding 
such  his  election  to  said  office  in  this  state. 

The  defendant,  Wilson,  was  ordered  to  show  cause  why 
leave  should  not  be  granted  to  file  the  information. 

The  cause  was  heard  before  J.  M.  Wilson,  judge  of  the 
Cook  county  court  of  common  pleas,  at  June  term,  1854,  of 
that  court. 

*Leave  was  not  granted ;  and  Burgess  sued  out  this  [*389] 
writ  of  error. 

Farnswoeth  and  Burgess,  for  the  relator.  H.  Frink,  T. 
HoYNE,  D.  MgIleoy  and  E.  S.  Blackwell,  for  the  defend- 
ant in  error. 

Per  Curiam.  The  judgment  of  the  court  of  common 
pleas  must  be  affirmed,  for  the  reasons  stated  by  the  judge 
of  that  court ;  whose  opinion  is  adopted  as  the  opinion  of 
this  court. 

Judgment  affirmed. 
ScATEs,  J.,  dissented. 
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The  opinion  of  the  judge  of  the  Cook  county  court  of 
common  pleas  (J.  M.  Wilson)  is  as  follows : 

This  is  a  motion  for  leave  to  file  an  information  in  the 
nature  of  a  quo  warranto  to  try  the  right  of  the  respond- 
ent to  hold  the  office  of  the  recorder  of  the  city  of  Chicago. 

In  the  argument  of  the  motion,  a  great  variety  of  ques- 
tions have  been  discussed,  touching  the  nature  of  the  pro- 
ceeding; its  history;  the  rights,  liability  and  qualifications 
of  the  relator;  the  authority  and  power  of  the  prosecuting 
officer ;  the  power  and  duty  of  the  court  in  permitting  the 
proceeding  to  be  instituted ;  and  the  right  of  the  respondent 
to  hold  the  office. 

The  conclusion  to  which  I  have  arrived  makes  it  unneces- 
sary for  me  to  refer  to  any  but  the  last.  It  was  admitted 
that  the  election  at  which  the  respondent  was  elected  to  the 
office  of  recorder  was  held  for  that  purpose,  and  conducted 
in  a  legal  manner;  that  the  respondent. received  a  plurality 
of  all  the  votes  cast  for  recorder,  and  that  he  is  entitled  to 
hold  the  office  unless  he  was,  at  the  time  of  his  election, 
constitutionally  ineligible. 

It  was  also  admitted  that  the  respondent  had  not  resided 
in  this  state  five  years  next  preceding  his  election.  It  is  in- 
sisted that,  for  that  reason,  he  was  not  eligible  to  the  office 
of  recorder,  under  the  eleventh  section  of  the  fifth  article  of 
the  constitution. 

It  therefore  becomes  necessary  to  give  a  construction  to 
this  section.  Its  language  is :  "  !N^o  person  shall  be  eligible 
to  the  office  of  judge  of  any  court  of  this  state  who  is  not  a 
citizen  of  the  United  States,  and  who  shall  not  have  resided 
in  this  state  five  years  next  preceding  his  election,  and  who 
shall  not,  for  two  years  next  preceding  his  election,  have 
resided  in  the  division,  circuit  or  county  in  which  he  shall 

be  elected,"  etc. 
[*390]  *By  the  first  section  of  the  same  article,  it  is  pro- 
vided as  follows:  "The  judicial  power  of  this  state 
shall  be,  and  is  hereby,  vested  in  one  supreme  court,  in  cir- 
cuit courts,  in  county  courts,  and  in  justices  of  the  peace : 
Provided^  that  inferior  local  courts,  of  civil  and  criminal 
jurisdiction,  may  be  established  by  the  general  assembly  in 
the  cities  of  this  state."     In  the  same  article,  it  is  provided 

450 


1854.]  The  People  v.  "^V^ilsoit.  390 

that  a  judge  of  the  "  supreme  court  shall  be  elected  by  the 
qualified  electors  of  each  grand  division  of  the  state,  a 
circuit  judge  in  each  circuit,  and  a  county  judge  in  each 
county. 

The  language  of  the  eleventh  section,  if  applied  distrib- 
utively,  having  reference  to  the  corresponding  provisions  of 
the  same  article,  would  be  as  follows :  'No  person  shall  be 
eligible  to  the  office  of  judge  of  the  supreme  court  of  this 
state  who  is  not  a  citizen  of  the  United  States,  and  who 
shall  not  have  resided  in  this  state  five  years  next  pre- 
ceding his  election,  and  who  shall  not,  for  two  years  next 
preceding  his  election,  have  resided  in  the  division  in  which 
he  shall  be  elected.  By  substituting  the  words  "circuit 
judge  "  for  "  judge  of  the  supreme  court,"  and  "  circuit "  for 
"division,"  you  have  the  qualifications  of  a  circuit  judge; 
and  by  substituting  the  words  "  county  judge  "  for  "  circuit 
judge,"  and  "county"  for  "circuit,"  you  have  the  qualifica- 
tions of  a  "  county  judge." 

The  word  "  division  "  is  only  applicable  to  the  judges  of 
the  supreme  court ;  "  circuit "  is  only  applicable  to  the  cir- 
cuit judges,  and  "county"  is  only  applicable  to  county 
judges;  and  each  provision  has  reference  to  the  fact  that 
these  judges  are  respectively  elected  by  the  qualified  voters 
in  these  specified  localities. 

It  is  evident  that  the  judges  referred  to  in  this  section 
must  not  only  have  resided  in  the  state  five  years,  but  also 
two  years  in  the  designated  division,  circuit  or  county. 

As  applied  to  the  judges  of  the  supreme,  circuit  and 
county  courts,  there  is  no  difficulty  nor  uncertainty  in  rela- 
tion to  the  application  of  the  language. 

By  what  rule  of  construction  can  the  terms  division,  cir- 
cuit, county,  or  either  of  them,  be  applied  to  the  recorder  of 
the  city  of  Chicago,  elected  by  the  qualified  voters  of  the 
city  of  Chicago  ? 

When  it  is  assumed  that  it  applies  to  a  locality  beyond 
that  within  which  the  officer  is  elected,  the  principle  upon 
which  the  requirement  is  made  ceases  to  operate ;  and  it 
may  as  well  be  said  that  the  recorder  must  have  resided  in 
the  division  or  circuit  as  in  the  county. 

If   the   constitution  had  simply  provided  that   no  per- 
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[*391]  son  slionld  *be  a  judge  of  any  court  in  this  state 
unless  he  is  a  citizen  of  the  United  States  and  had 
resided  in  this  state  five  years  next  preceding  his  election, 
there  would  have  been  less  room  for  construction  and  more 
doubt  of  the  eligibility  of  the  respondent.  In  such  a  case 
the  only  inquiry  would  be,  Is  he  elected  to  the  ofiice  of  a 
judge  of  a  court  in  this  state  i 

That  the  oiRce  is  that  of  a  judge  of  a  court  in  a  legal 
sense,  there  can  be  no  doubt.  But  the  persons  referred  to 
as  elected  judges  in  the  eleventh  section  are  those  of  whom 
it  may  be  alleged,  as  a  fact  showing  ineligibility,  that  such 
person  has  not  resided  two  years  immediately  preceding  his 
election  either  in  the  division,  circuit  or  county  in  which  he 
is  elected.  Can  this  be  said  of  the  recorder  of  the  city  of 
Chicago?  In  what  division,  circuit  or  county  has  he  been 
elected  ?  Clearly  in  none  in  the  sense  of  the  constitution. 
And  there  are  a  number  of  facts,  some  of  which  are  made 
applicable  to  the  judges  referred  to  in  the  eleventh  section, 
neither  of  which  can  be  predicated  of  the  recorder  of  the 
city  of  Chicago. 

The  language  of  section  11  is  clear  and  explicit  —  he 
must  be  a  person  to  whom  the  objection  of  a  want  of  two 
years'  residence  in  the  division,  circuit  or  county  would 
apply,  as  well  as  the  objection  of  a  want  of  five  years'  resi- 
dence in  the  state;  and  as  only  the  latter  can  apply  to  the 
respondent,  the  office  of  recorder  is  not  such  an  office  as  is 
referred  to  in  this  section  of  the  constitution.  By  reference 
to  the  first  section  of  the  fifth  article,  before  quoted,  it  will 
be  seen  that  justices  of  the  peace  are  officers  in  whom,  with 
the  judges  of  the  courts  named,  is  vested  the  judicial  power 
of  the  state.  Justices  of  the  peace  are  judges  in  the  legal 
sense  of  the  word,  having  power  to  decide  upon  the  rights 
of  others  by  authority  of  law ;  and  the  place  in  which  a 
justice  exercises  his  power  by  adjudicating  and  deciding  as 
a  justice  is  a  court.     3  Bl.  Com.  23. 

Yet  they  are  called  "  justices  of  the  peace,"  and  thus  con- 
tradistinguished from  those  called  judges  in  the  eleventh 
section.  The  fact  that  they  are  called  by  another  name  is 
evidence  that  the  convention  did  not  intend  to  include  jus- 
tices of  the  peace  in  the  term  judges,  as  used  in  the  eleventh 
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section.  And  this,  so  far  as  I  am  advised,  has  been  the  uni- 
form construction  of  the  constitution  in  every  part  of  the 
state.  Here,  then,  is  a  numerous  and  important  class  of 
judges  in  the  state,  holding  courts  in  numerous  places  al- 
most constantly,  and  in  whom  is  vested  a  portion  of  the 
judicial  power  of  the  state,  and  who  are  not  included  in  the 
term  judges  as  used  in  the  eleventh  section. 

It  follows  that  the  term  is  used  in  a  restricted 
sense,  and  does  *not  include  all  who  may  properly  [*392] 
be  called  judges  of  courts  in  the  state. 

The  court  is  to  ascertain  from  the  language  of  the  sec- 
tion itself,  and  what  precedes  and  follows,  the  intention  and 
object  of  the  convention.  This  I  have  already  attempted 
to  do  upon  the  assumption  that  the  recorder  of  the  city  of 
Chicago  would  have  been  included  in  the  term  judges,  as 
used  in  the  eleventh  section,  if  it  had  only  provided  for  a 
residence  in  the  state  five  years  previous  to  election,  but  I 
am  far  from  conceding  that  the  recorder  of  the  city  of  Chi- 
cago would  be  included  even  in  that  case.  On  the  other 
hand,  I  am  convinced  that,  upon  every  recognized  principle 
of  construction,  the  term  judges  could  not  include  any  ex- 
cept such  as  were  made  judges,  or  recognized  as  such,  by 
the  constitution. 

It  is  to  be  recollected  that  constitutional  provisions,  so  far 
as  they  relate  to  the  power  of  a  state  legislature,  are  not 
grants  of  power,  but  limitations  of  power,  and  that  the  rule 
in  such  case  is  that  such  provisions  shall  be  strictly  con- 
strued. Fletcher  v.  Pech,  6  Cranch,  88;  Golden  v.  Price,  3 
Wash.  C.  C.  K.  313;  The  People  v.  St  R.  R.  R.  Go.  15 
AVend.  133 ;  Field  v.  The  People,  2  Scam.  Y9 ;  Sawyer  v.  The 
Gity  of  Alton,  3  Scam.  127.  In  the  present  case,  when  the 
constitution  w^as  formed,  no  such  court  as  a  recorder's  court 
was  in  existence,  and,  for  anything  that  was  then  known, 
might  never  be  established. 

The  fifth  article  treats  exclusively  of  the  judicial  depart- 
ment; it  declares  in  what  courts  the  judicial  power  is 
vested ;  defines  the  qualifications,  duties  and  salaries  of  the 
judges;  the  jurisdiction  and  powers  of  the  courts,  etc.;  and 
tlien  proceeds,  in  the  language  already  quoted,  to  provide 
that  "  no  person  shall  be  eligible  to  the  office  of  judge  of 
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any  court  in  the  state,"  etc.  By  what  rule  of  construction 
am  I  authorized  to  add  the  words  "  or  that  may  be  here- 
after established  in  this  state  ? " 

The  language  is  in  the  present  tense,  and  evidently  refers 
to  the  judges  and  courts  then  established,  and  in  relation  to 
which  the  convention  were  making  the  provisions  already 
referred  to.  When  the  subject-matter  of  legislation  is  so 
apparent,  no  rule  of  construction,  so  far  as  I  am  aware,  will 
allow  a  court  to  presume  that  something  else  was  intended, 
and  thus  deprive  the  legislature,  by  implication,  of  power 
to  legislate  upon  a  given  subject. 

That  the  convention  did  not  intend  to  include  the  judges 
and  courts  that  might  be  established  under  the  proviso  to 
the  first  section  of  the  fifth  article  is  further  evident  from 
the  fact  that,  in  the  twenty-fourth  section  of  the  same  arti- 
cle, they  refer  to   the  courts  as  inferior  local   courts  in 

cities. 
[*393]  *As  they  did  not  include  justices'  courts,  which 
are  inferior  local  courts  in  counties,  if  they  intended 
to  include  inferior  local  courts  in  cities,  it  is  to  be  presumed 
the  convention  would  have  specified  the  qualifications  of 
judges  of  inferior  courts  in  cities,  especially  as  no  such 
courts  had  been  established,  if  it  was  intended  to  make  a 
distinction  between  them  and  justices  of  the  peace  in  this 
particular. 

Besides,  to  presume  that  the  convention  intended  to  in- 
clude in  general  words  inferior  courts  and  judges  of  such 
courts  not  in  existence,  when,  by  the  terms  used,  other  in- 
ferior courts  and  judges  in  existence,  of  a  similar  grade,  are 
excluded,  as  in  the  case  of  justices  of  the  peace,  is  to  pre- 
sume against  the  intention  of  the  convention,  as  indicated 
by  excluding  justices  of  the  peace. 

Construing  the  constitution  by  the  established  rules  of 
construction,  then,  without  reference  to  decisions  of  anal- 
ogous cases,  I  conclude  that  the  recorder  of  the  city  of  Chi- 
cago is  not  one  of  the  judges  referred  to  or  contemplated 
in  the  eleventh  section  of  the  fifth  article.  But  authority 
is  not  wanting.  The  case  of  Respub.  v.  Dallas^  3  Yates, 
300,  is  strikingly  analogous  to  the  present  case.  In  that 
case  a  motion  was  made  before  the  supreme  court  of  Penn- 
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sylvania  for  a  rule  against  the  respondent  to  show  cause 
why  an  information  in  the  nature  of  a  quo  warranto  should 
not  be  filed  against  him  for  exercising  the  office  of  recorder 
of  the  city  of  Philadelphia,  the  respondent  holding  at  the 
same  time  the  office  of  district  attorney  of  the  United  States 
for  the  eastern  district  of  Pennsylvania. 

The  decision  of  the  case  depended  upon  the  proper  con- 
struction of  the  eighth  section  of  the  second  article  of  the 
constitution  of  that  state,  declaring,  among  other  things, 
"  that  no  person  holding  or  exercising  any  oflice  of  trust  or 
profit  under  the  United  States  shall  at  the  same  time  hold 
or  exercise  the  ofiice  of  judge,"  etc.,  or  any  other  office  in 
the  state  to  which  a  salary  was  by  law  annexed,  etc.  It 
was  conceded  that  every  condition  applied  to  the  respond- 
ent ;  that  he  held  an  office  of  trust  and  profit  under  the 
United  States  at  the  same  time  that  he  held  the  office  of 
recorder;  that  he  was  a  judge;  and  that  if  he  was  such  a 
judge  as  the  constitution  contemplated,  the  court  was  bound 
to  grant  leave  to  file  the  information. 

Upon  the  motion,  the  whole  question  was  elaborately 
argued  by  eminent  counsel ;  and,  after  taking  the  case  under 
advisement,  C.  J.  Shippen  delivered  the  unanimous  opinion 
of  the  court,  denying  the  motion,  on  the  ground  that  the 
respondent  was  not  such  a  judge  as  the  constitution  referred 
to.  The  court  arrived  at  this  conclusion  by  a  course 
of  reasoning  which  is,  in  *my  judgment,  conclusive,  [*394] 
and  which,  in  almost  e\QTj  particular,  applies  to  the 
present  case  with  equal,  if  not  greater,  force  than  to  the 
case  before  that  court. 

As  this  decision  involves  the  construction  of  a  portion  of 
the  constitution,  and  affects  a  class  of  judicial  officers  that 
wilJ  probably  become  numerous,  and  an  important  branch 
of  the  judiciary,  it  is  important  that  the  question  should  be 
settled  by  the  highest  tribunal  of  the  state.  Without  ex- 
pressing any  opinion  in  relation  to  the  right  to  appeal,  I 
shall  afford  every  facility  in  my  power  to  enable  the  relator 
to  present  the  case  to  the  supreme  court. 

The  motion  is  denied. 
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Hugh  W.  Eeynolds  v.  Eli  Wilson,  Executor,  etc.,  et  m. 

Appeal  from  Peoria. 

Sale  of  real  estate  of  deceased  —  Order  of  court  to  he  followed. — 
Where  an  order  of  court  directs  the  manner  of  sale  of  real  estate  of 
a  deceased  person,  it  is  the  duty  of  the  executor  or  administrator  to 
conform  strictly  to  its  requirements. 

SajME  —  Sale  on  credit. —  A  court  may,  if  deemed  beneficial  to  the  estate, 
order  the  sale  upon  a  credit,  and  prescribe  such  duties  as  are  not  incon- 
sistent with  the  policy  of  the  statute,  all  which  must  be  strictly  fol- 
lowed. 

Special  proceedings. —  Where  special  proceedings  are  authorized,  by 
which  the  estate  of  a  party  may  be  divested  and  transferred  to  an- 
other, every  material  step  in  the  course  of  the  proceedings  must  be 
pursued. 

Notice  of  sale  —  Must  comply  with  order. —  Where  an  order  of  sale 
directs  that  six  weeks'  notice  thereof  shall  be  given,  a  shorter  notice 
will  invalidate  the  sale. 

This  cause  was  heard  before  Petees,  judge,  at  May  term, 
1854,  of  the  Peoria  circuit  court. 

^N".  H.  Purple,  for  appellant.  Manning  and  Mekeiman, 
for  appellees. 

Teeat,  C.  J.  Wilson,  executor  of  Squires,  obtained  an 
order  for  the  sale  of  so  much  of  the  real  estate  of  which 
the  testator  died  seized  as  would  be  sufficient  for  the  pay- 
ment of  his  debts.  The  order  required  the  executor  to  give 
six  weeks'  notice  of  the  sale  in  a  newspaper,  to  convey  the 

lands  sold  to  the  purchaser,  and  report  his  proceed- 
[*395]  ings  to  the  court.     The  executor  reported  *the  sale 

and  conveyance  of  two  hundred  acres  of  land  to  Rey- 
nolds for  $385.  It  appeared  from  the  report  that  he  gave  but 
four  weeks'  notice  of  the  sale.  Some  of  the  heirs  of  the  tes- 
tatoi  filed  exceptions  to  the  report,  and  the  executor  and 
purchaser  each  entered  motions  that  it  be  confirmed.  The 
court  sustained  the  exceptions  taken  by  the  heirs,  and  over- 
ruled the  motions  for  the  confirmation  of  the  report.  The 
purchaser  sued  out  a  writ  of  error. 

The  statute  provides:  "No  lands  or  tenements  shall  be 
sold  by  virtue  of  any  such  order  of  the  circuit  court  as  afore- 

Cited  :  63  111.  156 ;  69  lU.  648. 

456 


1854.]  Reynolds  v.  Wilson.  39 


said,  unless  such  sale  be  at  public  vendue,  and  between  the 
hours  of  10  o'clock  in  the  forenoon  and  5  o'clock  of  the 
afternoon  of  the  same  day;  nor  unless  the  time  and  place  of 
holding  such  sale  shall  have  been  previously  published  for 
the  space  of  six  weeks  successively,  by  putting  up  notices 
thereof  in  at  least  four  of  the  most  public  places  in  the 
county  where  such  real  estate  shall  be  sold ;  and  also  by 
causing  a  similar  notice  thereof  to  be  published  in  the  near- 
est newspaper  in  this  state ;  nor  unless  such  real  estate  shall 
be  described  with  common  certainty  in  the  said  advertise- 
ments. And  if  any  executor  or  administrator  so  ordered  to 
make  sale  of  any  real  estate  as  aforesaid  shall  sell  the  same 
contrary  to  the  provisions  of  this  chapter,  he  shall  forfeit 
and  pay  the  sum  of  $500,  to  be  recovered  by  action  of  debt, 
in  the  name  of  the  people  of  the  state  of  Illinois,  for  the  use 
of  any  person  interested  who  may  prosecute  for  the  same ; 
provided,  that  no  such  offense  shall  be  deemed  to  affect  the 
validity  of  such  sale ;  and  provided,  further,  that  it  shall  be 
lawful  for  such  executor  or  administrator  to  sell  the  same 
on  a  credit  of  not  less  than  six  nor  more  than  twelve  months, 
by  taking  bond,  with  good  security,  for  the  payment  of  the 
purchase  money,  and  by  taking  a  mortgage  on  said  land." 
It  is  insisted  by  the  plaintiff  in  error  that  the  failure  of 
an  executor  or  administrator  to  comply  with  these  provis- 
ions of  the  statute  does  not  affect  the  validity  of  a  sale  made 
by  him.  It  is  contended  on  the  other  hand  that  these  requi- 
sitions must  be  strictly  pursued  in  order  to  divest  the  heir 
of  title ;  that  the  only  effect  to  be  given  to  the  first  proviso 
is,  that  a  conviction  of  the  executor  or  administrator,  for 
failing  to  observe  them,  does  not .  ijjso  facto  avoid  the  sale ; 
but  the  validity  of  the  sale,  when  questioned  by  the  heir, 
must  be  determined  without  reference  to  such  conviction. 
In  our  view  of  this  case,  it  wiU  not  be  necessary  to  decide 
which  is  the  proper  construction  of  the  statute.  The  sale  in 
question  must  be  held  invalid,  whatever  may  have  been  the 
real  intention  of  the  legislature.  The  proviso  undoubtedly 
applies  to  a  sale  made  by  virtue  of  a  general  license 
from  *the  court.  In  the  case  of  such  an  order,  the  [*39GJ 
executor  or  administrator  must  look  to  the  statute 
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for  his  specific  powers  and  duties.  The  order  merely  author- 
izes him  to  sell  according  to  its  provisions.  But  this  sale 
was  not  made  under  such  an  order,  and  the  proviso  has  no 
application  to  the  case.  The  order  prescribed  the  mode  and 
terms  of  sale,  and  it  was  the  duty  of  the  executor  to  conform 
to  its  requirements.  The  court  directed  him  to  give  six 
weeks'  notice  of  the  time  and  place  and  terms  of  sale,  by 
advertisement  in  a  newspaper  of  the  county ;  and  it  reserved 
the  right  to  control  his  action  in  the  matter,  by  requiring 
him  to  make  report  of  his  proceedings.  It  is  clearly  compe- 
tent for  a  court  to  prescribe  the  mode  and  terms  of  such  a 
sale,  provided  it  requires  as  much  of  the  executor  or  admin- 
istrator as  the  statute  contemplates.  If  deemed  beneficial 
to  the  estate,  the  court  may  require  the  executor  or  admin- 
istrator to  give  more  than  six  weeks'  notice  of  the  sale ;  it 
may  require  the  notice  to  be  published  in  a  particular  news- 
paper, or  in  more  tiian  one;  it  ma}^  require  the  sale  to  be 
made  on  credit,  even  on  a  credit  of  more  than  twelve  months ; 
and  it  may  provide  that  the  title  shall  be  withheld  until  the 
purchase  money  is  paid.  Eequirements  of  this  character  are 
not  prohibited  by  the  statute;  nor  are  they  inconsistent 
with  its  policy.  Where  an  order  on  its  face  prescribes  the 
terms  of  sale,  it  is  the  duty  of  the  executor  or  administrator 
to  follow  it.  He  has  no  discretion  to  exercise.  His  duties 
are  defined  in  the  order,  and  he  must  execute  them  accord- 
ingly. The  purchaser  has  full  notice  of  what  the  order  con- 
tains, for  the  statute  requires  it  to  be  set  forth  at  large  in 
the  deed.  He  learns  therefrom  the  duties  of  the  executor 
or  administrator,  and  can  easily  ascertain  whether  he  has 
performed  them.  The  general  principle  of  the  law  is  strictly 
applicable  to  this  case ;  that  where  special  proceedings  are 
authorized,  by  which  the  estate  of  one  may  be  divested  and 
transferred  to  another,  every  material  step  in  the  course  of 
the  proceedings  must  be  pursued.  The  order  required  the 
executor  to  give  six  weeks'  notice  of  the  sale.  He  had  no 
power  to  sell  until  such  notice  had  been  given.  As  he  failed 
to  give  the  notice,  the  sale  in  question  was  invalid.  The 
purchaser  knew,  or  had  the  means  of  knowing,  that  the 
executor  was  not  pursuing  his  authority  in  making  the  sale. 
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He  had  no  right  to  call  upon  the  court  to  confirm  an  act 

done  in  express  violation  of  its  order. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


*RicHAED  B.  SiMPKEsrs  v.  Okson  p.  Eogees,    [*397] 
Error  to  McHenry. 

Evidence — Declarations  of  grantor. —  The  declarations  of  a  grantor, 
made  after  the  grant,  are  not  receivable  in  evidence  to  prejudice  the 
rights  of  the  grantee. 

Termination  of  tenancy  at  will  —  Rights  of  tenant. —  Where  a  ten- 
ancy at  will  is  determined  by  the  lessor  (which  he  may  do  at  pleasure), 
the  tenant  is  entitled  to  the  emblements,  and  to  a  reasonable  time  for 
the  removal  of  his  family  and  property,  with  free  ingress  and  egress 
for  the  exercise  of  these  x-ights ;  beyond  this  he  can  assert  no  rights 
under  such  lease. 

Crops — Trover. — Where  crops  are  put  upon  land  without  license  or 
authority,  trover  may  be  maintained  by  the  owner  of  the  land  for 
their  recovery. 

This  cause  was  heard  before  J.  G.  Wilson,  judge,  at  March 
term,  1854,  of  the  McHenry  circuit  court. 

Y.  H.  HiGGiNS  and  A.  B.  Cooee,  for  plaintifif  in  error. 
C.  McCltjee,  for  defendant  in  error. 

Teeat,  C.  J.  This  was  an  action  of  trover  brought  by 
Simpkins  against  Rogers  to  recover  the  value  of  the  crops 
raised  on  a  certain  tract  of  land  in  the  year  1853.  The 
plaintiff  proved  this  state  of  facts :  Bache,  being  the  owner 
of  the  land  in  question,  conveyed  the  same  to  the  plaintiff  on 
the  30th  of  November,  1852.  The  deed  was  acknowledged 
on  the  3d  and  recorded  on  the  24th  of  December,  1852. 
The  defendant  raised  wheat,  saffron  and  osage  orange 
jilants  on  the  land  in  1853,  to  the  value  of  $500,  and  appro- 
[)riated  the  same  to  his  own  use  before  the  commencement 
of  this  suit.  In  the  spring  of  1853,  the  plaintiff  notified 
the  defendant  not  to  sow  or  plant  the  land;  and  in  the  fall 
of  that  year  he  gave  him  notice  not  to  harvest  or  remove 
the  crops.     The  defendant  read  in  evidence  a  letter  from 

Cited:  51  lU.  155. 
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Baclie  to  himself,  dated  the  12th  of  June,  1852,  as  follows: 
"  I  have  no  objections  to  your  using  the  piece  of  land  you 
speak  of,  but  hope  you  will  leave  it  in  good  order,  and  seed 
it  down  ^ith  timothy  or  redtop  when  you  are  done  with  it. 
I  do  not  know  that  I  would  like  to  sell  it  at  present,  as  I 
might,  by  so  doing,  injure  the  sale  of  the  remaining  part, 
as  it  would  probably  be  an  object  to  the  purchaser  to  have 
the  privilege  of  both  sides  of  the  railroad.  I  am 
[*398]  willing  to  sell  the  whole  that  I  have  there,  *provided 
I  can  get  a  fair  price."  He  also  read  another  letter 
from  Bache,  dated  the  1-lth  of  December,  1852,  in  these 
words :  "  It  is  true  I  have  sold  Simpkins  the  piece  of  land. 
I  had  entirely  forgotten  that  I  had  given  you  the  privilege 
of  using  it.  I  regret  very  much  that  this  should  have  hap- 
pened. I  assure  you  I  never  would  have  sold  it  without 
reserving  the  privilege  I  had  granted  to  you.  If  he  should 
refuse  to  let  you  have  the  use  of  the  land,  I  should  consider 
him  guilty  of  deception  towards  me,  as  he  must  have  known 
that  you  had  the  promise  of  the  use  of  the  ground  by  }  our 
breaking  it."  The  plaintiff  objected  to  the  introduction  of 
this  letter.  The  defendant  likewise  proved  that  he  broke 
the  land  in  June,  1852,  for  the  purpose  of  planting  it  in. 
osage  orange  the  spring  following ;  and  that  this  was  known 
to  the  plaintiff  at  the  time.  On  this  evidence  the  court 
found  the  issue  for  the  defendant  and  rendered  judgment 
in  his  favor. 

The  second  letter  of  Bache  was  clearly  inadmissible.  He 
had  previously  parted  with  all  interest  in  the  land ;  and  he 
could  not  by  any  subsequent  statements  disparage  the  title 
of  the  plaintiff.  The  declarations  of  a  grantor,  made  after 
the  grant,  are  not  receivable  in  evidence  to  prejudice  the 
rights  of  the  grantee.  ' 

If  the  first  letter  from  Bache  and  the  breaking  of  the 
land  by  Rogers  could  together  be  construed  as  creating  a 
tenancy,  it  manifestly  was  but  a  tenancy  at  will,  determin- 
able at  the  pleasure  of  the  lessor.  It  merely  authorized 
Ilogers  to  use  and  occupy  the  land  for  the  time  being.  It 
gave  him  no  right  to  retain  the  ]iossession  for  any  certain 
time.  Bache  held  the  land  for  sale,  and  he  was  not  disposed 
to  make  a  lease  that  might  interfere  with  that  purpose. 
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While  he  continued  to  be  the  owner  he  was  wilhng  that 
Rogers  should  enjoy  the  land  without  charge.  But  he  re- 
served the  right  to  determine  the  tenancy  at  pleasure ;  and 
Rogers  entered  upon  the  land  subject  to  this  right  of  the 
owner.  It  was  competent  for  Bache,  or  his  grantee,  to  put 
an  end  to  the  tenancy  and  regain  the  possession  upon  giving 
reasonable  notice  to  Rogers.  Where  a  tenancy  at  will  is 
determined  by  the  lessor,  the  tenant  is  entitled  to  the  em- 
blements, and  to  a  reasonable  time  for  -the  removal  of  his 
family  and  property,  with  free  ingress  and  egress  for  the 
exercise  of  these  rights.  Beyond  this,  he  can  assert  no 
rights  under  the  lease.  4  Kent's  Com.  110 ;  jE'llis  v.  Paige, 
1  Pick.  43 ;  Davis  v.  Thompson,  13  Maine,  209 ;  Love  v.  Ed- 
monston,  1  Ired.  152.  In  this  case,  the  plaintiff  became  the 
owner  of  the  land,  and  notified  Rogers  not  to  occupy  or 
cultivate  the  same,  before  anything  was  done  under 
the  lease  except  the  breaking.  He  thus  *determined  p399] 
the  tenancy,  and  entitled  himself  to  immediate  pos- 
session of  the  land.  As  Rogers  neither  resided  on  the  land 
nor  had  any  crops  growing  thereon,  it  was  his  duty  to  sur- 
render the  possession  at  once  and  leave  the  plaintiff  in  the 
exclusive  enjoyment  of  his  property.  The  crops  were  raised 
by  Rogers  in  his  own  wrong  and  he  had  no  right  to  remove 
them  from  the  land. 

We  are,  however,  not  inclined  to  hold  that  there  was  any 
tenancy  in  the  case.  One  of  the  essential  qualities  of  a  lease 
was  wanting  —  the  reservation  of  rent  to  the  owner.  We  re- 
gard the  transaction  as  a  mere  permission  by  Bache  to 
Rogers  to  enter  upon  and  occupy  the  land.  While  this 
license  remained  in  force  it  was  a  sufficient  authority  to  Rog- 
ers to  use  and  enjoy  the  land.  But  it  was  revocable  at  the 
will  of  Bache  or  his  grantee.  It  was  revoked  by  the  plaint- 
iff, and  from  that  time  Rogers  ceased  to  have  any  right  or 
interest  in  the  land.  It  might  well  be,  if  Rogers  had  crops 
growing  on  the  land,  that  the  license  could  not  be  revoked 
until  the  same  were  matured  and  harvested.  But  the  per- 
mission was  withdrawn  before  the  sowing  of  the  land.  The 
law  upon  this  branch  of  the  case  was  fully  discussed  in 
Woodvjard  v.  Seeley,  11  111.  157. 

On  the  evidence  the  plaintiff  was  clearly  entitled  to  re- 
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cover.  The  crops  in  question  were  his  property,  and  trover 
was  maintainable  for  them.  Mooers  v.  Wait,  3  Wend.  104; 
Sallade  v.  James,  6  Barr,  144;  Grotty  v.  Collins,  13  lU.  567; 
Farrant  v.  Thompson,  5  Barn.  &  Aid.  826. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


MiLO  Smith  v.  Justin  Bangs  et  al. 
Appeal  from  Mc Henry. 

Injunction  —  Will  lie  to  prevent  commissioners  who  have  once  acted 
under  law  from  further  action. — An  injunction  will  lie  to  restrain 
commissioners  who  have  been  appointed  under  an  act  of  the  legisla- 
ture to  obtain  subscriptions  to  the  capital  of  stock  of  a  company  to  a 
certain  amount,  and  then  to  proceed  to  the  election  of  directors  to 
manage  the  affairs  of  the  company,  after  they  have  once  acted  under 
the  law  and  directors  have  been  elected,  from  proceeding  further  in 
the  premises. 

CORPOEATiON — When  comes  into  existence. — In  such  a  case,  where 
[*400]      the  prerequisites  of  the  charter  have  been  complied  with,  *the 
corporation  comes  regularly  rato  existence,  and  the  powers 
of  the  commissioners  are  at  an  end. 

Injunction —  When  equity  will  interfere  by. —  If  the  managers  of  a  cor- 
poration are  about  to  engage  in  an  enterprise  not  contemplated  by  the 
charter,  or  to  apply  its  funds  or  credit  to  other  purposes  than  those 
specified  in  it,  a  court  of  equity  will  interfere  by  injunction. 

A  court  of  equity  will  interfere  by  injunction  where  public  officers,^ 
under  claim  of  right,  are  proceeding  illegally  to  impair  the  rights  or 
injure  the  property  of  individuals  or  corporations,  or  where  it  is  neces- 
sary to  prevent  multiplicity  of  suits. 

This    cause   was    heard   at   March   term,   1854,    of  the 
McHenry  circuit  court,  by  J.  G.  Wilson,  judge. 

Church   &  Willaed   and  Burgess,   for    appellant.     C. 
McClure,  for  appellees. 


Cited:  Injunction,  proper  remedy  when,  56  111.  52;  12  Bradw,  394;  0 
Bradw.  185.  Slander,  what  is  privileged,  57  111.  289.  Chancery  can  re- 
strain nuisance,  57  111.  366.     When  equity  will  not  interfere,  18  111.  2")1 . 

"  Equity  will  enjoin  any  improper  diversion  of  corporate  funds  for  other 
than  corporate  purposes,  and  will  restrain  the  managers  of  a  company 
from  engaging  in  any  enterprise  not  contemplated  by  the  articles  of  in- 
corporation." High  on  Injunctions,  sec.  1193.  See,  also,  sec.  1225  and 
cases  cited. 
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Treat,  C.  J.  An  act  was  passed  on  the  23d  of  June,  1852, 
incorporating  "  The  ITorthern  Illinois  Railroad  Company," 
with  a  capital  of  $1,000,000,  to  be  divided  into  shares  of 
$100,  and  with  authority  to  construct  a  railroad  from  Chi- 
cago through  McHenry  county  to  the  state  line.  It  ap- 
pointed Justus  Bangs  and  fourteen  others  commissioners  to 
receive  subscriptions  to  the  capital  stock,  and  required  them 
to  give  thirt}^  days'  notice  of  the  time  and  place  of  receiving 
such  subscriptions  in  some  newspaper  published  in  Wood- 
stock and  Chicago.  It  required  them,  as  soon  as  $20,000  of 
the  capital  stock  should  be  subscribed,  to  appoint  a  meeting 
of  the  stockholders  for  the  election  by  baUot  from  their  own 
number  of  thirteen  directors,  and  to  give  twenty  days'  notice 
of  the  time  and  place  in  a  newspaper  published  in  Wood- 
stock and  Chicago.  It  made  the  commissioners  inspectors 
of  the  election,  and  provided  that  their  certificate  should  be 
sufficient  evidence  of  the  election  of  directors.  It  provided 
that  the  affairs  of  the  company  should  be  managed  by  the 
directors  and  that  they  should  hold  their  offices  for  one 
vear. 

On  the  27th  of  September,  1853,  Milo  Smith  filed  a  bill  in 
chancery  in  the  McHenry  circuit  court  against  the  commis- 
sioners named  in  the  act  of  incorporation.  It  alleged,  in 
substance,  that  the  commissioners  gave  due  notice  that 
books  of  subscription  for  the  capital  stock  of  the  company 
would  be  opened  in  the  village  of  McHenry  on  the  28th  of 
March,  1853;  that  the  commissioners  met  and  opened  books 
of  subscription  on  that  day,  and  that  $34,100  of  stock  was 
subscribed,  the  complainant  being  a  subscriber  for  two  hun- 
dred shares ;  that  the  commissioners  thereupon  closed 
the  books  of  subscription,  and  ^appointed  a  meeting  [*401] 
of  the  stockholders  for  the  election  of  directors  to  be 
held  at  the  same  place  on  the  28th  of  April,  1853,  and  gave 
due  notice  thereof ;  that  the  stockholders  met  at  the  time 
and  place  appointed,  and  elected  by  ballot  from  among 
themselves  thirteen  directors,  the  complainant  being  one  of 
the  number ;  that  the  commissioners  declared  the  persons  so 
chosen  to  be  duly  elected  directors  of  the  company,  and 
made  a  certificate  to  that  effect;  that  on  the  18th  of  July, 
1853,  the  comm-ssioners  gave  notice  that  they  would  opju 
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books  of  subscription  on  the  31st  of  August  following,  and 
the  complainant  thereupon  caused  an  injunction  to  be  issued 
and  served,  restraining  them  from  receiving  any  further 
subscriptions  of  stock,  but  the  commissioners,  in  disobedi- 
ence of  the  irijunction,  permitted  one  of  their  number  to 
subscribe  for  two  hundred  shares  of  stock ;  that  on  the  6th 
of  September,  1853,  the  commissioners  gave  notice  of  a 
meeting  of  the  stockholders  to  elect  directors  on  the  1st  of 
October  following;  that  these  acts  of  the  commissioners 
were  calculated  to  embarrass  and  injure  the  company,  and 
diminish  the  value  of  the  stock  held  by  existing  sharehold- 
ers ;  and  the  bill  prayed  that  the  commissioners  might  be 
enjoined  from  holding  a  meeting  for  the  election  of  directors, 
and  from  otherwise  interfering  with  the  affairs  of  the  com- 
pany. An  injunction  was  issued  and  served  on  the  defend- 
ants, prior  to  the  1st  of  October,  1853.  At  the  March  term, 
1854, the  court  sustained  a  demurrer  and  dismissed  the  bill; 
and  the  complainant  appealed. 

The  case  was  submitted  without  argument,  and  we  are, 
therefore,  not  aware  of  the  views  entertained  by  the  parties. 
If  the  allegations  of  the  bill  are  true,  and  they  must  be  so 
considered  on  demurrer,  it  is  clear  that  the  functions  of  the 
commissioners  ceased  on  the  election  of  directors.     The  bill 
■  shows  that  books  of  subscription  were  regularly  opened, 
the  requisite  amount  of  stock  subscribed,  and  a  board  of 
directors  duly  elected ;  in  other  words,  the  prerequisites  of 
the  charter  were  complied  with,  and  the  corporation  came 
regularly  into  existence.     The  powers  of  the  commissioners 
were  then  at  an  end,  and  the  directors  succeeded  to  the 
management  of  the  affairs  of  the  compainy.     The  commis- 
sioners had  no  authority  to  receive  further  subscriptions  to 
the  capital  stock,  or  order  a  new  election  for  directors.   The 
attempt  to  exercise  these   powers  was  unwarranted  and 
illegal.     And  this  presents  the  question  whether  a  court  of 
equity  ought  to  interfere  by  injunction  and  restrain  them 
from  carrying  their  designs  into  execution.     To  allow  them 
to  proceed,  under  these  circumstances,  might  prove  highly 
injurious  to  the  interests  of  the  shareholders.     The 
[-402]  result  would  -probably  be  two  boards  of  directors, 
each  claiming  the  exclusive  control  of  the  company ; 
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and  two  sets  of  subscribers,  each,  claiming, to  be  tlie  owners 
of  the  capital  stock.  Such  a  state  of  things  would  cause 
much  litigation,  aad  greatly  retard,  if  not  wholly  defeat, 
the  construction  of  the  road.  There  can  be  no  doubt  of 
the  power  of  a  court  of  equity  to  interfere  and  prevent  such 
consequences.  If  the  managers  of  a  corporation  are  about 
to  engage  in  an  enterprise  not  contemplated  hj  the  charter, 
or  apply  the  cor^Dorate  funds  or  credit  to  any  other  than  the 
purposes  therein  specified,  a  court  of  equity  will  interfere 
by  injunction,  at  the  instance  of  the  stockholders.  Bagshaiv 
V.  The  Eastern  Union  Railway  Co.  7  Hare,  114;  Beman  v. 
Ricford,  6  Eng.  Law  &  Eq.  E,.  106 ;  Coleman  v.  The  Eastern 
Counties  Railway  Co.  10  Beav.  1.  So  a  court  of  equity  has 
jurisdiction  to  interpose  by  injunction,  where  public  officers, 
under  claim  of  right,  are  proceeding  illegally  to  impair  the 
rights  or  injure  the  property  of  individuals  or  corporations, 
or  where  it  is  necessary  to  prevent  multiplicity  of  suits.  The 
Mohawk  &  Hudson  Railroad  Co.  v.  Artcher,  6  Paige,  83 ; 
Oakley  v.  The  Trustees  of  Williamsburgh^  id.  262 ;  Belknap 
V.  Belknap,  2  Johns.  C.  R.  463 ;  Ferwin  v.  Lewis,  4  Mylne  & 
Craig,  249. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Lewis  W.  Ross  v.  David  P.  Uttee. 

Appeal  from  Fulton. 

Bill  to  foreclose  uouyaxG^  —  Insufficient  pifoof. —  A  complainant 
alleged  in  his  bill  that]  he  was  the  assignee  of  one  of  several  notes 
secured  by  a  mortgage,  which  he  sought  to  foreclose ;  this  allegation 
was  denied ;  the  only  proof  offered  in  support  of  the  bUl  was  that 
the  note  set  forth  in  the  bill  was  a  copy  of  one  of  the  notes  executed 
by  the  mortgagor.  Held,  that  this  proof  would  not  authorize  a 
decree. 

This  cause  was  heard  before  Petees,  judge,  at  IS'ovember 
term,  1853,  of  the  Fulton  circuit  court,  and  a  decree  ren- 
dered for  the  complainant  Utter.     Ross  took  this  appeal. 

The  bill  avers  that  on  September  12,  1848,  Hamilton  B. 
Patterson  and  Joel  B.  Patterson  made  their  note  for  $128, 
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payable;  on  tlie  1st  day  of  Marcli,  1851,  to  James  E. 
[*403]  Sharp;  that  *on  the  10th  day  of  March,  1850,  the 
payee  assigned  it  to  the  complainant ;  and  that  at 
the  time  of  such  assignment  one  Joseph  L.  Sharp  guaran- 
tied the  collection  of  the  note ;  the  note  is  dated  September 
2,  1848. 

That  at  the  time  of  the  execution  of  the  note,  that  is,  Sep-' 
tember  12,  1848,  the  two  Pattersons  executed  a  mortgage 
which  is  set  out  in  hceo  verba,  the  condition  of  which  is,  that 
if  the  said  Pattersons,  their  heirs,  etc.,  shall  well  and  truly 
pay  or  cause  to  be  paid  to  the  said  party  of  the  second  part, 
his  heirs,  etc.,  or  assigns,  the  just  and  full  sum  of  $1,053, 
for  which  the  parties  of  the  first  part  have  this  day  executed 
their  promissory  notes,  payable  on  or  before  the  1st  day  of 
March,  a.  d.  1857,  as  specified  on  the  face  of  said  notes,  then 
this  mortgage,  together  with  said  notes,  bearing  even  date 
herewith,  and  given  by  the  said  parties  of  the  first  part  to 
the  said  James  E.  Sharp,  as  collateral  security  for  the  same 
sum  of  money  as  above  specified,  then,  etc. 

That  Sharp  conveyed  the  land  to  Hamilton  B.  Patterson 
and  Joel  B.  Patterson,  and  that  the  notes  were  given  to 
secure  the  purchase  money;  that  on  the  15th  day  of  Sep- 
tember, 1849,  Joel  B.  conveyed  the  land  to  Hamilton  B. ; 
that  on  the  15th  day  of  March,  1851,  the  said  Hamilton  B. 
conveyed  to  Lewis  W.  Eoss,  the  defendant. 

That  at  the  September  term,  a.  d.  1850,  one  Lyman  Moon 
recovered  a  judgment  on  one  of  the  promissory  notes  se- 
cured by  the  mortgage,  for  the  smn  of  $133.30  and  costs 
against  the  Pattersons ;  that  execution  issued  on  the  judg- 
ment, September  25,  1850,  under  which  the  land  was  sold 
for  the  satisfaction  of  the  judgment,  on  the  6th  day  of  Jan- 
uary, 1851,  to  said  Moon,  for  $146.60,  and  that  after  the 
sale  Moon  duly  assigned  the  certificate  of  purchase  to  Eoss, 
the  defendant. 

That  the  possession  of  the  land  was  transferred  with  and 
under  the  conveyances  down  to  the  defendant ;  and  that  all 
the  notes  have  been  paid  except  this  one  described  in  the 
mortgage. 

The  answer  is  under  oath.  It  admits  the  purchase  of  the 
land,  but  alleges  that  the  defendant  purchased  it  from  Joseph 
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L.  Sharp,  who  pretended  to  be  the  agent  of  James  Sharp, 
and  the  holder  of  the  notes  and  mortgage,  and  that  by  de- 
fendant's contract  with  said  Sharp,  he  was  to  have  a  title 
in  fee-simple,  free  and  clear  of  all  incumbrance,  and  that  de- 
fendant paid  Sharp  the  full  consideration,  $800,  for  the  said 
land,  and  supposed  the  title  was  clear,  and  the  notes  and 
mortgage  delivered  up  to  Hamilton  B.  Patterson ;  that  he 
has  been  informed  and  believes  that  all  the  notes  except 
this  one  were  delivered  up,  and  that  said  mortgage 
never  was  assigned  to  said  *complainant ;  that  he  [*404] 
has  no  knowledge  of  the  note  belonging  to  complain- 
ant ;  that  the  Pattersons  are  not  made  parties ;  that  he  has 
no  knowledge  that  the  note  sued  on  is  one  given  with  the 
mortgage,  except  from  rumor,  and  the  bill ;  and  that  com- 
plainant may  be  required  to  prove  the  same,  as  well  as  the 
other  allegations  in  the  bill. 

Deposition  of  John  M.  Lewis :  Knows  Patterson^,  a 
mortgage,  and  some  notes  to  James  R.  Sharp ;  don't  recollect 
the  description  of  the  land;  they  were  given  for  the  pur- 
chase money ;  the  notes  were  of  different  amounts,  some  of 
them  $128;  thinks  the  note  set  out  in  the  bill  is  a  copy  of 
one  of  them  (objected  to).  The  notes  were  to  be  paid  in 
produce,  to  be  delivered  at  Point  Isabel ;  does  not  know  of 
the  execution  of  any  other  notes ;  don't  know  whether  the 
notes  and  mortgage  bear  dates  on  different  days;  don't 
know  whether  notes  are  paid.  The  consideration  of  the 
notes  was  the  land  named  in  the  mortgage ;  this  information 
was  obtained  from  Pattersons;  the  notes  and  mortgage 
were  executed  on  the  same  day. 

Manning  and  Mekkiman,  for  appellant.  Blackwbll  and 
Beckwith,  for  appellee. 

Treat,  C.  J.  This  was  a  suit  an  chancery,  brought  by 
Utter  against  Eoss,  for  the  foreclosure  of  a  mortgage.  The 
bill  alleged,  in  substance,  that  in  September,  1848,  H.  B.  &  J. 
B.  Patterson  made  their  promissory  note  to  J.  R.  Sharp  for 
$128,  payable  in  March,  1851,  and  that  the  payee,  in  March, 
1850,  assigned  the  same  by  indorsement  in  writing  to  the 
complainant ;  that  the  Pattersons  also  executed  a  mortgage 
to  Sharp,  to  secure  the  payment  of  eight  notes,  including 
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tlie  one  held  by  the  complainant;  that  in  March,  1851,  the 
Pattersons  conveyed  the  mortgaged  premises  to  the  defend- 
ant, who  had  since  had  the  possession  thereof ;  that  in  Sep- 
tember, 1850,  Lyman  Moon  recovered  a  judgment  against 
the  Pattersons  on  one  of  the  notes  secured  by  the  mortgage, 
under  which  the  mortgaged  premises  were  sold,  and  the 
certificate  of  purchase  assigned  to  the  defendant ;  and  that 
all  of  the  notes  were  paid,  except  the  one  assigned  to  the 
complainant.  That  note,  but  not  the  indorsement,  was 
copied  into  the  bill. 

The  defendant,  in  his  answer,  admitted  the  purchase  of 
the  mortgaged  premises,  but  insisted  that  the  same  was  made 
for  a  full  consideration,  and  under  the  assurance  and  belief 
that  the  notes  and  mortgage  were  discharged.  He  stated 
in  reference  to  the  note  in  question,  that  he  "  has  no 
[*4:05]  knowledge  of  the  complainant  *being  the  owner  of 
said  note,  except  such  as  is  disclosed  in  the  bill ;  and 
that  he  has  no  knowledge  of  the  note  being  one  that  was 
secured  by  said  mortgage,  except  from  rumor  and  from 
what  appears  in  the  bill ;  and  he  asks  that  the  complainpit 
be  ruled  to  strict  proof  thereof,  as  well  as  the  other  allega- 
tions of  the  bill." 

The  only  proof  respecting  the  note  was  as  follows :  "  In- 
terrogatory :  Is  the  certified  copy  of  the  note  signed  by 
H.  B.  &  J.  B.  Patterson  set  out  in  the  bill  of  complaint  in 
this  cause,  and  now  before  you,  one  of  the  notes  executed 
as  stated  by  you  above  ?  Answer :  I  should  think  it  was." 
The  note  was  not  attached  to  the  deposition  of  the  witness, 
nor  does  it  anywhere  appear  in  the  case  except  as  copied  into 
the  bill. 

The  court  decreed  a  foreclosure  of  the  mortgage,  and  the 
defendant  appealed. 

The  complainant  alleged  that  he  was  the  assignee  of  one 
of  the  notes  secured  by  the  mortgage.  That  was  made  the 
foundation  of  his  right  to  relief.  As  the  allegation  was 
not  admitted  by  the  answer,  it  was  incumbent  on  him  to 
support  it  by  proof.  There  was  no  evidence  to  sustain  the 
allegation.  The  testimony  of  the  witness  did  not  even 
tend  to  show  that  the  complainant  had  a.ny  interest  in  the 
note  or  mortgage.     The  witness  merely  stated  that  the  in- 
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strument  set  forth  in  the  bill  was  a  copy  of  one  of  the 
notes  executed  by  the  Pattersons.  The  complainant  should 
have  produced  the  original  note,  and  proved  that  it  had  been 
assigned  to  him  by  the  payee.  Failing  altogether  to  make 
such  proof,  he  showed  no  right  to  a  foreclosure  of  the 
mortgage. 

It  was  insisted  on  the  argument  that  the  sale  on  execu- 
tion extinguished  the  mortgage.  But  the  case  is  too  imper- 
fectly presented  to  authorize  a  decision  of  this  question. 

The  decree  must  be  reversed  and  the  cause  will  be  re- 
manded, with  leave  to  the  parties  to  amend  their  pleadings 

and  take  additional  proofs. 

Decree  reversed. 


*WiLLiAM  Kennedy  et  al.   v.   Geokge   Gibbs  ef  al.  [^406] 
Apjpeal  from  Cook  County  Court  of  Common  Pleas. 

What  sums  recoverable  as  money  advanced — Interest. — A.  re- 
ceived goods  as  forwarding  and  commission  merchant  for  B.,  on  which 
A.  paid  freight,  and  charged  B.  $5.79  for  receiving  and  checking  the 
goods,  and  also  $4.70  for  commissions  for  freight  advanced.  Held, 
that  these  sums  could  be  recovered  as  money  advanced  in  the  ordi- 
nary course  of  the  business  of  A.  That  the  money  advanced  by  A. 
was  not  a  loan,  and  that  A.  could  not  recover  iuterest  as  a  matter 
of  course,  unless  there  had  been  a  vexatious  delay  in  the  payment  of 
the  money  from  B. 

This  cause  was  heard  before  J.  M.  "Wilson,  judge,  at 
May  special  term,  1853,  of  Cook  county  court  of  common 
pleas. 

HiGGiNs  and  Steothek,  for  appellants.  H.  F.  "Waite,  for 
appellees. 

Treat,  C.  J.  This  was  an  action  of  assumjysit,  brought 
by  Gibbs  &  Co.  against  Kennedy  &  Sons,  in  September, 
1852.     It  appeared  in  evidence  that  the  plaintiffs  were  for- 

Cited:  16  ni.  207;  24  lU.  138;  51  lU.  171. 

Usury — What  constitutes — Loan  necessary.  See  Lawrence  v.  Cowles, 
13  111.  577,  note. 

Interest  —  When  recoverable.  See  Lurton  v.  GUliam,  1  Scam.  577, 
note  iu  ed.  of  1886,  Callaghan  &  Co. 
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warding  and  commission  merchants  at  Chicago ;  and  that 
in  May,  1852,  they  received  by  consignment  a  lot  of  goods 
for  the  defendants,  on  which  they  paid  freight  amounting 
to  1182.10.  They  charged  the  defendants  $5.79  for  receiv- 
ing and  checking  the  goods,  and  also  $4.70  for  commissions 
on  the  amount  advanced  for  freight.  It  was  proved  that 
the  charges  and  commissions  were  customary  and  reason- 
able. The  action  was  brought  to  recover  the  foregoing 
sums..  The  court  instructed  the  jury  that  the  plaintiffs 
were  entitled  to  recover  interest  on  the  amount  advanced 
for  freight.  They  had  judgment  for  the  amount  claimed 
and  interest. 

Under  the  construction  put  upon  the  statute  in  the  case 
of  Sammis  v.  Clark,  13  HI.  544,  it  is  clear  that  the  plaintiffs 
were  not  entitled  to  recover  interest  on  the  sum  advanced 
for  freight  unless  the  transaction  amounted  to  a  loan  of 
money,  or  unless  there  was  an  unreasonable  and  vexatious 
delay  of  payment.  In  our  opinion,  it  was  not  a  loan  of 
money  within  the  meaning  of  the  statute.  The  money  was . 
not  advanced  by  the  plaintiffs  in  the  way  of  a  loan,  but  it  was 
paid  out  by  them  in  the  ordinary  course  of  their 
[*407]  business.  The  fact  that  they  charged  a  '^commission 
on  the  amount  advanced,  in  addition  to  all  other 
charges  on  the  goods,  shows  conclusively  that  they  did  not 
regard  the  transaction  as  a  loan  of  money.  If  it  could  be 
considered  as  a  loan,  the  charge  for  commissions  would  be  il- 
leo;al  and  render  the  transaction  usurious.  It  would  be  doino^ 
violence  to  the  intentions  of  the  parties  to  hold  it  to  be  a 
loan  of  money.  The  court  erred  in  charging  the  jury  that 
the  plaintiffs  were,  as  a  matter  of  course,  entitled  to  recover 
interest.  If  they  claimed  interest  because  there  had  been 
an  unreasonable  and  vexatious  delay  of  payment,  the  case 
should  have  been  put  to  the  jury  on  tha'c  ground.  It  would 
be  the  province  of  the  jury  to  determine  whether  payment 
had  been  unreasonably  and  vexatiously  withheld. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  7'eversed. 
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Theodokijs  Doty  v.  Benjaj^iin  "Wildee. 
Error  to  Cook. 

Statute  of  limitations  —  Memorandum  of  auctioneer. — An  auctioneer 
is  the  agent  of  vendor  and  vendee,  and  his  entry  in  the  sale  book  at 
the  time  of  the  sale,  containing  a  description  of  the  property,  real  or 
personal,  sold,  the  names  of  vendor  and  purchaser,  the  price  and  terms, 
signed  by  a  person  thereto  authorized  by  both  parties,  is  a  sufficient 
memorandum  in  writing,  witliiu  the  intent  of  the  statute  of  frauds, 
and  binds  both  parties. 

The  memorandum  of  the  auctioneer  must  on  its  face,  or  in  connection 
■with  some  other  writing,  contain  everything  necessary  to  show  the 
contract  between  the  parties,  .so  as  to  avoid  a  resort  to  parol  proof. 

Same  —  Entry  by  clerk  of  auctioneer. —  An  entry  by  a  clerk,  under  the 
direction  of  the  auctioneer,  will  be  regarded  as  the  act  of  the  auc- 
tioneer. 

Auctioneer's  authority  need  not  be  en  writing. —  The  authority  of 
the  auctioneer  need  not  be  in  writing. 

Parol  authority  to  contract  concerning  real  estate. —  A  party 
may  by  parol  authorize  another  to  make  a  contract  concerning  real 
estate,  which,  if  followed,  wiU  be  obligatory. 

This  cause  was  decided  by  Morris,  judge,  at  May  term, 
1854,  of  Cook  circuit  court. 

Blackwell  and  Beckwith  and  Yan  J.  Higgins,  for  plaint- 
iff in  error.     Phelps  and  McGirr,  for  defendant  in  error. 

Treat,  C.  J.  Doty  brought  a  suit  in  chancery 
against  Wilder  *on  the  24th  of  June,  1853.  The  bill  [*408] 
alleged,  in  substance,  that  on  the  3d  of  February, 
1853,  the  defendant  was  the  owner  in  fee-simple  of  that  part 
of  the  east  fraction  of  the  northeast  quarter  of  section  21, 
in  township  39  north,  of  range  14  east,  beginning  on  the 
west  line  of  Clark  street  one  hundred  and  ninety-eight  and 
seventy-five  hundredths  feet  south  of  the  southeast  corner 
of  block  107,  in  the  school  section  addition  to  Chicago, 

Cited  :  Verbal  appointment  sufficient,  24  111.  329 ;  56  111.  233.  Descrip- 
tion, what  is  sufficient  to  pass  title,  34  111.  191.  Power  to  contract  for 
sale,  46  lU.  245.  Statute  of  frauds,  what  constitutes  a  sufficient  memo- 
randum, 56  111.  235 ;  17  111.  360,  361 ;  sales  of  auction  are  within,  18  111. 
109.    Parol  agency  is  sufficient,  when,  17  111.  361,  441,  442. 

See  Starr  &  C.  111.  Stat.  1192  et  seq.  (ch.  59,  •[[  2),  notes. 
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thence  running  south  forty-two  feet,  thence  west  one  hun- 
dred and  seventy-four  feet,  thence  north  forty-two  feet,  and 
thence  east  one  hundred  and  seventy-four  feet ;  that  on  that 
day,  J.  B.  F.  Eussell  and  W.  F.  De  Wolf,  doing  business 
under  the  style  of  J.  B.  F.  Eussell  &  Co.,  were  real  estate 
auctioneers  and  agents,  and  had  P.  A.  Hayne  in  their  em- 
ploy as  salesman,  and  B.  F.  Quiniby  as  clerk;  that  about 
that  time  the  defendant  employed  J.  B.  F.  Eussell  &  Co.  as 
his  agents  to  sell  the  lot  in  question  at  auction,  and  for  that 
purpose  gave  them  a  description  of  the  same ;  that  J.  B.  F. 
Eussell  &  Co.  thereupon  caused  an  advertisement  to  be  in- 
serted in  a  daily  newspaper  of  Chicago,  signed  by  P.  A. 
Hayne  as  salesman,  stating  that  a  house  and  lot  adjoining 
the  Southern  Depot  on  Clark  street  —  lot  forty-two  by  one 
hundred  and  seventy-four  feet,  and  the  house  large  and  con- 
venient for  a  tavern  —  would  be  sold  at  auction  on  the  3d 
of  February,  1853,  at  10  o'clock  a.  m.  ;  that  on  that  day  J, 
B.  F.  Eussell  &  Co.,  by  P.  A.  Hayne  as  salesman,  offered 
the  lot  for  sale  to  the  highest  bidder,  upon  the  terms  that 
one-half  of  the  purchase  money  should  be  paid  upon  the 
execution  of  the  necessary  papers  between  the  parties,  and 
the  other  half  in  one  year  thereafter,  and  that  the  complain- 
ant became  the  purchaser  of  the  lot  for  the  sum  of  $4,700; 
that  the  defendant  was  present  at  the  sale  and  assented  to 
the  same  and  the  terms  and  conditions  thereof;  that  at  the 
time  of  the  sale,  J.  B.  F.  Eussell  &  Co.  had  and  kept  a  sales 
book,  in  which  it  was  their  custom  to  make  a  memorandum 
in  writing  of  every  sale  made  by  them  as  auctioneers,  con- 
taining a  description  of  the  property  sold,  the  time  when 
the  sale  was  made,  the  names  of  the  seller  and  purchaser, 
the  price  and  the  terms  and  conditions  of  sale,  which  book 
had  formerly  been  used  for  the  same  purpose  by  Eussell, 
and  was  headed  in  writing  on  the  top  of  each  page,  "  Auc- 
tion sales  of  real  estate  by  J.  B.  F.  Eussell,"  with  a  blank 
for  the  date  of  the  same ;  that  at  the  time  of  the  sale  J.  B. 
F.  Eussell  &  Co.,  through  their  clerk,  B.  F.  Quimby,  whose 
business  it  was  to  make  such  entry,  made  a  memorandum  in 
writing  in  the  sales  book,  which,  in  connection  with  the 
heading  on  the  top  of  the  page,  was  as  f oUows : 
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*^ Auction  Sales  of  Real  Estate  by  J.  B,  F.  Russell— Feb.  [*409] 

3d,  1853. 


Description. 

Ow^EK. 

Amount. 

Purchaser. 

Remarks. 

House  and  lot  adjoin- 
ing Southern  Depot 
on  Clark  street. 

B.  WUder. 

$4,700 

T.  Doty. 

i  cash, 
i  in  1  yr. 

That  the  depot  of  the  Southern  Michigan  Railroad  was 
situated  on  the  west  side  of  Clark  street  adjoining  the  lot^ 
which  de]3ot  was  known  by  the  name  of  the  Southern 
Depot,  and  was  so  understood  by  the  parties  at  the  sale ; 
that  the  lot  adjoined  the  depot  on  the  north  side  thereof, 
and  was  the  only  lot  with  a  house  upon  it  adjoining  the 
depot,  and  the  only  lot  owned  by  the  defendant  that  ad- 
joined the  depot ;  that  it  was  the  known  and  established 
custom  in  Cnicago,  when  sales  of  real  estate  are  made  at 
auction,  and  the  whole  or  any  part  of  the  purchase  money 
is  to  be  cash,  that  such  purchase  money  is  to  be  paid  when 
the  written  instruments  relating  to  the  sale  are  executed, 
and  that  is  to  be  done  as  soon  as  it  conveniently  can  be 
after  the  close  of  the  sale,  which  custom  was  well  known 
to  all  persons  present  at  the  sale,  and  particularly  to  the 
defendant ;  that  the  defendant  informed  the  bidders  at  the 
time  of  the  sale  that  possession  of  the  lot  would  be  imme- 
diately given  to  the  purchaser ;  that  on  the  day  of  sale,  the 
complainant  applied  to  J.  B.  F.  Russell  &  Co.  for  the  exe- 
cution and  completion  of  the  contract  of  sale,  and  was 
then  ready  and  willing,  and  offered  to  perform  everything 
to  be  done  on  his  part,  but  the  matter  was  delayed  until  J. 
Jj.  F.  Russell  &  Co.  could  procure  from  the  defendant  his 
signature  to  the  proper  instrument  of  writing  to  carry  out 
the  contract  on  his  part ;  that  after  repeatedl}^  applying  to 
J.  B.  F.  Russell  &  Co.  to  have  the  contract  executed,  the 
complainant,  on  the  11th  of  February,  1853,  tendered  them 
82,350,  and  demanded  an  agreement  for  a  deed  in  accord- 
ance with  the  terms  of  sale ;  and  he  has  ever  since  been 
and  still  is  ready  and  willing  to  pay  that  sum  of  money, 
and  in  all  things  to  comply  with  and  perform  the  terms  of 
the  sale ;  and  the  bill  prayed  that  the  defendant  might  be 
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compelled  to  execute  an  agreement  to  convey  the  lot  on  the 
paj-ment  of  the  purchase  money;  and  the  complamant 
offered  to  pay  the  same  in  such  manner  as  the  court  should 
direct.  The  court  sustained  a  general  demurrer  to  the  bill ; 
and  the  complainant  sued  out  a  writ  of  error. 

It  is  insisted  by  the  defendant  that  the  sale  in  question  is 
obnoxious  to  the  statute  of  frauds,  and  therefore  can  not  be 
enforced.  "Waiving  the  point  whether  it  can  be  raised  by 
demurrer,  we  proceed  to  consider  and  decide  the 
[*4:10]  question.  So  *much  of  our  statute  of  frauds  as  has 
any  relation  to  the  case  is  substantially  a  transcript 
of  the  English  statute  on  the  same  subject.  It  was  held  in 
the  case  of  Simon  v.  Ifotivos,  reported  in  3  Burrow,  1921, 
and  1  "W.  Blackstone,  599,  that  on  a  sale  of  goods  at  auc- 
tion, the  auctioneer  was  to  be  considered  as  the  agent  of 
both  seller  and  buyer;  and  that  his  setting  down  in  writing 
the  description  of  the  property,  and  the  names  of  the  seller 
and  buyer,  and  the  price,  was  a  sufficient  note  or  memoran- 
dum to  take  the  case  out  of  the  operation  of  the  statute  of 
frauds,  and  render  the  sale  binding  on  the  parties.  The 
doctrine  of  that  case  has  been  followed  by  the  English 
courts.  111716  V.  WMtehouse,  7  East,  558;  Rucker  v.  Cam- 
meyer,  1  Espinasse,  105.  And  they  hold  it  to  be  equally 
applicable  to  sales  of  real  estate  at  auction.  Emerson  v. 
Heelis,  2  Taunt.  38;  White  v.  Proctor,  4  id.  209.  The  En- 
glish courts  of  equity  adopt  the  same  rule,  and  apply  it  as 
Avell  to  auction  sales  of  land  as  of  goods.  Coles  v.  Tre- 
cothich,  9  Yesey,  235;  Blagden  v.  Bradhear,  12  id.  466; 
Buckmaster  v.  Ilanoss,  13  id.  45Y;  Ketneys  v.  Proctor,  3 
Yesey  &  Beames,  57.  The  statute  has  received  the  same 
construction  in  this  country,  as  well  in  respect  to  auction 
sales  of  real  as  of  personal  estate ;  and  such  sales  stand  on 
the  same  footing,  both  at  law  and  in  equity.  McComh  v. 
Wright,  4  Johns.  C.  E.  659;  The  Trustees  v.  Bigelow,  16 
Wend.  28 ;  Morton  v.  Dean,  13  Met.  385 ;  Cleaves  v.  Foss,  4 
Greenl.  1 ;  Hawldns  v.  Chase,  19  Pick.  502 ;  Hunt  v.  Gregg, 
8  Blackf.  105 ;  Smith  v.  Jones,  7  Leigh,  165 ;  Burke  v.  Haley, 
2  Oilman,  614;  Jfeadovjs  v.  Meadows,  3  McCord,  458;  The 
Trustees  v.  Wiley,  2  Hill,  C.  R.  584.  The  law  on  the  subject 
of  auction  sales  seems,  therefore,  to  be  Avell  settled.     The 
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auctioneer  is  regarded  as  tlie  agent  of  both  vendor  and 
vendee ;  and  an  entry  made  by  liim  in  his  sale  book  at  the 
time  of  the  sale,  containing  a  description  of  the  property 
sold,  the  names  of  the  seller  and  purchaser,  and  the  price 
and  terms  of  sale,  is  a  sufficient  memorandum  in  writing  of 
the  contract,  signed  by  a  person  thereto  authorized  by  the 
vendor  and  vendee,  within  the  intent  and  meaning  of  the 
statute  of  frauds,  and  binds  both  parties.  The  memoran- 
dum of  the  auctioneer  must,  however,  on  its  face,  or  in 
connection  with  some  other  writing,  contain  everything 
necessary  to  show  the  contract  between  the  parties ;  so  that 
there  be  no  need  of  parol  proof  to  ascertain  the  terms  of 
sale  or  the  intention  of  the  parties.  The  entry  may  be 
made  bv  the  clerk  of  the  auctioneer.  Being  done  under 
the  direction  of  the  auctioneer,  it  is  regarded  as  his  act. 
Frost  V.  Hill,  3  Wend.  386;  Smith  v.  Jones,  7  Leigh,  165; 
jSart  V.  Woods,  Y  Elackf.  568;  White  v.  Proctor,  4 
Taunt.  209.  The  authority  of  the  ^auctioneer  need  [*411] 
not  be  in  writing.  A  party  may  by  parol  authorize 
another  to  make  a  contract  concerning  real  estate ;  and  if 
the  agent  makes  a  Avritten  contract  in  pursuance  of  such 
authority,  the  principal  can  not  insist  upon  the  statute  of 
frauds,  but  he  may  be  charged  by  virtue  of  the  contract. 
3fe)'ritt  V.  Glason,  12  Johns.  102;  Worrallv.  Munn,  1  Selden, 
229 ;  Mc  Wtiorter  v.  McMahan,  10  Paige,  386 ;  Hawkins  v. 
Chace,  19  Pick.  502;  Yerhij  v.  Griggsby,  9  Leigh,  387;  John- 
son v.  McGurder,  15  Missouri,  365. 

Applying  these  principles  to  this  case,  it  is  free  from  all 
difficulty.  It  is  clearly  not  within  the  operation  of  the 
statute  of  frauds.  There  is  a  sufficient  memorandum  in 
writing  of  the  contract  of  sale.  An  entry  was  made  in  the 
sales  book  of  the  auctioneers,  at  the  time  of  the  sale, 
containing  everything  necessary  to  show  a  valid  contract 
between  the  parties.  It  states  the  names  of  the  vendor  and 
vendee,  the  amount  of  the  purchase  money,  and  the  time  of 
payment.  It  also  contains  a  sufficent  description  of  the 
property.  It  is  described  as  a  house  and  lot  owned  by  the 
defendant,  adjoining  the  Southern  depot  on  Clark  street. 
There  are  references  in  this  description,  by  which  the  lot 
can  be  identified  and  distinguished.     The  depot  and  street 
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are  well  known  localities.     The  bill  likewise  alleges  that  the 

lot  was  the  only  one  with  a  house  upon  it  adjoining  the 
depot,  and  that  the  defendant  owned  no  other  lot  answering 
to  this  description.  In  this  state  of  case,  there  could  not  be 
the  least  difficulty  in  ascertaining  the  precise  location  and 
extent  of  the  lot.  If  the  defendant  had  conveyed  the  lot 
by  the  same  description,  there  could  not  be  a  doubt  but  that 
his  grantee  would  hold  the  property.  Surely  no  greater 
certainty  is  required  in  a  contract  of  sale  than  in  a  convey- 
ance. The  bill  shows  that  the  complainant  promptly  offered 
to  perform  the  contract  on  his  part ;  and  he  has  a  clear  right 
to  call  upon  a  court  of  equity  to  compel  its  specific  execu- 
tion by  the  defendant. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed^ 


[*412]      ^Samuel  Holmes  v.  William  Stummel. 

Appeal  from  Marshall. 

Construction  of  contract  to  clear  land  —  Evidence. — Where  a  con- 
tract requii-es  that  a  party  shall  "  clear,  grub  and  pile  the  brush,  all  to 
be  done  in  good  order,  on  all "  of  a  described  piece  of  land,  through 
which  was  a  ravine,  it  is  erroneous  to  admit  evidence  that  it  was  not 
usual  in  the  neighborhood  to  grub  such  ravines,  or  that  a  farm  would 
be  better  without  having  them  grubbed,  especially  when  the  party  in- 
sists upon  liis  right,  under  the  contract,  to  have  such  grubbing  done. 

The  word  "clear"  in  such  connection  appUes  to  brush  too  smaU  to  be 
grubbed,  and  not  to  large  trees. 

This  was  an  action  of  assumpsit  by  Stummel  against 
Holmes,  on  common  counts,  for  work  and  labor  done ;  plea, 
the  general  issue ;  trial,  and  verdict  for  Stummel  for  $193.19, 
before  Leland,  judge,  at  October  term,  1853,  of  the  Mar- 
shall circuit  court. 

Stummel  proved  that  he  had  done  grubbing  for  Holmes, 
commencing  his  work  in  the  spring  of  1852,  and  continuing 
till  the  spring  of  1853. 

Holmes  proved  that  work  was  done  under  the  following 
contract :  Stummel  has  this  day  agreed  to  clear,  grub  and 

Cited  :  24  111.  370 ;  28  111.  385 ;  50  ni.  141 ;  59  lU.  81 ;  68  lU.  424 ;  80  lU.  494. 
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pile  tlie  brush,  all  to  be  done  in  good  order,  on  all  the  land 
south  of  the  road  running  from  Sandy  Creek  bridge  to  John 
Foster's,  that  William  White  bought  of  Edward  Evans,  to 
be  done  and  completed  by  the  1st  day  of  April,  1853 ;  and 
the  said  Samuel  Holmes  hath  agreed  to  pay  the  said  William 
Stummel  two  hundred  and  seventy-eight  dollars  for  the 
same ;  fifty,  when  the  work  is  one-half  completed,  the  bal- 
ance when  done  and  completed.  Holmes  proved  that  there 
was  a  ravine  on  said  land,  running  through  the  same  from 
the  northeast  to  the  southwest ;  that  along  this  ravine  there 
was  left  standing  brush  and  bushes. 

T.  L.  Dickey,  for  appellant.     Glovek  &  Cook,  for  ap- 
pellee. 

Caton,  J,  Stummel  agreed  with  Holmes  for  a  certain 
price  to  "  clear,  grub  and  pile  the  brush,  all  to  be  done  in 
good  order,  on  all  of  the  land  south  of  the  road,"  etc.,  de- 
scribing the  land  on  which  the  work  was  to  be  done. 
TJpon  the  land,  at  the  time,  *were  standing  some  [*413J 
large  trees,  some  small  trees  or  bushes,  and  under- 
brush. Stummel  was  to  receive  for  doing  the  job,  $278. 
He  did  the  grubbing,  although,  as  the  evidence  shows,  im- 
perfectly cut  down  the  underbrush,  and  piled  the  brush  on 
all  the  land,  except  a  ravine  which  run  through  the  whole 
lot,  which  he  neglected  entirely.  The  court  decided  that' 
by  the  contract  he  was  bound  to  grub,  cut  and  pile  the 
brush  on  all  the  land,  as  well  that  in  the  ravine  as  the 
other,  but  that  he  was  not  bound  to  clear  the  land  of 
the  large  trees,  which  would  not  be  included  in  the  contract 
to  grub,  but  admitted  evidence  that  it  was  not  usual  among 
farmers  in  that  neighborhood  to  grub  ravines,  such  as  the 
one  upon  this  land,  and  that,  in  the  opinion  of  the  witnesses, 
it  was  no  advantage  to  the  farm  to  have  it  grubbed.  Evi- 
dence was  also  admitted  tending  to  show  that  the  defend- 
ant below  knew  that  the  plaintiff  grubbed  up  to  the  side  of 
the  ravine,  and  then  passed  over  it  and  grubbed  the  land 
on  the  other  side,  without  doing  the  work  in  the  ravine. 
The  object  of  this  testimony  was  to  show  that  Holmes  had 
waived  his  right  to  have  the  ravine  grubbed  according  to 

the  terras  of  the  contract.     The  court  rejected  evidence 
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offered  by  Holmes,  showing  that  to  clear  land  required  that 
the  trees  should  be  taken  down  as  well  as  the  bushes. 

We  agree  with  the  circuit  court  in  the  construction  given 
to  the  contract  throughout.  Had  the  contract  been  that  he 
should  clear  the  land,  and  grub  and  pile  the  brush,  no  evi- 
dence would  have  been  wanted  to  show  that  he  was  bound 
to  clear  the  land  of  the  large  trees ;  for  such  is  the  well- 
known  meaning  of  the  word  when  thus  used.  But  such  is 
not  the  expression  of  the  contract,  nor  is  there  any  neces- 
sity of  supplying  the  Avord  "  land,"  in  order  to  give  a  mean- 
ing or  effect  to  the  word  "clear."  Grammaticall}^,  the 
word  "  clear  "  applies  to  the  brush,  as  much  as  the  words 
"  grub  "  and  "  pile."  But  it  was  insisted,  in  the  argument, 
that  to  give  it  such  application  leaves  the  word  "  clear " 
without  any  meaning  whatever,  as  the  entire  obligation 
which  it  would  impose  is  included  in  the  word  "grub;" 
and  that  the  words  when  thus  used  are  synonymous.  This, 
we  think,  is  not  the  case.  The  evidence  shows  that  there 
was  underbrush  too  small  to  be  grubbed,  and  that  being  the 
case,  but  for  the  word  "  clear,"  the  party  would  not  have 
been  bound  to  have  cut  and  piled  it;  for  he  was  certainly 
not  bound  to  grub  the  brush  which  was  too  small  to  be 
grubbed,  any  more  than  the  trees,  which  were  too  large,  as 
that  process  is  usually  understood  and  practiced  among 
farmers.  We  see,  then,  that  there  was  brush  to  which  the 
word  "  clear "  could  appropriately  and  alone  be  applied, 

and  such  aj)plication,  we  think,  was  manifestly  in- 
[""414:]  tended  *by  the  parties,  and  that  it  would  have  been 

adding  to  the  contract  to  have  implied  the  word 
"  land  "  after  "  clear,"  as  was  proposed. 

But  we  think  the  court  erred  in  admitting  evidence  show- 
ing that  it  was  not  usual  to  grub  ravines  such  as  this,  and 
that  it  was  thought  to  be  better  for  the  farm  not  to  have 
them  grubbed.  Holmes  had  a  right  to  contract  to  have  the 
whole  land  grubbed  as  he  did ;  whether  it  was  a  matter  of 
utilit}'',  in  his  judgment,  or  of  mere  taste,  it  was  his  privilege 
to  differ  with  others  on  that  subject,  and  he  has  as  much  a 
right  to  insist  upon  the  performance  of  that  part  of  his 
contract  as  of  the  other ;  and  we  think  this  evidence  did 
not  tend  to  prove  a  waiver  by  him  of  the  performance  of 
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that  part  of  the  agreement.  The  fact  that  he  had  made  a 
contract  to  have  that  portion  of  his  land  grubbed,  showed 
that  he  chose  to  differ  with  those  who  thought  it  better  not 
to  have  it  done,  and  refuted  in  advance  any  inference  to 
be  dra^wn  from  the  opinions  of  others  as  to  his  views  and 
wishes.  I^or  was  it  for  Hohnes  to  interfere  with  Stummel, 
and  dictate  to  him  what  part  of  the  worli  he  should  do  first, 
and  what  last.  Holmes  could  not  say  to  Stummel,  you 
shall  do  your  work  clean  as  you  go,  and  you  shall  not  pass 
over  the  ravine  and  do  the  work  on  the  other  side  first ;  nor 
had  he  any  right  to  presume,  when  he  saw  him  pass  over 
the  ravine,  that  he  intended  to  omit  that  altogether.  "We 
think  the  evidence  was  not  admissible  for  the  purpose  pro- 
posed, and  should  have  been  ruled  out.  Besides,  if  it  did 
tend,  in  some  remote  degree,  to  establish  that  point,  any 
presumption  arising  from  it,  of  acquiescence  by  Holmes 
that  Stummel  should  not  grub  the  ravine,  was  overwhelm- 
ingly refuted  by  the  repeated  and  constant  protest  by 
Holmes,  that  the  contract  required  that  the  ravine  should 
be  grubbed,  and  he  insisted  upon  it.  We  think  the  jury 
should  have  deducted  from  the  price  to  be  paid,- the  value 
of  grubbing  the  ravine,  even  if  they  made  no  deduction  for 
the  imperfect  manner  in  which  the  balance  of  the  work 
was  done. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


*  Willi  AM  E.  Thompson  et  al.  v.  David  Emmekt  et  al.  [*415] 

Error  to  Carroll. 

Action  on  foreign  judgment  —  Defense — May  show  that  appearance 
teas  ivithout  authority. — In  an  action  upon  a  record  of  a  foreign  judg- 
ment which  showed  that  there  was  not  a  service  of  process,  but  that  the 
appearance  of  the  defendant  was  entered  by  an  attorney,  it  may  be 
^shown  that  the  attorney  who  entered  the  appearance  did  so  without 
authority,  and  thereby  a  recovery  upon  the  record  may  be  defeated. 

Cited  :  Joint  promise  of  several,  remedies  on,  19  111.  348.  Judgment 
against  one,  a  bar  to  other,  28  111.  167 ;  82  111.  86.  Authority  of  attorney 
presumed,  32  HI.  311 ;  contested  how,  32  111.  311. 

Cee  100  111.  332;  14  Bradw.  270. 
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JuDGiiiENT  AGAINST  ONE  PARTNER — Bar. — If  a  judgment  is  obtained 
against  one  partner  or  joint  contractor,  a  second  action  can  not  be 
maintained  against  the  other  pai'tner  or  joint  contractor. 

This  cause  was  lieard  before  Wilkestson,  judge,  at  October 
term,  1852,  of  the  Carroll  circuit  court. 

Manning  and  Douglas,  for  plaintiffs  in  error.  Higgins 
and  Stkotheb,  for  defendants  in  error. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  by 
Thompson  and  others  against  Emmert,  ITelson  and  Camp- 
bell. Emmert  alone  was  served  with  process.  ISTelson  and 
Campbell  did  not  appear  to  the  action.  The  first  count  of 
the  declaration  was  upon  a  judgment  recovered  by  the 
plaintiffs  against  the  defendants  on  the  8th  of  December, 
18-11,  in  the  district  court  for  the  county  of  Alleghany  and 
state  of  Pennsylvania.  The  second,  third  and  fourth  counts 
were  upon  promissory  notes,  bearing  date  the  1st  of  De- 
cember, 1838,  and  made  by  the  defendants,  as  partners,  to 
the  plaintiffs.  Emmert  filed  four  pleas,  on  all  of  which 
issues  of  fact  were  formed.  The  first  plea  was  nul  tiel 
record  to  the  count  on  the  judgment.  The  second  plea 
alleged,  in  substance,  that  Emmert  was  not,  at  the  com- 
mencement of  the  suit  in  Pennsylvania,  or  during  the  pend- 
ency thereof,  an  inhabitant  or  resident  of  that  state  or  in 
any  manner  subject  to  the  jurisdiction  of  its  courts;  and 
that  he  did  not  appear  in  that  suit  nor  authorize  any  person 
to  appear  for  him.  The  third  plea  alleged,  in  substance, 
that  Emmert  was  a  resident  and  inhabitant  of  the  state  of 
Maryland  when  the  suit  was  commenced  in  Pennsylvania ; 
that  no  process  was  ever  served  upon  him,  and  that  he  never 
entered  any  appearance  to  the  suit,  nor  authorized  an}''  ap- 
pearance to  be  entered  for  him.     The  fourth  plea  was  nil 

debet  to  the  other  counts  of  the  declaration. 
[*416J       *0n  the  trial  the  plaintiffs  read  in  evidence  the 

record  of  a  judgment,  corresponding  with  the  one 
described  in  the  first  count  of  the  declaration.  It  appeared 
that  the  judgment  was  rendered  upon  the  promissory  notes 
described  in  the  three  last  counts  of  the  declaration.  It 
also  appeared  that  Nelson  only  was  served  with  process ; 
but  it  further  appeared  that  an  attorney  entered  a  general 
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appearance  for  Emmert  and  Campbell.  The  plaintiffs  like- 
wise read  in  evidence  copies  of  the  notes  described  in  the 
declaration.  Emmert  then  introduced  the  deposition  of 
the  attorney  by  whom  his  appearance  was  entered.  The 
attorney  swore  that  he  had  no  authority  from  Emmert  to 
appear  for  him.  On  this  evidence  the  jury  returned  a  ver- 
dict for  Emmert,  and  the  court  refused  to  grant  a  new  trial. 

1.  "Was  Emmert  bound  by  the  judgment  rendered  in 
Pennsylvania  ?  According  to  the  decisions  of  this  court, 
the  record  afforded  conclusive  evidence  that  his  appearance 
was  entered  by  an  attorney,  and  presumptive  evidence  of 
the  authority  of  the  attorney  to  act  for  him.  Prhna  facie, 
therefore,  the  court  had  jurisdiction  of  his  person,  and  au- 
thority to  render  the  judgment  against  him.  It  was,  how- 
ever, competent  for  him  to  rebut  the  presumption  by  proving 
that  the  attorney  had  no  autliority  to  enter  his  appearance 
to  the  action.  This  he  established  by  the  testimony  of  the 
attorney  himself.  The  presumption  in  favor  of  the  jurisdic- 
tion of  the  court  over  Emmert  was  thereby  overthrown; 
and  the  jury  properly  found  the  issues  upon  the  second  and 
third  pleas  in  his  favor.  jBimeler  v.  Dawson,  4  Scam.  536 ; 
Welch  V.  Sykes,  3  Gilm.  197;    WJiittccker  v.  Murray,  ante,  293. 

2.  Could  Emmert  insist  upon  the  judgment  against  Nelson 
and  Campbell  as  a  defense  to  this  action?  That  judgment 
was  rendered  upon  the  identical  promissory  notes  declared 
on  in  this  case.  This  presents  the  question  whether  a  judg- 
ment obtained  against  one  partner  upon  a  partnership  debt 
constitutes  a  defense  to  a  second  action  against  the  other 
partner.  The  precise  question  was  before  this  court  in  the 
case  of  Wann  v.  McNulty,  2  Gilm.  355.  The  plaintiff 
brought  a  suit  against  four  partners ;  and  the  defendants, 
on  the  trial,  offered  to  prove  in  bar  of  the  action,  that  the 
plaintiff  had  previously  recovered  a  judgment  against  one 
of  them  on  the  same  demand.  The  circuit  court  excluded 
the  evidence;  but  this  court  reversed  the  decision  on  the 
ground  that  the  cause  of  action  was  merged  in  the  judg- 
ment, and  that  the  only  remedy  of  the  plaintiff  was  upon 
the  judgment.  In  addition  to  the  authorities  there  cited 
the  following  cases  may  be  referred  to  as  establishing  the 
same  doctrine:     King  v.   Hoare,!^   Mees.    &  Wels.   494; 
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Peters  v.  Sanford^  1  Denio,  224 ;  Smith  v.  Black,  9 
[-41 7]  Serg.  &  Eawle,  142;  ^Downey  v.  The  F.  c&  M.  Bank, 
13  id.  288;  Sloo  v.  Lea,  18  Ohio,  279.  The  rule  is, 
that  if  a  judgment  be  obtained  against  one  partner  or  joint 
contractor,  the  creditor  can  not  maintain  a  second  action 
against  the  other  partner  or  joint  contractor.  The  judg- 
ment operates  as  an  extinguishment  of  the  cause  of  action, 
and  a  discharge  of  the  other  partner  or  joint  contractor 
from  all  liability  to  the  creditor.  The  law  may  be  other- 
wise in  reference  to  a  judgment  against  one  upon  a  joint 
and  several  cause  of  action. 

In  neither  point  of  view  were  the  plaintiffs  entitled  to 
recover;  and  the  court  properly  refused  to  grant  a  new 
trial. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


LtrcT  ]^.  Wight  et  al,  v.  The  People,  etc. 
Error  to  Jo  Daviess. 

An  information  in  the  nature  of  a  quo  tcarranto  is  a  prosecution,  and 
must  be  exhibited  "  in  the  name  and  by  tlie  autliority  of  the  people 
of  the  state  of  Illinois." 

This  was  a  proceeding  against  the  plaintiffs  in  error,  by 
t^m^o  warranto,  claiming  that  the}?^  were  usurping  certain 
,ferry  franchises  in  the  city  of  Galena.  A  demurrer  was 
filed  to  this  proceeding,  which  was  overruled  in  the  circuit 
court.  The  defendants  in  the  court  below  failed  to  make 
any  further  answer,  and  at  March  terra,  1850,  Sheldon, 
judge,  presiding,  a  judgment  was  rendered,  declaring  that 
the  franchises  claimed  were  without  sufficient  warrant,  and 
forfeiting  the  same  to  the  people. 

The  defendants  below  sued  out  this  writ  of  error. 

HiGGiNs  and  Strother,  for  plaintiffs  in  error.  W.  H.  L. 
Wallace,  for  the  people. 

Cited  :  59  Ul.  95. 
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Treat,  C.  J.  The  constitution  requires  all  prosecutions 
to  be  carried  on  "  in  the  name  and  by  the  authority 
of  the^people  *of  the  state  of  Illinois."  The  cases  of  [*418] 
Donnelly  v.  The  People^  11  Illinois,  552,  and  The  Peo- 
ple V.  The  Mississippi  &  Atlantic  Railroad  Company^  13  id. 
^^^  decide  that  an  information  in  the  nature  of  a  quo  warranto 
is  a  prosecution  within  the  meaning  of  that  provision.  The 
information  in  this  case  was  not  presented  in  the  mode  pre- 
scribed by  the  constitution.  It  was  not  exhibited  "  in  the 
name  and  by  the  authority  of  the  people  of  the  state  of 
Illinois."  But  it  runs  in  the  name  of  tlie  state's  attorney, 
"  who  sues  for  the  people  in  this  behalf."  On  the  authority 
of  the  cases  already  cited,  it  is  substantially  defective,  and 
clearly  insufficient  to  support  the  judgment  pronounced  by 
the  court. 

The  judgment  is  reversed. 

Judgment  reversed. 


Dkummond  Kennedy  et  al.  v.  The  People. 
Error  to  Will. 

Scire  facl\s  —  Service. — A  scire  facias  addressed  to  a  sheriflf  of  one 
county,  and  served  by  the  sheriff  of  another  county,  is  a  nullity. 

Same — On  recognizance. —  A  scire  facias  upon  a  recognizance  chould 
show  that  the  recognizance  was  declared  forfeited  by  the  coiirt. 

A  formal  judgment  of  forfeiture  should  be  pronounced  nipon  a  recog- 
nizance before  a  scire  facias  can  properly  issue  against  the  cognizors. 

The  judgment  in  this  case  was  pronounced  by  Hender- 
son, judge,  at  September  term,  1852,  of  Will  county  circuit 
court. 

T.  L.  DicKET  and  W.  P.  Boyd,  for  plaintiffs  in  error.  W. 
H.  "Wallace,  for  the  people. 

Treat,  C.  J.  This  was  a  proceeding  by  scii'-e  facias  to 
recover  the  amount  of  a  recognizance.  The  scire  facias 
recited  that  Drummond  Kennedy  and  Euth  Kennedy  en- 
tered into  a  recognizance,  conditioned  for  the  appearance 

Cited  :  19  111.  171 ;  20  lU.  383 ;  58  111.  29 ;  46  111.  467 ;  53  III.  436. 
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of  the  former  to  answer  an  indictment  for  larceny, 
[*4:19]  and  then  proceeded  to  allege,  *that,  at  the  ensuing 

term  of  the  circuit  court  of  Will  county,  "  certain 
proceedings  were  had  before  the  said  court  and  entered  of 
record  therein,  whereby  it  appears  that  said  Drummond 
Kennedy  made  default  herein,  and  also  that  said  Drummond 
Kennedy  and  Ruth  Kennedy  made  default  of  their  afore- 
said recognizance  herein ;  and  thereupon  it  was  ordered  by 
the  court  that  a  writ  of  scire  facias  issue  against  the  said 
Drummond  Kennedy  and  Ruth  Kennedy."  The  scire  facias 
was  directed  to  the  sheriff  of  Will  county,  on  which  the 
sheriff  of  Kendall  county  made  return  of  service  on  Ruth 
Kennedy.  An  alias  scire  facias  was  returned,  served  on 
Drummond  Kennedy.  On  these  returns  the  cognizors  were 
defaulted,  and  execution  was  awarded  against  them  for  the 
amount  of  the  recognizance. 

1.  The  award  of  execution  as  to  Ruth  Kennedy  was 
clearly  erroneous.  She  was  not  legally  served  with  process. 
The  sheriff  of  Kendall  county  had  no  authority  to  make 
the  service.     His  action  on  the  writ  was  a  mere  nullity. 

2.  Nor  can  the  award  of  execution  be  sustained  as  agfainst 
Drummond  Kennedy.  The  scire  facias  is  too  defective  to 
support  the  judgment.  It  fails  to  show  that  the  recogni- 
zance was  declared  forfeited  by  the  court.  A  judgment  of 
forfeiture  must  be  entered  upon  a  recognizance  before  a 
scire  facias  can  properly  issue  against  the  cognizors.  They 
can  not  be  called  upon  to  show  cause  why  an  execution 
shall  not  issue  for  the  amount  of  the  recognizance  until 
a  formal  judgment  of  forfeiture  has  been  pronounced. 
Thomas  v.  The  People,  13  Illinois,  C96.  It  does  not  appear 
from  the  allegations  of  the  scire  facias  that  such  a  judg- 
ment was  ever  entered  in  this  case.  It  only  appears  that 
the  principal  failed  to  appear  according  to  the  exigencies  of 
the  recognizance,  and  that  the  court  awarded  a  scire  facias 
against  the  cognizors.  This  does  not  imply  that  any  judg- 
ment of  forfeiture  was,  entered. 

The  judgment  is  reversed. 

Judgment  reversed. 
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■"James  Dalton  et  al.  v.  Cyeus  Bentley,  Adminis-  [*420] 

trator,  etc. 

Appeal  from  Cook  County  Court  of  Common  Pleas. 

Action  on  special  contract  —  Bar  to  action  for  money  had  and  re- 
ceived.—  A.  agreed  to  deliver  B.  all  the  lumber  wliich  A.  should 
make  at  his  mills  withiu  a  specified  time  at  a  fixed  price,  of  which 
$100  was  paid  at  the  execution  of  the  agreement.  A.  failed  to  per- 
form, whereupon  B.  sued  upon  the  special  agreement  and  recovered 
judgment ;  afterwards  B.  sued  for  money  had  and  received,  to  recover 
the  $100  paid  on  the  execution  of  the  agreement.  Held,  that  the 
former  proceedings  and  judgment  were  a  bai*  to  a  recovery  in  the 
second  action. 

This  cause  was  heard  before  J.  M.  Wilson,  judge,  at  May 
term,  1853,  of  Cook  county  court  of  common  pleas. 
The  opinion  contains  a  statement  of  the  case. 

Thomas  Hoyne,  for  appellants.     J.  N.  Arnold,  for  ap- 
pellee. 

Caton,  J.    It  seems  to  me  that  the  statement  and  appli- 
cation of  a  few  very  plain  principles  of  law  will  settle  the 
question  presented  by  this  record.   By  an  agreement  entered 
into  between  the  Daltons  and  Bentley  &  Orr,  the  former 
agreed  to  deliver  to  the  latter,  at  White  Lake,  all  the  lum- 
ber they  should  make  at  their  mill,  at  that  place,  within  a 
specified  time,  for  which  Bentley  &  Orr  agreed  to  pay  them 
$5.50  per  thousand  feet,  of  which  $100  was  to  be  paid  down 
upon  the  execution  of   the  agreement,  which  was  done.  ^ 
The  Daltons  refused  to  deliver  the  lumber,  for  which  Bent-  I 
le}^  &  Orr  brought  an  action  upon  the  special  agreement,  in  J 
which  they  recovered  a  judgment.   JSTowthis  suit  for  money  i 
had  and  received  is  brought  against  the  Daltons  to  recover  ] 
back  the  money  which  was  paid  them  upon  the  execution  of 
the  agreement,  in  bar  of  which  the  defendants  below  set  up 
the  former  proceedings  and  judgment,  and  the  only  ques- 
tion is  whether  that  constituted  a  bar.     When  Bentley  & 
Orr  had  paid  a  part  of  the  purchase  money  of  the  lumber, 
according  to  the  terms  of  and  under  the  agreement,  and 
the  Daltons  had  refused  to  deliver  the  lumber  as  they  had 
agreed,  Bentley  &  Orr  had  the  right  to  annul  the  contract 
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which  the  other  parties  had  thus  violated,  and  proceed 
as  if  it  had  never  existed,  and  recover  the  money 
[-■121]  *back  which  they  had  paid  upon  the  agreement  as 
for  money  had  and  received.  The  la^Y  allowed  them 
to  say  there  was  no  agreement,  because  the  other  parties 
liad  acted  as  if  none  had  existed,  by  their  refusal  to  com- 
ply with  its  terms.  Or  the  purchasers  had  the  right  to  treat 
the  contract  as  still  subsisting,  and  bring  their  action  upon 
it  for  its  violation,  and  recover  whatever  damages  they  had 
sustained  by  reason  of  the  non-performance  of  the  other 
parties.  They  chose  to  affirm  the  agreement,  brought  their 
action  upon  it,  and  recovered  whatever  damages  they  had 
sustained  by  reason  of  the  non-delivery  of  the  lumber,  ac- 
cording to  the  terms  of  the  agreement,  which  was  the  vio- 
lation complained  of.  K'ow,  what  damages  did  the  law 
allow  them  for  the  non-delivery  of  the  lumber?  There  can 
be  but  one  answer  to  this  question.  If  the  lumber  was  paid 
for,  then  they  were  entitled  to  recover  its  value  at  the  place 
of  delivery ;  if  it  was  not  paid  for,  then  they  were  entitled 
to  recover  as  much  more  as  the  lumber  was  worth  at  the 
place  of  delivery,  than  the  price  agreed  to  be  paid  therefor. 
Or  if  a  part  was  paid  for  and  a  part  not,  then  they  were  en- 
titled to  recover  the  full  value  of  that  which  was  paid  for, 
and  as  to  the  balance  they  could  recover  the  enhanced  value 
above  the  contract  price.  Suppose,  instead  of  paying  for 
twenty  thousand  feet,  they  had  paid  for  the  whole  eight 
hundi-ed  thousand  feet,  no  idea  would  have  been  entertained 
but  that  they  would  have  been  entitled  to  recover  the  full 
value  of  the  lumber  at  White  Lake,  whether  that  value  was 
greater  or  less  than  the  contract  price,  and,  indeed,  no  in- 
quiry would  have  been  made  whether  the  value  was  greater 
or  less  than  the  price  paid.  When  a  party  brings  a  suit 
upon  a  contract  he  affirms  it,  and  must  seek  his  remedy 
under  it  for  every  right  which  the  contract  secures  to  him 
and  which  has  been  withheld  by  the  other  party.  The  con- 
tract, when  thus  affirmed,  constitutes  an  indivisible  claim 
to  indemnity,  which  can  not  be  divided  into  several  claims 
and  a  part  recovered  in  one  action  and  a  part  in  another. 
In  this  case,  it  is  true,  Bentley  &  Orr  could  not  have  recov- 
ered in  the  former  action,  which  was  upon  the  special  agree- 
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ment,  for  the  money  which  they  had  paid  on  the  agreement, 
as  for  money  paid,  but  they  were  entitled  to  recover  the  full 
value  of  the  lumber  for  which  that  money  paid,  and  in  that 
way  the  same  measure  of  just'ce  was  meted  out  to  them. 
"When  suing  upon  the  agreement,  they  could  not  recover 
back  the  money,  or  rather  damages,  because  the  money  V\'as 
not  paid  back,  for  the  very  simple  reason  that  there  was 
no  agreement  that  the  money  should  be  paid  back;  but  the 
agreement  which  had  been  violated  was,  that  the 
other  parties  should  ^deliver  them  certain  lumber  p422] 
which  that  money  paid  for;  and  as  we  have  already 
seen,  the  measure  of  damages  for  the  violation  of  that  por- 
tion of  the  agreement  was  the  simple  value  of  the  lumber, 
and  the  presumption  is,  that  they  recovered  that  value  in 
that  action,  or,  if  they  did  not,  they  should  have  sought 
their  remedy  in  a  reversal  of  that  judgment,  that  they 
might  in  a  new  trial  have  all  the  damao-es  to  Avhich  thev 
were  entitled.  We  can  not,  in  this  case,  examine  that  rec- 
ord to  see  whether  that  case  was  correctly  decided  and  that 
justice  done  the  parties  to  which  they  were  entitled,  but  as 
that  judgment  has  been  acquiesced  in,  we  are  bound  to  pre- 
sume that  the  parties  did  obtain  all  that  they  were  entitled 
to.  After  the  Daltons  had  violated  the  agreement  and  thus 
practically  repudiated  it,  Bentley  &  Orr  had  a  right  to  pro- 
ceed as  if  it  had  never  existed,  and  sue  for  the  money  which 
was  actually  paid  upon  it,  as  money  advanced,  at  their  re- 
quest, under  an  implied  agreement  that  it  should  be  repaid ; 
but  after  suing  upon  it  and  recovering  damages  for  its  vio- 
lation, it  was  too  late  to  deny  its  existence,  and  claim  that 
the  money  was  paid  upon  some  other  account.  When  they 
insisted  upon  the  special  agreement  for  one  purpose,  tiiey 
were  bound  to  recognize  and  abide  by  it  for  all  purposes 
They  were  estopped  to  deny  that  the  money  was  paid  for 
lumber  purchased  by  that  agreement,  and  having  thus 
abandoned  the  right  to  treat  that  payment  as  money  ad- 
vanced to  the  defendants  below,  on  an  implied  agreement 
to  be  repaid,  it  could  not  properly  be  admitted  to  sustain  a 
declaration  counting  on  such  a  cause  of  action.  The  recov- 
er}'  in  the  former  suit  constituted  a  complete  bar  to  the 
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'  cause  of  action  relied  upon  in  this,  and  the  finding  and 
jjudgmeut  should  have  been  for  the  defendants  below. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


[*423]  *BEisrjAMm   F.   Baerett  v.  William   H.    Stow,  for 

the  use,  etc. 

Appeal  from  Cook  Circuit  Court. 

Evidence  —  Parol. — Where  an  agreement  was  made  in  writing  by  de- 
fendant with  plaintiff,  to  put  a  composition  roof  upon  a  building 
owned  by  plaintiff,  held,  that  parol  evidence  was  admissible  to  show 
whether  the  parties  intended  to  embrace  within  the  agreement  a  one- 
story  rear  pait  of  said  budding. 

This  cause  was  tried  before  Moeeis,  judge,  and  a  jury,  at 
November  term,  1853,  of  the  Cook  circuit  court. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the 
court. 

H.  B.  HuED,  for  appellant.     A.  W.  Windett,  for  appellee. 

Caton,  J.  By  an  agreement  bearing  date  26th  of  July, 
1850,  Barrett  agreed  with  Stow  that  he  Avould  put  a  good 
composition  roof  "  upon  the  building  owned  by  said  Stow, 
situated  on  Bandolph  street,  Chicago,  and  warrant  the  same 
for  the  term  of  five  years."  This  suit  is  brought  for  a 
breach  of  that  warranty.  The  testimony  shows  that  StoAV 
had  a  building  of  eighty  feet  front  on  Randolph  street. 
The  main  building  is  tiiirty-six  feet  deep,  and  has  a  one- 
story  rear  part  attached  twenty-six  feet  deep.  The  com- 
position roof  was  put  upon  both  the  main  building  and  the 
one-story  attachment  in  the  rear,  both  of  which  roofs,  the 
testimony  tended  to  show,  were  defective. 

Upon  the  trial,  the  defendant  below  proved  by  Mr.  Paul, 
his  foreman,  who  superintended  the  putting  on  of  the  roof, 
that,  while  they  were  putting  the  roof  on  the  main  building, 
Mr.  Stow  came  to  him  and  asked  him  if  they  could  put  on 

Cited:  16  111.  483;  18  111.  128;  41  111.  479. 
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their  kind  of  roofing  over  shingles,  and  that  the  witness 
answered  Stow  that  they  coukl,  but  that  Mr.  Barrett  woukl 
not  warrant  a  roof  so  put  on.  The  witness  also  testified 
that  this  conversation  was  the  latter  part  of  July  or  first 
of  August,  1850,  and  after  he  had  been  some  time  at  work 
on  the  main  building.  The  witness  did  not  know  when  the 
contract  was  made,  but  at  this  time  Barrett  had  been  ab- 
sent five  or  six  weeks,  and  did  not  return  till  some  time 
after  the  work  was  completed.  This  testimony  was  ruled 
out  by  the  court,  and  an  exception  taken.  The  de- 
fendant *also  ofi'ered  to  prove  by  the  same  witness  [*424] 
that  there  was  already  a  shingle  roof  upon  the  one- 
story  attachment.  This  evidence  the  court  also  rejected,  to 
which  an  exception  was  taken.  In  these  decisions,  w^e 
think,  the  court  erred.  It  was  a  question  fairly  open  to 
controversy  upon  the  trial,  whether  the  parties  intended  to 
embrace  in  the  written  contract  and  warranty  only  the 
roof  upon  the  main  building,  or  whether  the  one-story  at- 
tachment in  the  rear  was  also  designed  to  be  included. 
Upon  this  subject  the  contract  as  written  is  not  specific,  and 
in  order  to  understand  the  meaning  of  the  parties,  it  is 
proper  to  ascertain  such  extrinsic  facts  as  the  parties  had  in 
view  at  the  time  the  contract  was  made,  in  order  to  ascer- 
tain their  true  meaning.  Doyle  v.  Teas,  4  Scam.  202.  Hence 
it  was  important  to  learn  whether  there  Avas  already  a  roof 
upon  the  rear  one-story  part.  If  that  was  the  case,  it 
would  tend  strongly  to  show  that  it  was  not  the  intention 
of  the  parties  to  embrace  that  roof,  as  well  as  the  one  upon 
the  mam  part.  This  conclusion  would  be  much  strength- 
ened by  the  fact  that  Stow  himself,  while  the  work  was 
going  on  upon  the  main  building,  made  the  inquiry  of  the 
foreman  whether  that  kind  of  roof  could  be  put  upon 
shingles,  thus  strongly  intimating  that  he  did  not  under- 
stand that  the  roof  already  shingled  was  embraced  in  the 
contract.  It  is  barely  possible,  it  is  true,  that  the  contract 
had  not  been  actually  executed  at  this  time,  and  indeed  not 
till  after  the  work  was  all  done,  and  the  evidence  certainly 
shows  that  it  was  not  executed  in  Chicago,  at  least  at  the 
time  it  bears  date,  for  Barrett  was  absent  for  more  than  a 
month  before  that  time,  and  did  not  return  for  a  long  time 
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thereafter,  and  not  till  after  the  work  was  completed.  But~ 
I  think  the  strong  probability  is,  that  the  contract  was  in 
fact  made  before  the  work  was  done,  and  before  Barrett 
went  to  Detroit.  At  any  rate,  so  long  as,  the  evidence 
offered  was  proper  to  show  the  intention  of  the  parties, 
under  any  aspect  of  the  case  which  might  be  fairly  assumed, 
the  court  should  not  have  excluded  it.  It  was  certainly  im- 
portant for  the  defendant  to  show,  as  he  had  a  right  to  do 
by  an}^  legitimate  evidence,  that  the  warranty  did  not  em- 
brace the  roof  upon  the  one-story  part,  for  damages  were 
claimed  for  imperfections  in  that  roof  as  well  as  in  the  one 
on  the  main  building. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Jtcdgment  Teversed. 


[*425]  *WiLLAM  Sloan  -y.  Henry  Peteie. 

A])]peal  from  Kane. 

Slander  —  Flea  of  justification  —  Whether  aggravation. —  In  this  state 
a  plea  of  justification  in  slander,  if  interj)osed  in  good  faith,  in  the 
honest  belief  that  it  will  be  sustained,  should  not,  as  a  matter  of  course, 
aggravate  the  damages.  And  whether  such  plea  was  interposed  upon 
proper  motives  is  for  tlie  jury  to  consider. 

A  plea  of  justification  in  slander  is  not  an  aggravation  of  the  offense.  ^ 

This  cause  was  tried  before  J.  G.  Wilson,  judge,  at  No- 
vember term,  1853,  of  the  Kane  circuit  court. 

"W.  B.  Plato  and  Glover  and  Cook,  for  appellant. 
Blackwell  and  Beckwith  and  J.  F.  Farnsworth,  for  ap- 
pellee. 

Treat,  C.  J.  This  was  an  action  for  slander,  brought  by 
Petrie  against  Sloan.  The  words  laid  in  the  declaration 
imputed  the  crime  of  perjury.  The  defendant  pleaded  not 
guilty,  and  a  special  plea  of  justification.  On  tlie  trial  the 
plaintiff  proved  the  speaking  of  the  words,  and  the  defend- 
ant offered  evidence  tending  to  sustain  the  justification.  At 
the  instance  of  the  jjlaintiff,  the  court  charged  the  jury. 

Cited:  16  111.  140,  407;  21  111.  315;  30  111.  388;  41  111.  147. 

1  Starr  &  C.  111.  Stat.  2286  (ch.  126,  H  3). 
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"  that  the  defendant  having  justified  the  speaking  of  the 
slanderous  words,  if  the  jury  believe  that  the  proof  has 
failed  to  sustain  that  defense,  such  plea  of  justification  is  in 
law  an  aggravation  of  the  original  slander,  and  the  jury- 
should  consider  the  fact  in  estimating  damages."  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff,  and  judgment 
was  rendered  thereon. 

The  instruction  presents  a  question  respecting  which  there 
is  much  diversity  of  opinion.  Some  courts  hold  that  a  plea 
of  justification  in  slander,  if  unsupported  by  evidence,  is 
2:>er  se  an  aggravation  of  damages.  The  plea  is  regarded  as 
a  repetition  of  the  charge,  and  evidence  of  continued  malice. 
Fero  V.  jRoscoe,  4  Coms.  162 ;  Farleij  v.  Ranch,  3  Watts  and 
Sergeant,  554;  Jackson  v.  Stetson,  15  Mass.  48;  Wilson  v. 
Nations^  5  Yerger,  211.  Other  courts  hold  that  a  plea  of 
justification,  which  is  not  sustained  by  proof,  does  not  neces- 
sarily go  in  aggravation  of  damages.  The  jury  are  to  de- 
termine from  the  circumstances  of  the  case  whether  the 
attempt  to  justify  forms  any  ground  for  increasing 
the  damages.  Byrhet  v.  Moiiahan,  *7  Blackf .  83 ;  [*426] 
Chiibh  V.  Flannagan,  6  Carrington  &  Payne,  431; 
Shank  V.  Case,  1  Carter,  170;  Swails  v.  Butcher,  2  Carter, 
84.  It  is  held  in  another  class  of  cases,  that,  where  the  jus- 
tification is  not  fully  established,  the  circumstances  proved 
may  be  considered  in  mitigation  of  damages.  McAllister 
V.  Sihleij,  25  Maine,  474;  Chalmers  v.  Shackell,  6  Carrington 
&  Payne,  475 ;  Morehead  v.  Jones,  4  B.  Monroe,  210 ;  Shoulty 
V.  Miller,  1  Carter,  544.  In  this  state  of  the  authorities,  we 
are  at  perfect  liberty  to  adopt  the  rule  that  will  best  pro- 
mote the  ends  of  justice.  Our  statute  authorizes  a  defend- 
ant to  plead  as  many  pleas  as  he  may  deem  necessary  for 
his  defense.  He  has  therefore  as  much  right  to  file  a  plea 
of  justification  as  that  of  not  guilty.  And  if  he  acts  hona 
fide,  he  is  no  more  censurable  in  the  one  case  than  in  the 
other.  He  is  but  exercising  a  right  secured  to  him  by  the 
law.  If  he  pleads  a  justification  in  the  honest  belief  that 
he  will  be  able  to  sustain  it  on  the  trial,  he  ought  not  to  be 
punished  for  so  doing,  though  he  fail  to  establish  it  to  the 
satisfaction  of  the  jury.  He  may  be  innocently  mistaken 
in  the  evidence ;  or  he  may  be  unable  to  make  full  proof  of 
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the  defense,  by  reason  of  the  death,  absence  or  corruption, 
of  the  witnesses.  His  mere  failure  to  justify  the  speaking 
of  the  words  should  not,  as  a  matter  of  course,  aggravate 
the  damages.  But  if  he  pleads  a  justification  with  the  view 
of  injuring  the  plaintiff,  or  without  any  expectation  of  sup- 
porting it  by  proof,  the  jury  may  properly  consider  the  plea 
as  a  reiteration  of  the  slanderous  charge,  and  as  a  good 
ground  for  enhancing  the  damages.  It  is  a  question  for  the 
jury  to  decide  in  each  case,  whether  the  justification  was 
interposed  in  good  faith.  In  this  case  the  court  erred  in 
giving  the  instruction.  It  required  the  jury  to  consider  the 
plea  as  an  aggravation  of  the  slander.  It  left  them  no  dis- 
cretion in  the  matter.  The  case  was  not  one  in  which  the 
attempt  to  justify  could  be  regarded  as  a  ground  for  increas- 
ing the  damages.  The  attempt  was  evidently  made  in 
good  faith,  for  proof  was  introduced  tending  to  sustain  the 
plea. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


[*427J  ^Joseph  Chapin  v.  Alfred  G.  Curtekius  et  al. 

Appeal  from  Peoria. 

Ejectment  —  Amendment  —  Neiv  parties. — Inactions  of  ejectment  the 
court  may  allow  a.  declaration  to  be  amended  by  adding  a  count  mak- 
ing new  parties  plaintiflfs. 

Tax  sale  —  Infants  —  Right  of  redemption. —  In  the  redemption  of 
land  belonging  to  infants,  sold  for  taxes  under  the  law  of  1839,  if  the 
clerk  has  failed  to  file  the  affidavit  by  which  the  right  to  redeem  was 
established,  it  will  not  prejudice  the  party  making  the  redemption. 
The  right  to  redeem  may  be  shown  if  the  validity  of  the  redemption 
is  questioned. 

Withdrawal  of  evidence. —  It  is  not  erroneous  to  permit  a  plaintiff 
in  ejectment  to  withdraw  from  the  consideration  of  the  jury  a  record 
of  sale  by  a  guardian,  and  a  deed  which  was  so  defective  as  not  to 
vest  title. 

At  the  March  term,  1852,  Curtenius  &  Griswold  filed 
their  declaration  in  ejectment  in  the  Peoria  circuit  court, 
against  Hardin  Davis,  to  recover  the  S.  W.  18,  10  N..  7  E., 
in  said  county.     Plaintiffs  claimed  title  in  fee-simple,  and 
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at  the  same  time  said  Chapin,  the  landlord  of  Davis,  was 
substituted  as  defendant,  and  pleaded  the  general  issue  to 
the  declaration. 

At  the  May  term,  1853,  plaintiffs  moved  to  amend  their 
declaration  by  adding  a  new  count,  making  the  heirs  of 
Benjamin  Freeman,  deceased,  plaintiffs,  and  alleging  title 
in  them,  and  to  support  said  motion  read  the  affidavit  of  IST. 
H.  Purple,  that  a  record  of  a  sale  by  the  guardian  of  the 
minor  heirs  of  Freeman  constituted  a  portion  of  plaintiffs' 
title ;  plaintiffs  having  bought  the  land  at  such  guardian's 
sale  and  paid  the  full  purchase  money,  and  received  a  deed 
therefor,  supposing  the  proceedings  to  be  regular.  That 
the  entire  equitable  interest  is  in  the  plaintiffs.  That  affi- 
ant had  not  seen  the  record  when  he  commenced  suit,  the 
proceedings  having  been  had  in  Montgomery  county,  but 
he  thinks  it  may  be  doubtful  whether  there  is  not  a  tech- 
nical objection  to  said  record  as  evidence  of  legal  title. 

At  the  November  term,  1853,  leave  was  granted  to  amend 
as  asked,  at  the  costs  of  plaintiffs ;  defendant  excepted  to 
the  decision,  and  the  declaration  was  amended.  At  same 
term  trial  was  had  and  verdict  rendered  for  the  Freemans. 
A  bill  of  exceptions  was  taken,  by  which  it  appears  that 
the  plaintiffs,  to  maintain  the  issue  on  their  part,  read  in 
evidence, 

I.  A  patent  from  the  United  States  to  Benjamin  Free- 
man, assignee  of  Chapin,  for  the  land  in  dispute,  dated 
June  18,  1848. 

*2.  Deposition  of  David  B.  Clackson,  who  proved  [*42S] 
that  Benjamin  Freeman  died  on  or  about  July  18, 
1841,  leaving  nine  children,  five  of  whom  only  survive,  and 
the  eldest  of  whom,  Benjamin  S.  Freeman,  is  twenty-six 
years  old.  The  second  was  twenty-one  years  old  on  or 
about  the  14th  January,  1853.  The  other  three  survivors, 
namely,  Edmund,  James,  Anna  and  Mary  Freeman,  are  all 
minors.  Said  heirs  are  made  the  plaintiffs  in  the  amended 
declaration.  Plaintiffs  next  read  in  evidence,  without  ob- 
jection, a  record  of  the  Montgomery  circuit  court,  whereby 
it  appears  that  Sarah  S.  Childs,  mother  of  said  heirs,  and 
former  widow  of  said  Benjamin  Freeman,  deceased,  applied 
as  guardian,  by  petition,  for  an  order  to  sell  certain  real 
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estate  of  the  minors,  including  the  locus  in  quo.  The  ap- 
pHcation  was  made  at  the  November  term,  1848,  and  decree 
for  sale  then  made.  At  N^ovember  term,  1849,  the  guardian 
made  her  report,  and  {inter  alia)  that  she  had  sold  the  locus 
in  quo  to  Curtenius  &  Gris\Yold,  and  made  deed  thereof  to 
them.  Plaintiffs  next  read  in  evidence  the  deed  from  said 
guardian  to  Curtenius  &  Griswold,  predicated  on  said  sale, 
and  there  rested  their  case. 

Defendant  then  offered  and  read  in  evidence  a  judgment 
of  the  circuit  court  of  Peoria  county,  rendered  May  26, 
1845,  for  the  taxes  of  1844,  against  said  S.  W.  18,  10  K, 
Y  E. ;  one  hundred  and  fifty-five  and  three-quarters  acres ; 
taxes,  $3.26;  costs,  forty  cents.  The  judgment  is  in  the 
usual  form.  x       . 

Defendant  next  read  in  evidence  the  precept  issued  on 
said  judgment  to  the  sheriff,  also  in  the  usual  form,  and  the 
return  of  the  sheriff  thereon,  that  he  had,  among  other 
tracts,  sold  the  land  in  question  to  the  defendant. 

Defendant  next  read  in  evidence  a  deed  from  the  sheriff 
of  Peoria  county  to  defendant,  for  said  land,  reciting  the 
sale  for  taxes,  etc.,  in  the  usual  form,  and  defendant  here 
rested  his  case.  This  evidence  of  defendant  was  all  ob- 
jected to  by  plaintiffs. 

Plaintiffs  then  offered  in  evidence  the  copy  of  a  bond 
from  Benjamin  Freeman  to  defendant,  and  in  connection 
therewith  read  an  affidavit  of  ]^.  H.  Purple,  stating  that 
he  had  had  the  possession  of  the  original  bond  about  two 
months  before,  and  thinks  he  delivered  it  to  J.  K.  Cooper, 
counsel  of  defendant,  but  will  not  state  this  positively. 
That  he  has  searched  amongst  all  his  papers  where  the  same 
would  be  likely  to  be,  and  can  not  find  it;  and  if  the  same 
was  not  delivered  to  said  Cooper  he  believes  it  must  be  lost ; 
that  he  served  notice  on  said  Cooper,  etc.  Defendant  ob- 
jected to  reading  the  copy,  but  the  court  overruled  the 
objection  and  admitted  the  copy  in  evidence,  and  defendant 
excepted  to  the  decision.  This  bond  or  contract 
[*429]  ^stipulated  that  Freeman  would  convey  the  locus  in 
quo  to  Chapin  upon  his  paying  Freeman  $186,  in 
one  year  from  date,  at  Peoria,  and  reserves  the  right  to 
ratify  or  confirm  the  sale  or  not,  if  Chapin  fails  to  pay  at 
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the  time  and  place  mentioned.  This  contract  is  dated  No- 
vember 6,  1840. 

The  plaintiffs  then  offered  and  read  in  evidence  the  rec- 
ord of  proceedings  in  the  circuit  court  of  Peoria  county,  in 
chancery,  in  a  suit  in  which  the  administratrix  and  heirs  of 
Benjamin  Freeman,  deceased,  were  complainants,  and  Joseph 
Chapin  was  defendant,  in  which  suit  a  decree  was  made 
that  said  heirs  be  empowered  to  convey  said  land  to  said 
Chapin,  upon  his  paying  the  sum  of  $196  in  twenty  days 
from  the  date  of  said  decree.  The  date  of  said  decree  is 
June  3, 1843.  To  the  reading  of  which  defendant  excepted. 
Plaintiffs  next  called  Perley  E.  Blakesley,  who  proved  that 
defendant  was  in  possession  of  said  land  from  1835  or  1836 
till  1844;  built  a  log  cabin  on  it;  fenced  in  an  acre;  left  it 
and  removed  to  another  part  of  the  county  early  in  March, 
1844;  sold  off,  at  the  time  of  his  removal,  the  rails  in  the 
fence,  and  everything  on  the  premises,  except  the  cabin,  and 
wholly  abandoned  this.  That  once  in  1847,  and  again  in 
1819,  said  cabin  was  taken  possession  of  temporarily  by 
other  persons,  occupied  on  each  occasion  for  a  short  time, 
and  again  deserted.  That,  in  1850,  defendant  put  a  tenant 
in  the  house,  and  went  in  himself,  in  1851,  claiming  to  hold 
'  under  his  tax  title.     Plaintiffs  here  rested. 

Defendant  then  called  Hiram  Chapman,  who  proved  sub- 
stantially the  same  facts  as  said  Blakesle}^ 

Plaintiffs  then  stated  that  they  had  unintentionally  omit- 
ted one  piece  of  testimony,  and  asked  leave  then  to  intro- 
duce a  certificate  of  the  county  clerk  of  Peoria  county,  that 
George  Porter,  agent  of  the  heirs  of  Benjamin  Freeman, 
had  paid  ^7.32  for  redemption  money,  due  on  S.  W.  18,  10 
N.,  7  E.,  one  hundred  and  fifty-five  and  three-fourths  acres 
of  which  were  sold  to  Joseph  Chapin,  by  the  sheriff,  in  June, 
1845,  for  the  tax,  interest  and  cost  due  thereon  for  the 
year  1844,  and  the  sum  of  $5.66,  taxes  and  interest  due 
thereon  for  1850.  This  certificate  is  dated  January  10, 1852, 
and,  in  the  figures  at  the  bottom,  the  $5.66  is  called  the  tax 
of  1845.  To  the  reading  of  this  certificate  defendant  ob- 
jected, but  the  court  allowed  it  to  be  read,  and  defendant 
excepted. 

Defendant  then  offered  to  prove  affirmatively  that  said 
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certificate  was  issued  by  the  clerk  without  there  being  filed 
in  his  oifice^  any  evidence  or  papers  to  authorize  the  grant- 
ing of  the  certificate,  which  was  overruled,  and  the  defend- 
ant excepted. 

The  court  then  instructed  the  jury  that,  from  all  the  evi- 
dence in  the  case,  the  heirs  of  Freeman  had  shown 
[*4:30]  title  in  themselves,  *and,  if  they  believed  the  evi- 
dence given,  said  heirs  were  entitled  to  a  verdict, 
and  defendant  excepted  to  the  giving  of  the  instruction. 

Plaintiffs  then  asked  leave  of  the  court  to  withdraw  the 
record  of  the  Montgomery  circuit  court,  above  mentioned, 
and  the  said  deed  of  the  guardian  to  Curtenius  &  Griswold, 
The  court  granted  the  leave,  and  the  defendant  excepted. 

The  jur}^  found  a  verdict  in  favor  of  the  heirs  of  Freeman, 
and  that  they  have  a  fee-simple  title. 

Defendant  then  moved  for  a  new  trial,  which  motion  was 
overruled,  and  the  defendant  excepted  to  the  decision. 

This  cause  was  heard  before  Wead,  judge,  at  l^ovember 
term,  1853,  of  the  Peoria  circuit  court. 

Petees  and  Coopee,  for  appellant.  IN^.  H.  Peteple,  for 
appellees. 

Teeat,  C.  J.  At  the  March  term,  1852,  of  the  Peoria 
circuit  court,  Curtenius  &  Griswold  filed  their  declaration 
in  ejectment  against  Davis,  claiming  to  recover  in  fee  the 
southwest  quarter  of  section  18,  township  10  north,  of  range  7 
east.  The  parties  appeared  at  the  same  term  and  stipulated 
that  Davis  was  in  the  possession  of  the  premises  as  the  ten- 
ant of  Chapin,  and  that  the  latter  should  be  substituted  as 
defendant.  He  thereupon  pleaded  not  guilty.  At  the  May 
term,  1853,  the  plaintiffs  moved  the  court  for  leave  to  amend 
the  declaration  by  adding  a  count  making  the  heirs  of  Ben- 
jamin Freeman  plaintiffs ;  and  they  filed  an  affidavit  of  their 
attorney  in  support  of  the  motion.  He  stated  that  the 
record  of  a  sale  made  by  the  guardian  of  the  heirs  of  Free- 
man constituted  a  part  of  the  plaintiffs'  title,  they  having 
purchased  the  premises  at  the  sale,  and  paid  the  considera- 
tion in  full,  and  received  a  deed  in  due  form  from  the  guard- 
ian; that  the  entire  equitable  interest  in  the  premises  was  in 
the  plaintiffs ;  and,  when  the  suit  was  commenced,  the  aflBant 
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had  not  seen  the  record,  the  proceedings  having  been  had 
in  Montgomery  county ;  and  that,  on  examination  of  the 
record,  he  thought  there  was  a  technical  objection  to  its 
being  read  as  a  portion  of  the  plaintiffs'  title.  At  the  No- 
vember term,  1853,  the  court  sustained  the  motion,  but 
required  the  plaintiffs  to  pay  all  the  costs  of  the  case  up  to 
that  time.  The  plaintiffs  thereupon  added  another  count  to 
the  declaration,  in  which  the  premises  were  claimed  in  fee 
by  the  heirs  of  Freeman.  The  cause  was  then  submitted  to 
a  jury  for  trial. 

The  plaintiffs  introduced  the  following  evidence : 
1.  A  patent  *for  the  premises  from  the  United  [*431] 
States  to  Benjamin  Freeman.  2.  Proof  that  Free- 
man died  intestate  in  1841,  leaving  the  persons  named  as 
plaintiffs  to  the  second  count  his  heirs  at  law,  some  of  whom 
were  still  minors.  3.  A  record  of  the  Montgomery  circuit 
court,  showing  an  application  by  the  guardian  of  the  heirs 
for  the  sale  of  the  premises,  an  order  of  the  court  directing 
the  sale,  and  a  report  of  the  guardian,  showing  a  sale  to 
the  plaintiffs.     4.  A  deed  from  the  guardian  to  the  plaintiffs. 

The  defendant  then  read  in  evidence  a  judgment  of  the 
Peoria  circuit  court,  entered  at  the  May  term,  1845,  against 
the  premises  and  other  real  estate,  for  the  taxes  due  thereon 
for  the  preceding  year ;  also  a  precept  issued  on  the  judg- 
ment, under  which  the  premises  were  sold  to  Chapin  on  the 
10th  of  June,  1855;  and  a  sheriff's  deed  to  Chapin,  bearing 
date  the  21st  of  March,  1851. 

The  plaintiffs  then  offered  in  evidence  the  following  cer- 
tificate : 
"State  of  Illinois,  Peoria  County. 

"Clerk's  Office,  County  Couet. 

"  Peoeia,  January  10,  1852. 

"  I,  Charles  Kettelle,  clerk  of  said,  court,  do  hereby  cer- 
tify that  George  Porter,  agent  for  heirs  of  Benjamin  Free- 
man, has  this  day  paid  me  the  sum  of  $7.32  for  redemption 
money  due  on  the  southwest  quarter  of  section  18,  town- 
ship 10  north,  of  range  7  east,  one  hundred  and  fifty-five 
and  three-quarter  acres  of  which  were  sold  to  Joseph 
Chapin  by  the  sheriff  of  said  county  in  June,  1845,  for  the 
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tax,  interest  and  costs  due  thereon  for  the  year  1844.  Also 
the  sum  of  $5.66,  taxes  and  interest  due  thereon  for  the 
year  1850.  Charles  Kettelle,  Clerk.'- 

The  defendant  objected  to  the  introduction  of  the  certif- 
icate, but  the  court  admitted  it  in  evidence.  He  then  offered 
to  prove  affirmatively  that  the  certificate  was  issued  with- 
out there  being  filed  in  the  clerk's  office  any  evidence  au- 
thorizing the  redemption  of  the  premises;  but  the  court 
excluded  the  evidence. 

The  court,  against  the  objection  of  the  defendant,  allowed 
the  plaintiffs  to  withdraw  from  the  consideration  of  the 
jury  the  record  of  the  Montgomery  circuit  court  and  the 
guardian's  deed.  The  jury  found  the  defendant  guilty  of 
withholding  the  possession  of  the  premises  from  the  heirs 
of  Freeman,  in  which  they  had  an  estate  in  fee-simple;  and 
not  guilty  as  to  the  plaintiffs,  Curtenius  &  Griswold.  The 
court  refused  to  grant  a  new  trial,  and  judgment  was  ren- 
dered on  the  verdict. 

1.  The  court  committed  no  error  in  permitting  the  decla- 
ration to  be  amended.  Applications  of  this  char- 
[*432]  acter  are  addressed  *to  the  sound  discretion  of  the 
court ;  and  we  are  not  prepared  to  say  that  the  dis- 
cretion was  improperly  exercised  in  this  instance.  The 
statute  declares :  "  In  any  case  other  than  where  the  action 
shall  be  brought  for  the  recovery  of  dower,  the  declaration 
may  contain  several  counts,  and  several  parties  may  be 
named  as  plaintiffs  jointly  in  one  action,  and  separately  in 
others.  If  it  appear  that  one  or  more  of  the  plaintiffs  have 
a  right  to  the  possession  of  the  premises,  and  one  or  more 
have  not  such  riglit,  the  verdict  shall  specify  for  which 
plaintiff  the  jury  find,  and  as  to  which  plaintiff  they  find 
for  the  defendant."  Under  these  provisions  the  plaintiffs 
might  originally  have  brought  the  suit  precisely  as  it  stood 
after  the  amendment  was  made.  The  allowance  of  the 
amendment  was  but  carrying  out  the  obvious  design  of  the 
statute,  that  all  questions  affecting  the  title  to  the  premises 
may  be  settled  in  one  proceeding.  It  merely  dispensed 
with  the  necessity  of  bringing  another  action  in  the  joint 
names  of  the  plaintiffs  and  the  heirs  of   Freeman.      The 
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discretion  of  the  court  was  not  exercised  to  the  prejudice 
of  the  defendant,  for  the  plaintiffs  were  required  to  pay  all 
the  costs  that  had  accrued  in  tiie  case. 

2.  The  act  of  the  26th  of  February,  1839,  under  which 
the  premises  were  sold  for  taxes,  provides  that  lands  belong- 
ing to  infants  ma}^  be  redeemed  at  any  time  within  one 
year  after  the  youngest  of  them  shall  arrive  at  the  age  of 
twenty-one  years,  by  paying  to  the  clerk  of  the  county 
commissioners'  court  "double  the  amount  for  which  the 
same  was  sold,  and  all  taxes  accruing  after  such  sale,  to- 
gether with  the  interest  on  the  amount  of  each  year's  tax." 
It  further  provides  that  "  any  person  claiming  the  right  to 
redeem  land  under  the  provisions  of  this  section  shall  pro- 
duce to  the  clerk  of  the  county  commissioners'  court  of  the 
proper  county  the  affidavit  of  some  credible  person,  stating 
who  owned  the  same  at  the  time  of  the  sale  thereof;"  and 
"  if  there  were  several  infant  owners,  stating  that  fact,  and 
stating  the  age  of  the  youngest  of  such  infants ;  and  if  the 
clerk  shall  be  satisfied,  from  the  facts  stated  in  the  affidavit, 
that  the  lands  proposed  to  be  redeemed  are  subject  to  re- 
demption under  the  provisions  of  this  section,  or  any  other 
law  of  the  state,  he  shall  file  the  affidavit  so  presented,  and 
permit  the  lands  to  be  redeemed  upon  the  conditions  which 
are  or  may  be  required  by  law ;  and  such  redemption  shall 
operate  to  restore  to  the  owner  or  owners  of  the  land,  his, 
her  or  their  heirs  or  assigns,  all  rights  which  he,  she  or 
they  had  in  and  to  the  land  at  the  time  of  sale :  Provided, 
however,  that  the  certificate  of  redemption  shall  not  be  evi- 
dence of  any  other  fact  than  that  the  redemption 
money  was  paid."  The  certificate  of  ^redemption  in  [*433] 
this  case,  being  in  proper  form,  was  clearly  admis- 
sible in  evidence.  It  proved  the  payment  of  the  redemp- 
tion money  by  the  heirs  of  Freeman ;  and  it  appeared 
from  the  other  evidence  in  the  case  that  they  had  a  clear 
right  to  redeem.  This  proof  showed  a  valid  redemption 
from  the  sale  to  the  defendant,  and  that  the  heirs  were  re- 
instated in  all  their  former  rights  in  the  premises.  The  cer- 
tificate itself  was  not  evidence  of  such  a  redemption.  The 
statute  only  makes  it  evidence  of  the  payment  of  the  re- 
demption monev  leaving  the  right  to  redeem  to  be  estal- 
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lislied  by  other  proof.  The  question  whether  there  has  been 
a  vahd  redemption  of  the  lands  of  infants  does  not  neces- 
sarily depend  on  the  fact  that  the  clerk  has  or  has  not  pre- 
served the  proof  upon  which  the  redemption  was  founded. 
The  statute  requires  an  affidavit  of  the  facts  to  be  presented 
to  the  clerk  and  filed  by  him.  Two  objects  are  contem- 
plated by  this  requisition. '  The  affidavit  furnishes  the  evi- 
dence upon  which  the  clerk  is  to  determine  the  right  of  the 
party  to  redeem;  and  it  is  to  be  preserved  for  the  benefit 
of  all  who  may  be  interested  in  the  land.  The  mere  failure 
of  the  clerk  to  file  the  affidavit  ought  not  to  prejudice  the 
party  making  the  redemption.  If  the  evidence  is  not  pre- 
served he  should  be  permitted,  when  the  validity  of  the  re- 
demption is  drawn  in  question,  to  show  that  he  had  a  good 
right  to  redeem.  So  if  the  decision  of  the  clerk  is  not  con- 
clusive, and  he  allows  a  redemption  upon  insufficient  proof, 
the  party  should  be  permitted  to  sustain  his  right  to  redeem 
when  put  in  issue.  The  ruling  of  the  court  upon  this  branch 
of  the  case  was  unexceptionable. 

3.  There  was  no  error  in  permitting  the  plaintiffs  to  with- 
draw the  record  and  guardian's  deed.  That  evidence  showed 
no  title  in  Curtenius  &  Griswold.  According"  to  the  con- 
struction  given  to  our  statute  in  the  case  of  Young  v.  ITeogh, 
11  Illinois,  642,  the  purchaser  of  real  estate  at  a  guardian's 
sale  acquires  no  title  unless  the  proceedings  are  reported  by 
the  guardian  and  confirmed  by  the  court.  The  deed  of  the 
guardian,  without  this  confirmatory  order  of  the  court, 
vests  no  title  in  the  purchaser.  In  this  case  the  guardian 
made  return  of  the  proceedings,  but  they  were  not  approved 
by  the  court.  As  these  proceedings  neither  vested  title  in 
Curtenius  &  Griswold,  nor  divested  the  title  of  the  heirs 
of  Freeman,  they  were  properly  withdrawn  from  the  con 
sideration  of  the  jury. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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*HiKAM  W.  FoLTz,  Administrator  of  Almon  Leacli,  [*434] 
deceased,  v.  Thomas  Peousb. 

Error  to  Jo  Daviess. 

A.CTIOX  ON  JUDGMENT  —  Flea  nul  tiel  record  —  Judgment  for  defend- 
ant —  Plaintiff  can  not  maintain  action  against  defendants  adminis- 
trator.—  Prouse  sued  Leach  in  debt  upon  a  judgment  recovered  in 
California.  Leach  pleaded  nil  debet  and  nid  tiel  record;  upon  the 
last  plea  the  judgment  was  for  Leach.  Subsequently  Leach  died,  and 
the  same  claim  was  presented  before  the  probate  court  and  allowed ; 
on  appeal  to  the  circuit  court  the  decision '  of  the  probate  court  was 
.  affirmed.  Held,  that  the  finding  of  the  court  upon  the  plea  of  nul  tiel 
record  precluded  Prouse  from  maintaining  his  action  against  the  ad- 
ministrator of  Leach. 

The  opinion  of  the  court  gives  a  statement  of  the  case. 
The  judgment  complained  of  was  rendered  by  Shelton, 
judge,  at  November  term.  1853,  of  the  Jo  Daviess  circuit 
court. 

HiGGiNs  &  Steothee,  for  plaintiff  in  error,  M.  Y.  John- 
son, for  defendant  in  error. 

Teeat,  C.  J.  The  important  facts  of  this  case  are  these : 
In  February,  1852,  Prouse  sued  out  of  the  Jo  Daviess  circuit 
court  an  attachment  against  Leach.  The  declaration  was 
in  debt  upon  a  judgment  for  $2,446,  recovered  by  Prouse 
against  Leach,  on  the  11th  of  December,  1851,  in  the  dis- 
trict court  of  the  county  of  Sacramento,  and  state  of  Cali- 
fornia. Leach  entered  his  appearance,  and  pleaded  nil  debet 
and  nul  tiel  record.  An  entry  was  made  in  the  cause  on  the 
28th  of  August,  1852,  in  these  words:  "N'ow  come  the 
parties,  by  their  attorneys,  and  by  agreement  they  submit 
to  the  court  the  issue  joined  upon  the  plea  of  nul  tiel  record; 
and  the  court,  after  hearing  the  evidence,  and  after  inspec- 
tion of  the  papers  and  due  deliberation,  finds  the  issue  for 
the  defendant."  The  following  entry  was  made  on  the 
31st  of  the  same  month:  "  The  defendant,  by  his  attorney, 
comes  and  moves  the  court  for  judgment,  upon  the  finding 
of  the  court  upon  the  issue  joined  upon  the  plea  of  nul  tiel 
record,  heretofore  entered ;  it  is  therefore  considered  by  the 

court  that  the  defendant  have  and  recover  of  the  plaintiff 
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his  costs  by  him  about  his  defense  in  this  behalf  expended, 
and  that  execution  issue  therefor."  Another  entry  was 
made  in  December,  1852,  as  follows:  "On  motion  of  the 

defendant,  by  his  attorney,  and  upon  the  finding  of 
[*435]  the  court  at  the  last  term  herein,  it  is  considered  *by 

the  court  that  the  plaintiff  take  nothing  by  his  writ 
herein,  and  that  the  defendant  go  without  day." 

Leach  departed  this  life  in  September,  1852,  and  in  I^o- 
vember  following  Foltz  was  appointed  administrator  of  his 
estate.  In  ISTovember,  1853,  Prouse  exhibited  the  record  of 
the  judgment  recovered  in  California,  as  a  claim  against  the 
estate  of  Leach.  The  probate  court  allowed  the  claim  and 
ordered  it  to  be  paid  in  the  due  course  of  administration ;  and 
the  administrator  prosecuted  an  appeal  to  the  circuit  court. 
On  the  trial  of  the  appeal,  the  plaintiff  read  in  evidence 
the  record  of  a  judgment,  corresponding  precisely  with  the 
one  described  in  the  declaration  in  the  attachment  case. 
The  administrator  then  introduced  the  record  and  proceed- 
ings of  the  attachment  case,  and  relied  on  the  finding  and 
judgment  therein  as  a  bar  to  any  further  suit  on  the  judg- 
ment rendered  in  California.  On  this  state  of  case  the 
circuit  court  affirmed  the  judgment  of  the  probate  court ; 
and  the  administrator  has  sued  out  a  writ  of  error  from  this 
court. 

The  first  action  on  the  judgment,  though  commenced  by 
attachment,  must  be  considered  as  a  suit  i7i  personam. 

Leach  entered  a  general  appearance  therein  and  pleaded 
to  the  merits.  From  that  time  the  suit  proceeded  as  if 
commenced  by  summons.  If  the  issue  had  been  found  for 
the  plaintiff,  judgment  would  have  been  entered  against 
Leach  personally.  A  finding  and  judgment  in  favor  of 
Leach  must  be  equally  binding  on  the  plaintiff.  The  two 
first  entries  made  in  that  case,  to  say  nothing  of  the  third, 
show  a  finding  and  judgment  for  Leach  upon  the  issue  of 
nul  tiel  record.  The  question  therefore  is,  whether  that 
finding  and  judgment  precluded  the  plaintiff  from  main- 
taining the  action  against  the  administrator.  It  is  entirely 
free  from  doubt.  The  two  suits  were  brought  on  the  same 
cause  of  action.  The  declaration  in  the  first  was  on  the 
identical  judgment  upon  which  the  plaintiff  claimed  to  re- 
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cover  in  the  last.  The  subject-matter  of  the  two  actions 
was  one  and  the  same.  If  that  subject-matter  was  passed 
upon  in  the  first  case  it  could  not  be  inquired  into  in  the 
second.  A  matter  once  finally  determined  can  not  be  again 
litigated  between  the  same  parties.  The  policy  of  the  law 
forbids  a  renewal  of  the  controversy.  In  the  former  action 
the  plea  of  nul  tiel  record  directly  put  in  issue  the  existence 
of  the  judgment.  It  referred  the  question  to  the  court 
whether  there  was  such  a  judgment  as  the  plaintiff  had 
alleged.  The  court  found  that  there  was  no  such  record ; 
and  the  judgment  entered  upon  that  finding  effectually 
concluded  the  plaintiff  from  maintaining  the  second  ac- 
tion. It  was  a  solemn  adjudication  of  the  question 
*submitted  to  the  court.  It  conclusively  established  [*436] 
the  fact  that  there  was  no  such  record  as  the  plaint- 
iff had  described.  It  estopped  him  from  again  making  the 
same  allegation.  The  law  of  the  case  is  too  plain  to  require 
a  citation  of  the  authorities.  The  circuit  court  clearly  erred 
in  affirming  the  judgment  of  the  probate  court. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Harrison  Bristol   v.  The   Chicago   &   Aurora  Bailroad 

Company. 

Ajypeal  from  Cook. 

Residence  of  corporation  —  Jurisdiction. —  A  corporation  has  its  resi- 
dence where  it  exercises  corporate  functions,  where  its  business  is 
done,  where  its  franchises  are  exercised,  where  it  is  engaged  in  the 
prosecution  of  the  corporate  enterprise,  or  in  any  county  in  which  it 
operates  the  road. 

The  Aurora  road  runs  through  the  counties  of  Du  Page,  Kane  and  La 
Salle,  but  its  chief  office  for  business  is  in  Cook  county ;  this  gives  the 
courts  of  Cook  county  jurisdiction  over  it. 

This  cause  was  heard  before  Morris,  judge,  at  May  term, 
1854-,  of  Cook  circuit  court. 

Arnold,  Earned  and  Lay,  for  appellant.     Blackwell  and 
Beckwith,  for  appellees. 

Cited:  82  111.  496;  88  111.  621 ;  1  Bradw.  371. 
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Treat,  C.  J.  Bristol  brought  an  action  in  the  Cook  cir- 
cuit court  against  the  Chicago  &  Aurora  Eailroad  Company. 
The  company  has  authority  by  its  charter  to  construct  and 
operate  a  raih^oad  from  a  point  in  Du  Page  county  to  a 
point  in  the  county  of  La  Salle ;  and  no  portion  of  the  road 
is  in  Cook  county.  The  principal  business  office  of  the 
company  is  in  Chicago,  in  the  county  of  Cook;  and  the 
process  was  served  upon  its  president  at  this  office.  The 
court  decided  that  it  had  no  jurisdiction  and  dismissed 
the  suit. 

The  only  question  is,  Can  the  corporation  be  sued  in  Cook 

county?  The  statute  provides:  "It  shall  not  be 
[*4:3Y]  lawful  for  any  ^plaintiff  to  sue  a  defendant  out  of  the 

county  where  the  latter  resides  or  may  be  found, 
except  in  cases  where  the  debt,  contract  or  cause  of  action 
accrued  in  the  county  of  the  plaintiff,  or  where  the  contract 
may  have  specifically  been  made  payable."  E,.  S.  ch.  83, 
§  2.  That  this  provision  applies  to  corporations  is  manifest 
from  sec.  29,  ch.  90,  E.  S.,  which  reads :  "  The  word  '  person ' 
or  '  persons,'  as  well  as  words  referring  to  or  importing  per- 
sons, shall  be  deemed  to  extend  to  and  include  bodies  politic 
and  corporate,  as  well  as  individuals."  This  case  is  not 
within  either  of  the  exceptions.  The  injury  complained  of 
happened  in  Kane  county.  Unless,  therefore,  the  corpora- 
tion had  a  legal  residence  in  Cook  count}^,  the  court  was 
without  jurisdiction,  and  the  suit  was  properly  dismissed. 
The  residence  of  a  corporation,  if  it  can  be  said  to  have  a 
residence,  is  necessarily  where  it  exercises  corporate  func- 
tions. It  dwells  in  the  place  where  its  business  is  done.  It 
is  located  where  its  franchises  are  exercised.  It  is  present 
where  it  is  engaged  in  the  prosecution  of  the  corporate  en- 
terprise. This  corporation  has  a  legal  residence  in  any 
county  in  which  it  operates  the  road  or  exercises  corporate 
powers  and  privileges.  In  legal  contemplation,  it  resides  in 
the  counties  through  which  its  road  passes  and  in  which  it 
transacts  its  business.  It-  is  as  much  engaged  in  prosecuting 
corporate  functions  in  the  county  of  Cook  as  it  is  in  the 
counties  of  Du  Page  and  La  Salle.  It  has  voluntarily  es- 
tablished its  residence  in  Cook  county.  It  has  there  located 
its  chief  business  office.    It  is  not  pretended  but  that  the 
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company  has  authority  by  its  charter  to  transact  its  busi- 
ness in  Chicago.  Having  located  itself  there,  it  can  not 
now  question  the  jurisdiction  of  the  courts  of  Cook  county. 
The  statute  makes  it  suable  in  any  county  in  which  it  may 
reside.  It  has  acquired  a  legal  residence  in  Cook  county. 
In  our  opinion  the  suit  was  properly  brought,  and  the  court 
erred  in  dismissing  it. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


*The  Peokia   &    Bureau  Yalley  Raileoad  Com-  [*438] 
PAtrr  V.  Thomas  Bryant. 

Appeal  from  Peoria. 

The  successful  party  to  a  suit  in  the  circuit  court  is  not  allowed  to  re- 
cover the  fees  of  more  than  four  witnesses,  unless  the  court  shall 
certify  that  a  greater  number  was  really  necessary. 

The  proceedings  in  this  case  were  had  before  Onslow 
Pbteks,  judge,  at  March  term,  1854,  of  the  Peoria  circuit 
court. 

The  railroad  company  instituted  proceedings  under  chap- 
ter 92  of  the  Revised  Statutes,  to  procure  the  right  of  way 
over  the  land  of  Bryant.  An  assessment  was  made,  from 
which  Bryant  took  an  appeal  to  the  circuit  court.  The 
company  dismissed  the  proceeding  in  the  circuit  court,  and 
Bryant  had  judgment  for  costs.  The  clerk,  in  taxing  costs, 
taxed  the  costs  of  sixteen  witnesses  in  favor  of  Bryant  and 
against  the  company. 

From  this  taxation  the  company  appealed  to  the  circuit 
court,  and  moved  the  court  to  retax  the  costs,  so  that  Bry- 
ant should  only  be  allowed  for  four  witnesses,  there  not 
being  a  certificate  that  any  greater  number  of  witnesses  was 
necessary. 

The  circuit  court  overruled  the  motion,  and  directed  ex- 
ecution to  issue  for  the  whole  bill  as  taxed  by  the  clerk. 
This  ruhng  of  the  court  is  assigned  for  error. 
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!N".  H.  PuKPLE,  for  appellants.  Manning  and  Meeeiman, 
for  appellee. 

Teeat,  C.  J.  The  Peoria  &  Bureau  Yalley  Railroad 
Company  instituted  proceedings  to  procure  the  right  of  way 
over  the  land  of  Bryant.  The  damages  were  assessed,  and 
Bryant  appealed  to  the  circuit  court.  In  that  court  the  cor- 
poration dismissed  the  proceeding,  and  judgment  was  entered 
in  favor  of  Bryant  for  costs.  The  court  made  no  certificate 
as  to  the  number  of  witnesses  necessary  on  the  part  of 
Bryant.  The  clerk  taxed  the  corporation  with  the  fees  of 
sixteen  witnesses  summoned  by  Bryant.  The  corporation 
then  applied  to  the  court  to  retax  the  costs,  so  that  Bryant 
should  only  be  allowed  for  four  witnesses.  The 
[*439]  court  overruled  the  motion,  and  *directed  execution 
to  issue  for  the  amount  of  the  costs  taxed  by  the 
clerk. 

The  corporation  pursued  the  proper  course  to  review  the 
action  of  the  clerk.  Miller  v.  Adams,  4  Scam.  195.  Sec- 
tion 12,  chapter  26,  Revised  Statutes,  reads:  "In  no  case 
in  the  circuit  court  shall  the  fees  of  more  than  four  witnesses 
be  taxed  against  the  party  against  whom  judgment  shall  be 
given  for  costs,  unless  the  court  shall  certify  on  their  min- 
utes that  more  than  four  witnesses  were  really  necessary; 
in  which  case  the  clerk  shall  tax  the  costs  of  as  many  wit- 
nesses as  the  court  shall  so  certif3^"  This  provision  is  con- 
clusive of  the  cas6.  The  successful  party  to  a  suit  in  the 
circuit  court  is  not  allowed  to  recover  the  fees  of  more  than 
four  witnesses,  unless  the  court  shall  certify  that  a  greater 
number  was  really  necessary.  The  court  made  no  such  cer- 
tificate in  this  case,  and  the  clerk  had  no  authority  to  charge 
the  corporation  with  the  fees  of  more  than  four  of  Bryant's 
witnesses.  If  Bryant  claimed  to  recover  for  more  than 
that  number  of  witnesses,  he  should  have  obtained  the 
requisite  certificate  from  the  court.  Such  a  certificate 
would  have  justified  the  taxation  of  costs  by  the  clerk. 
Section  13,  chapter  2G,  Revised  Statutes,  does  not  sustain 
the  decision  of  the  circuit  court.  It  simply  provides  that, 
where  a  suit  is  dismissed,  the  defendant  shall  have  judg- 
ment for  his  costs.     But  to  entitle  himself  to  the  fees  of 
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more  than  four  witnesses,  he  must  obtain  a  certificate  under 
the  preceding  section.  The  court  clearly  erred  in  not  sus- 
taining the  application  for  a  retaxation  of  the  costs. 

The  order  refusing  the  application  must  be  reversed  and 

the  cause  remanded. 

Judgment  reversed 


Charles  Besimee  et  al.  v.  The  People. 

Error  to  Bureau. 

Recognizance  to  aj^swer  indictment  foe  adulteey  —  Presumption. 
A  certain  kind  of  adulterous  intercourse  being  punishable  by  indict- 
ment, and  a  recognizance  requiring  the  principal  to  appear  and  answer 
an  indictment  for  adultery,  it  will  be  presumed  that  he  was  charged 
with  the  statutory  offense  which  is  punishable  in  this  manner, 

COGNIZORS  NOT  SERVED. —  *Cognizors,  unless  personally  served,  [*4401 
can  not  be  condemned  unless  there  have  been  retm*ns  of  nihil 
upon  two  writs  of  scire  facias. 

This  cause  was  heard  before  Leland,  judge,  at  March 
term,  1853,  of  the  Bureau  circuit  court,  who  rendered  a 
judgment  against  the  plaintiffs  in  error  on  a  scire  facias  on 
a  recognizance,  executed  by  Charles  Besimer  as  principal, 
and  Albert  Sherwin  as  security,  conditioned  for  the  appear- 
ance of  the  said  Besimer  at  the  October  term,  1853,  of  said 
court,  to  answer  a  bill  of  indictment  for  the  crime  of  adul- 
tery. The  recognizance  was  taken  by  the  sheriff.  The  de- 
fendant not  appearing,  judgment  was  rendered  against  him 
and  his  security,  and  an  order  for  a  scire  facias.  A  scire 
facias  was  issued  and  a  return  made  upon  it  of  not  found. 
A  second  scire  facias  was  issued,  to  which  a  like  return  was 
made,  upon  which  judgment  followed. 

The  last  scire  facias  issued  was  not  under  seal, 

Milton  L.  Peters,  for  plaintiffs  in  error  W.  H.  L. 
Wallace,  for  the  people. 

Treat,  C,  J.  The  recognizance  recites  that  Besimer  was 
arrested  under  process  founded  upon  an  indictment  for  adul- 
tery; and  it  is  conditioned  for  his  appearance  to  answer  the 

Cited:  18  111.  153,  568;  19  111.  64;  86  111.  179. 
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charge.  It  is  insisted  that  adultery  is  not  a  criminal 
offense,  and  therefore  that  the  recognizance  is  invalid  and 
insufficient  to  support  the  proceedings.  It  is  true  that  every 
act  of  adultery  is  not  an  indictable  offense.  But  under  our 
statute  a  party  may  be  indicted  for  adultery.  Persons 
dwelling  together  in  an  open  state  of  adultery  are  punish- 
able by  indictment.  The  general  statement  in  the  recogni 
zance  must  be  understood  as  referring  to  an  indictment  for 
this  offense.  A  certain  kind  of  adulterous  intercourse  being 
punishable  by  indictment,  and  the  recognizance  requiring 
the  principal  to  appear  and  answer  an  indictment  for  adul- 
tery, it  must  be  intended  that  he  was  charged  with  the 
statutory  offense.  It  is  entirely  consistent  with  the  recital 
in  the  recognizance  that  the  indictment  was  found  under 
the  one  hundred  and  twenty-third  section  of  the  criminal 
code.  And  the  presumption  clearly  is  that  such  was  the 
character  of  the  offense  charged  against  Besimer. 

But  there  is  a  fatal  objection  to  the  proceedings.  •  The 
cognizors  were  not  personally  served  with  process,  nor  did 
they  enter  their  appearance.  To  sustain  the  judgment 
asfainst  them,  there  must  have  been  returns  of  nihil 
[*441]  upon  two  writs  of  scire  '^'facias.  Sans  v.  The  People, 
3  Gilman,  327.  It  appears  that  two  writs  of  scire 
facias  were  issued,  and  that  both  were  returned  non  est  in- 
ventus. But  the  second  writ  was  not  under  the  seal  of  the 
court.  It  was  therefore  void,  and  the  return  ineffectual. 
The  case  stands  precisely  as  if  this  writ  had  not  been  issued. 
Garland  v.  Britton,  12  Illinois,  232.  Another  scire  facias 
must  be  issued  and  returned  before  the  people  will  be 
entitled  to  execution  for  the  amount  of  the  forfeited  recog- 
nizance. 

The  judgment  is  reversed  and  the  cause  remanded. 

JudgTYient  reversed, 
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Chaeles  Main  v.  Owen  McCaett  ef  al. 
Appeal  from  Cook  County  Court  of  Common  Pleas. 

Eesisting  officer  —  Evidence. — Testimony  elicited  by  a  question,  such 
as  what  did  persons  in  the  crowd  say,  which  tends  to  show  a  common 
design  and  feehng  with  several  persons  to  resist  an  oflficer  in  the  exe- 
cution of  his  duty,  is  proper  for  the  consideration  of  the  jury. 

Instructions. —  An  instruction,  the  same  in  substance  with  others  given, 
may  be  properly  refused. 

Justification  of  person  aiding  officer. — "Where  an  officer,  who  is  pres- 
ent at  the  commission  of  an  offense,  is  not  able  to  make  an  arrest,  and 
calls  in  other  officers  or  the  posse,  or  on  hue  and  cry,  those  who  aid 
have  a  justification  as  broad  as  his  own. 

Arrest  —  Sufficient  cause  for. —  An  arrest  may  be  made  for  violating  a 
city  ordinance  of  the  city  of  Chicago  against  keeping  open  a  tippling- 
house  on  the  Sabbath. 

An  arrest  for  a  breach  of  the  peace  need  not  be  made  immediately,  and 
may  be  made  after  peace  is  restored  and  the  affray  over,  or  upon  the 
information  of  an  officer,  who  was  present  witnessing  it,  after  the 
affray  was  over. 

An  ordinance  of  the  city  of  Chicago  which  authorizes  an  arrest  without 
a  warrant  for  breaches  of  the  peace  or  threats  of  breaches  is  not 
invahd. 

This  cause  was  heard  before  J.  M.  Wilson,  judge,  at  Octo- 
ber term,  1853,  of  Cook  county  court  of  common  pleas. 

Arnold,  Laened  &  Lay,  for  appellant.     T.  Hoyne,  H.  F. 
"Waite  and  A.  Voss,  for  appellees. 

ScATES,  J.  Action  for  assault,  battery  and  false  impris- 
onment. General  issues  and  notice  of  special  matter 
separately.  *The  main  question  is  as  to  the  power  [*442] 
of  the  policemen  of  the  city  of  Chicago  to  arrest 
without  warrant  for  breaches  of  the  city  ordinances  com- 
mitted in  theu"  presence.  This  precise  question  was  before 
the  court  in  Bryant,  v.  Bates,  ante,  p.  87,  in  which  the  court 
held  that  the  officer  was  justified  in  making  such  arrest. 
Here,  as  in  that  case,  the  city  ordinance  expressly  authorizes 
the  arrest,  and  the  ordinance  is  not  repugnant  to  the  con- 
stitution or  the  general  provisions  of  law. 

Other  questions  are  raised  upon  the  admissibility  of  cer- 

Cited:  16  lU.  36;  18  111.  203;  71  lU.  82. 
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tain  questions  put  to  the  witnesses,  both  as  to  form  and 
substance. 

The  defenses  set  up  in  the  notices  of  special  matter  are, 
that  Main  resisted  the  defendants  in  their  attempts,  as 
watchmen,  to  arrest  Mahonej  and  Brown  for  a  breach  of 
the  peace. 

Proof  was  introduced  tending  to  show  that  Main  said 
Mahoney  should  not  go  and  would  not  go,  that  others  there 
also  said  that  Mahoney  would  not  go,  and  they  did  not  want 
him  to  go  to  the  watch-house,  and  Main  also,  that  he  did 
not  want  that  man  to  go  up,  and  laid  his  hand  on  the  officer 
to  keep  him  from  going  up. 

The  questions  objected  to  were,  "What  was  said  by  per- 
sons there  present  in  the  crowd  about  resistance  to  the 
watchmen  taking  Mahoney  to  the  watch-house  ? "  "  What 
was  the  character  of  the  language  of  tlie  crowd  present  to 
the  watchman?"  "What  did  persons  in  the  crowd  say  to 
Johnson?"  (one  of  defendants)  and  such  like.  The  form 
of  one  of  these  questions  is  broad,  but  the  sense  is  the  same 
as  the  others,  and  was  by  the  witness,  and  would  be  by  all, 
understood  as  an  inquiry  of  what  was  actually  said,  instead 
of  a  character  of  it,  technically.  Such  testimony  of  par- 
ticipation in  Main  has  been  offered  as  will  entitle  the 
defendants  to  these  declarations  of  the  crowd  with  whom 
he  appeared  to  be  acting,  as  a  part  of  the  res  gestcB  of  the 
transaction. 

The  testimony  tends  to  show  a  common  design  and  feeling 
in  this  particular,  and  was  properly  admitted  to  the  jury  for 
what  it  was  worth.  A  very  nice  critical  discrimination  is 
impracticable  in  relation  to  this  class  of  questions  and  facts ; 
and  some  little  must  be  left  to  the  sound  discretion  of  the 
judge,  who  must  determine  their  degree  of  relationship  to 
the  main  fact.     1  Greenl.  Evid.  123,  §  108. 

The  seventli  instruction  was  properly  refused  upon  the 
ground  that  tlie  same  in  substance  liad  been  already  repeated 
in  two  or  three  instructions  given. 

The  eighth  and  ninth  assume  that  to  authorize  the  inter- 
ference of  watchmen,  who  are  called  in  to  the  assistance 
of  another,  the  offense  must  be  committed  in  the 
[*44:3]  presence  of  all,  or  they  are  ''all  liable  for  arrest- 
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ing  witliout  warrant.  These  are  too  broad.  Where  one 
who  is  present  at  the  commission  of  an  offense,  or  on  hue 
and  cry,  is  not  able  to  make  an  arrest,  and  calls  in  other 
officers,  or  the  posse,  their  justification  is  as  broad  as  his 
own. 

The  tenth  instruction  assumes  that  no  arrest  can  be  made 
for  violation  of  the  city  ordinance  against  keeping  open  a 
tippling-house  on  the  Sabbath.  "We  recognize  no  distinction 
among  the  offenses. 

The  eleventh  and  fifteenth  erroneously  assume  that  the 
arrest  is  unlawful  unless  made  immediately;  the  twelfth 
that  it  can  not  be  made  after  peace  is  restored  and  affray  is 
over ;  and  the  thirteenth  that  if  made  upon  information  of 
an  officer  present,  but  not  until  affray  is  over.  "We  do  not 
recognize  the  correctness  of  either  of  these  propositions.  If 
such  were  the  law,  arrests  could  easily  be  evaded  by  many 
arts  for  gaining  time,  as  well  as  resistance  which  makes 
assistance  necessary. 

The  fourteenth  instruction  presents  the  question  as  to  the 
power  of  arresting,  without  warrants,  for  offenses  committed 
out  of  the  presence  of  the  officers.  This  we  must  settle  by 
the  city  charter,  which  expressly  authorizes  the  arrest,  with 
or  without  warrant,  for  breaches  of  the  peace  or  threats  to 
break  it,  without  regard  to  the  presence  of  conservators  of 
the  peace.  All  these  officers  sued  here  are  made  conserva- 
tors of  the  peace. 

We  are  not  prepared  to  hold  this  ordinance  invalid  on 
this  account,  and  would  construe  it  as  applying  more  nearly 
to  the  rule  as  laid  down  at  the  common  law,  and  even  ex- 
tended in  principle  to  offenses  below  the  grade  of  felony,  in 
cases  where  charges  are  freshly  made  and  officers  are  re- 
quired to  make  the  arrest.  See  Hobhs  v.  Branscoinb  et  al. 
3  Camp.  R.  420 ;  and  Sam,uel  v.  Payne  et  al.  1  Dougl.  E. 
359.  This  ordinance  expressly  authorizes  it,  and  in  this  case 
the  facts  do  not  present  a  voluntary  arrest  even  upon  infor- 
mation freshly  given  of  an  offense,  but  upon  a  transaction 
in  the  presence  of  one  of  the  defendants,  who  called  in  the 
others  to  his  aid.  We  therefore  hold  the  instruction  to  be 
wrong  under  this  ordinance  as  connected  with  the  facts 
upon  the  record. 
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The  four  instructions  given  for  defendants  all  assume  this 
to  be  law  under  the  city  ordinance,  and  were  therefore  cor- 
rectly given. 

Judgment  ajir7ned. 


[*444:]  *Enos  Ayees  v.  Mokitz  F.  Baumgaeten.  Edwaed 
Weight,  Guardian,  etc.,  v.  Pallas  Phelps,  next 
friend,  etc. 

Appeal  from  Cook. 

Guardians'  sales  —  Confirmation. —  The  deed  of  a  guardian,  without  a 

confirmatory  order  of  the  court,  does  not  pass  title. 
The  discretion  to  be  used  by  the  court  in  confiruaing  sales  of  guardians 

must  conform  to  established  principles. 
Practice. —  The  Enghsh  practice  of  opening  biddings  at  such  sales  is 

not  adopted  in  this  state. 
Inadequacy  of  price.  — As  a  general  principle,  mere  inadequacy  of  price 

is  not  a  sufficient  cause  for  setting  aside  a  sale. 

This  cause  was  heard  before  Moeris,  judge,  at  May  term, 
1854,  of  Cook  circuit  court. 

G.  GooDEicH  and  C.  B.  Hosmee,  for  appellants.  Phelps 
and  McGiEE,  for  appellees. 

Teeat,  C.  J.  At  the  N"ovember  term,  1853,  of  the  Cook 
circuit  court,  Edward  Wright,  guardian  of  M.  F.  Baumgar- 
ten,  obtained  an  order  for  the  sale  of  an  undivided  third 
part  of  two  acres  of  land  in  the  city  of  Chicago,  for  the  sup- 
port and  education  of  the  ward ;  the  sale  to  be  made  at  the 
court-house  on  the  6th  of  February,  1851,  at  10  o'clock  a.  m., 
twenty  days'  notice  thereof  being  previously  given  in  a  daily 
newspaper  of  the  city ;  one-third  of  the  purchase  money  to 
V)e  paid  at  the  time  of  sale,  and  the  balance  in  one  and  two 
years,  with  interest ;  the  guardian  to  convey  the  premises  to 
the  purchaser,  and  take  from  him  a  mortgage  on  the  same 
to  secure  the  deferred  payments. 

At  the  March  term,  1854,  the  guardian  made  return  of  his 

Cited  :  Inadequacy  of  price,  effect  on  sale,  20  111.  281 ;  67  111.  517 ;  49 
111.  168;  72  111.  485.  "What  may  be  assigned  for  error,  21  111.  449.  Sale 
void,  when,  19  111.  297.  Confirmation  of  guardian's  sale,  16  111.  132. 
English  practice  as  to  bids,  not  adopted,  16  III.  144. 
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proceedings  under  the  order,  showing  the  giving  of  the 
notice,  the  sale  of  the  premises  to  Enos  Ayers  for  $4, TOO, 
the  conveyance  of  the  same  to  Ayers,  the  receipt  of  one- 
third  of  the  purchase  money,  and  the  talking  of  the  notes  of 
Ayers  for  the  remaining  two-thirds,  and  a  mortgage  on  the 
premises  to  secure  their  payment.  On  motion  of  the  guard- 
ian, a  rule  was  thereupon  entered,  requiring  all  parties  inter- 
ested to  show  cause  by  a  given  day  why  the  report  should 
not  be  confirmed. 

On  the  5th  of  April,  1854,  P.  Phelps  obtained 
leave  of  the  *court  to  file  a  petition  as  the  next  [*445] 
friend  of  the  ward,  praying  that  the  sale  should  not 
be  confirmed.  The  petition  stated,  in  substance,  that  the 
time  and  place  of  the  sale  was  not  generally  known,  and 
that  the  sale  was  hastily  and  collusively  made ;  that  the 
interest  of  the  ward  in  the  two  aoe?es  was  worth  $10,000, 
and  would  bring  that  sum  on  a  resale.  The  motion  of  the 
guardian  to  confirm  the  report  was  heard  on  the  5th  of  May, 
1854,  on  the  following  affidavits: 

P.  Phelps  swore  that  he  heard  Ayers  say  that  he  had 
been  offered  double  the  price  he  paid  at  the  sale,  and  refused 
it  because  he  considered  the  property  worth  more.  H. 
Maher  swore  that  he  owned  an  undivided  interest  in  the 
two  acres,  and  the  share  of  the  ward  was  on  the  day  of 
sale  worth  $9,805 ;  he  would  have  bid  that  sum  for  it  if  he 
had  known  of  the  sale,  and  he  would  give  that  amount  if  a 
new  sale  was  ordered.  B.  Wilder  swore  that  the  interest 
of  the  ward  was  worth  on  the  day  of  sale  $10,000,  and  it 
would  bring  that  amount  on  a  resale.  T.  J.  S.  Flint  swore 
that  he  owned  property  in  the  vicinity  of  the  two  acres,  and 
the  share  of  the  ward  was  worth  on  the  day  of  sale  more 
than  $10,000,  and  he  would  be  willing  to  give  that  sum 
for  it. 

AV.  H.  Stickney  stated  that  he  had  been  engaged  in  the 
pm^chase  and  sale  of  real  estate  in  Chicago  for  several  years, 
and  knew  the  property  in  question ;  it  Avas  not  worth  more 
than  $6,000  per  acre,  and  the  share  of  the  ward  sold  for  its 
full  value.  W.  H.  Adams  stated  that  he  had  been  exten- 
sively engaged  in  purchasing  and  selling  real  estate  in  Chi- 
cago for  the  last  two  years,  and  was  well  acquainted  with 
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the  property  in  question;  it  was  worth  about  $5,000  per 
acre,  and  the  interest  of  the  ward  brought  more  than  its 
fair  market  value.  J.  H.  Eees  and  S.  H.  Kerfoot  stated 
that  they  had  been  for  a  long  time  exclusively  engaged  in 
the  buying  and  selling  of  real  estate  in  Chicago,  and  were 
well  acquainted  with  this  property ;  the  share  of  the  ward 
sold  for  its  full  market  value,  and  much  higher  than  prop- 
erty usually  brings  at  guardians'  sales.  W.  H.  Whitney 
stated  that  he  had  been  for  two  years  engaged  in  buying 
and  selling  real  estate  in  Chicago,  and  well  knew  this  prop- 
erty ;  the  interest  of  the  ward  was  sold  for  its  full  market 
value.  J.  Burr  stated  that  he  had  been  engaged  in  pur- 
chasing and  selling  real  estate  in  Chicago  for  five  years,  and 
was  well  acquainted  with  this  property ;  the  share  of  the 
ward  was  sold  for  its  full  value.  H.  A.  Clark  and  Y.  C. 
Turner  stated  that  tliey  had  been  extensively  engaged  in 
the  purchase  and  sale  of  real  estate  in  Chicago  for  seven 

years,  and  knew  the  property  in  question ;  the  share 
[.*446]  *of  the  ward  brought  its  full  value,  and  much  more 

than  they  would  have  given  for  it. 
E.  C.  Earned  testified  that  he  attended  the  sale  with  the 
intention  of  purchasing  the  property;  there  was  active  com- 
petition among  bidders,  and  the  whole  proceedings  were 
conducted  with  entire  fairness;  before  the  sale  he  made 
inquiries  as  to  the  value  of  the  ward's  interest,  and  came  to 
the  conclusion  that  it  was  not  worth  more  than  $3,500.  C. 
B.  Hosmer  testified  that  he  was  the  solicitor  of  the  guard- 
ian, and  was  present  at  the  sale ;  the  sale  was  fairly  con- 
ducted, and  there  was  an  active  competition  among  bidders ; 
the  guardian  and  witness,  both  before  and  at  the  sale,  used 
their  best  efforts  to  obtain  the  highest  price  for  the  prop- 
erty. J.  G.  Hamilton  testified  that  P.  Phelps  endeavored 
to  procure  from  Ayers  a  ratification  of  a  lease  of  the  prop- 
erty, which  II.  Mailer  had  previously  obtained  from  other 
parties;  failing  in  that,  he  offered  on  behalf  of  Maher  to 
pay  Ayers  $600  for  his  bargain,  and  threatened,  if  he  did 
not  accept  it,  to  oppose  the  confirmation  of  the  guardian's 
report. 

On  this  state  of  case  the  court  refused  to  confirm  the 
report  of  the  guardian,  and  the  guardian  and  purchaser 
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eacli  prosecuted  an  appeal  to  this  court.  Tlie  appeals  pre- 
sent the  same  question,  and  will  be  considered  as  one  case. 
According  to  our  statute  a  purchaser  of  real  estate  at  a 
guardian's  sale  acquires  no  title  unless  the  sale  is  reported 
by  the  guardian  and  confirmed  by  the  court.  The  deed  of 
the  guardian,  without  this  confirmatory  order  of  the  court, 
does  not  pass  the  title.  Young  v.  Keogh,  11  HI.  642.  The 
result  of  this  case,  therefore,  is,  if  the  decision  of  the  cir- 
cuit judge  is  permitted  to  stand,  that  the  purchase  of  Ayers 
will  be  unavailing,  and  the  property  of  the  ward  must  be 
again  exposed  to  sale.  Courts  are  vested  with  a  sound  dis- 
cretion in  this  class  of  cases.  It  must,  however,  be  exer- 
cised according  to  established  principles.  A  decision 
approving  or  disapproving  a  guardian's  report  may  be 
assigned  for  error.  The  question  in  the  case  is,  whether  the 
court  erred  in  refusing  to  confirm  the  report.  That  due 
notice  was  given  of  the  sale,  that  the  sale  was  made  at  the 
time  and  place  and  on  the  terms  prescribed  in  the  order, 
and  that  the  purchaser  performed  the  conditions  of  the  sale, 
are  uncontroverted  facts.  The  allegation  that  the  sale  was 
hastily  and  coUusively  made  is  wholly  unsupported  by  the 
evidence.  There  is  nothing  in  the  case  to  show  the  least 
fraud  or  negligence  on  the  part  of  the  guardian.  On  the 
contrary,  it  clearly  appears  that  the  sale  was  regularly  and 
fairl}^  conducted,  and  with  due  regard  to  the  inter- 
ests of  the  ward.  The  sale  having  been  *made  in.  [*4:4Y] 
good  faith,  and  the  terms  of  the  order  having  been 
complied  with,  the  purchaser  is  entitled  to  hold  the  prop- 
erty, unless  the  inadequacy  of  the  price  requires  that  the 
sale  be  set  aside.  The  English  practice  is  to  open  the  bid- 
dings at  a  master's  sale  before  confirmation  of  the  report, 
on  the  offer  of  a  reasonable  advance  upon  the  sum  bid  at 
the  sale,  and  the  payment  of  the  expenses  of  the  purchaser ; 
and  the  party  applying  to  have  the  biddings  opened  is  re- 
quired to  deposit  the  amount  of  such  advance  and  expenses. 
Upton  V.  Feners,  2  Yesey,  YOO;  Anonymous,  6  id.  513;  Mac- 
clesfield V.  Blake,  8  id.  214.  But  this  practice  of  the  English 
courts  in  opening  biddings  has  not  been  adopted  in  this 
country.  Williamson  v.  Dale,  3  Johns.  C.  K.  290 ;  Duncan 
V'.  Dodd,  2  Paige,  99.   Even  if  the  English  practice  prevailed 
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here,  this  case  would  not  fall  within  it.  'No  money  was 
brought  into  court ;  nor  was  any  binding  offer  made  of  an 
advance  upon  the  price.  There  was,  therefore,  no  certain 
assurance  that  the  property  would  bring  anything  more  on 
a  resale.  As  a  general  principle,  mere  inadequacy  of  price 
is  not  a  sufficient  cause  for  setting  aside  a  sale.  Livingsto^i 
V.  JByrne,  11  Johns.  556;  Tripp  v.  CooJc,  26  Wend.  143; 
Williamson  v.  Dale,  3  Johns.  C.  R.  290.  It  is  said  by  the 
chancellor  in  the  latter  case :  "  I  do  not  lay  any  stress  upon 
the  alleged  inadequacy  of  the  auction  price.  Such  a  ground 
alone,  unattended  with  other  circumstances,  is  not  suffi- 
cient." But  if  mere  inadequacy  of  price  was  a  good  ground 
to  avoid  a  guardian's  sale,  this  sale  would  have  to  be  sus- 
tained. It  does  not  satisfactorily  appear  that  the  property 
of  the  ward  was  sold  for  less  than  its  value.  Some  of  the 
witnesses  are,  indeed,  of  that  opinion,  but  much  the  greater 
number  state  that  the  property  brought  its  full  value.  Con- 
sidering the  number  of  witnesses,  and  their  means  of  form- 
ing correct  conclusions,  the  weight  of  evidence  manifestl}'' 
is,  that  the  purchaser  gave  a  fair  price  for  the  property. 
This  decided  preponderance  of  the  testimony  would  require 
a  confirmation  of  the  sale.  In  our  opinion,  Ayers  is  entitled 
to  the  benefit  of  his  purchase,  and  the  report  of  the  guardian 
ought  to  be  confirmed. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the 
cause  will  be  remanded  with  directions  to  that  court  to 
enter  a  decree  confirming  the  report  of  the  guardian. 

Decree  reversed. 
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'*JoH]sr  E.  Addix  et  al.  v.  Samttel  Fahnestock  et  al.  [*448] 

Appeal  Jrom  Marshall. 

An  appeal  is  not  allowed  to  a  party  from  a  judgment  in  his  own  favor ; 
he  must  prosecute  a  writ  of  error. 

Motion  to  dismiss  appeal  on  the  part  of  appellees, 

T.  L.  Dickey,  for  appellees.     JST.  H.  Pukple,  for  appel 
lants. 

Treat,  C.  J.  Addix  and  others  recovered  a  judgment 
against  Merryman  for  $300.  An  appeal  was  allowed  them ; 
and  they  executed  a  bond  conditional  for  the  due  prosecu- 
tion of  the  appeal,  and  for  the  payment  of  whatever  judg- 
ment should  be  rendered  against  them  in  the  supreme  court, 
A  motion  is  now  made  to  dismiss  the  appeal. 

The  statute  provides  that  "  appeal  from  the  circuit  courts 
to  the  supreme  court  shall  be  allowed  in  all  cases  where 
the  judgment -or  decree  appealed  from  be  final,  and  shall 
amount,  exclusive  of  costs,  to  the  sum  of  $20,  or  relate  to 
a  franchise  or  freehold ; "  and  it  requires  the  appellant  to 
enter  into  bond  in  a  sum  "  sufficient  to  cover  the  amount  of 
the  judgment  appealed  from  and  all  costs,  and  conditioned  for 
the  payment  of  the  judgment,  costs,  interest  and  damages, 
in  case  the  judgment  shall  be  affirmed,  and  also  for  the  due 
prosecution  of  said  appeal."  This  statute  only  contemplates 
an  appeal  by  the  party  against  whom  the  judgment  is  ren- 
dered. It  requires  the  appellant  to  give  security  for  the 
payment  of  the  judgment,  in  the  event  it  shall  be  affirmed. 
If  the  design  was  to  allow  a  party  to  appeal  from  a  judg- 
ment in  his  own  favor,  he  would  not  be  required  to  execute 
such  an  obligation.  If  the  successful  party  is  dissatisfied 
with  the  judgment,  he  must  prosecute  a  writ  of  error  for  its 
reversal.  That  is  the  only  mode  in  which  he  can  have 
the  case  reviewed  in  this  court.  The  appeal  must  be  dis- 
missed. 

Cited:  40  m.  33. 
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[■^449]       *James  Jackson  v.  "William  Cummings. 

Appeal  from  Peoria. 

Report  of  tax  collector. —  A  return  or  report  by  the  collector  of 
taxes,  before  the  sitting  of  the  court  to  which  it  is  by  law  directed  to 
be  made,  will  be  good. 

Certificate  of  publication.— A  certificate  of  publication  stating  that 
"  the  foregoing  was  duly  published  in  the  Peoria  Democratic  Press," 
etc. ,  immediately  following  the  tax  Hst,  will  be  held  to  refer  to  such 
tax  list,  and  it  wUl  be  presumed  that  the  paper  was  a  newspaper. 

Judgment  for  costs. — A  specific  or  general  judgment  for  costs  is  good ; 
and  a  recital  of  the  judgment  as  for  an  amount,  including  the  costs, 
will  be  correct. 

Immaterial  variance. —  A  difference  of  a  quarter  of  a  cent,  where  all 
the  particulars  of  a  tax  sale  are  truly  described,  with  the  judgment, 
so  that  the  reference  in  the  deed  can  not  be  mistaken,  will  not  vitiate. 

Name  not  returned  by  ass:^ssor  —  Presumption. —  Where  the  name 
of  a  patentee  or  present  owner  is  not  returned  by  the  assessor,  it  will 
be  presumed  he  was  unknown  to  him. 

Use  of  letters  and  characters. —  Wliile  such  letters  or  characters 
are  used,  under  the  statutes  for  the  collection  of  taxes,  as  clearly  con- 
vey their  meaning,  either  as  to  description  of  land  or  amount  of 
money,  they  will  be  sustaiued.  As  "$"  for  dollar;  "tx"  for  tax, 
etc. 

This  cause  was  heard  before  Peters,  judge,  at  March 
term,  1854,  of  the  Peoria  circuit  court, 

1^.  H.  Purple,  for  appellant.  G.  F.  Harding,  for  ap- 
pellee. 

ScATEs,  J.  Ejectment  for  lot  1,  block  10,  in  Brimfield, 
Peoria  county.  Jackson  deduced  title  from  the  United 
States  to  himself,  and  rested  his  case.  The  defendant,  to 
show  title,  introduced  a  judgment  for  taxes,  a  precept,  sale 
and  deed  from  the  sheriff,  and  claimed  to  hold  possession 
under  this  title.  All  the  questions  raised  in  this  case  arise 
upon  objections  to  the  different  parts  of  the  proceedings  in 
consummating  this  sale.  First,  to  the  judgment,  precept 
and  deed:  Because  the  judgment  and  precept  are  infor- 
mal, illegal,  and  not  in  conformity  with  law,  and  the  pre- 

Cited  :  Collector  presumed  to  have  done  his  duty,  67  lU.  416 ;  81  111. 
119.  Papers  presumed  to  be  newspapers,  67  HI.  418.  Statutory  provis- 
ion du-ectory,  98  111.  26. 
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cept  recites  a  different  judgment,  etc. ;  and  also  that  the 
deed  recites  a  judgment  for  forty-three  and  three-fourths 
cents. 
*The  description  headings  are  as  follows,  viz. :         [*450] 


Of  the  judgment. 

Description. 

Lot. 

Block. 

Tax. 

Costs. 

a 

1 

10 

$  C.  M. 
3     5 

40 

Of  the  precept. 

Lot. 

Blk. 

Tax. 

Costs. 

Plaintiff  offered  the  assess- 
ment and  advertisement  with 
these  headings : 

i( 

1 

10 

$  C.  M. 
3     5 

Cents. 
40 

Assessment. 

Present 
Owner. 

Descrip- 
tion. 

Lot. 

Bio. 

Value. 

Cts.  M. 

Cts.   M. 

Cts.   M. 

a 

ti 

1 

10 

S 
5 

1 

2 

5 

Advertisement. 

Lt. 

Bk. 

VI. 

Tx. 

Lt. 

Blk. 

VI. 

Tx. 

(( 

tl 

S  " 

C.  M. 

1 

10 

5 

C.  M. 
3    5 

Second  objection  is  made  to  the  sufficiency  of  the  prin- 
ter's certificate  of  publication,  because  it  does  not  show  it 
to  have  been  made  in  a  newspaper,  etc.  Third,  to  the  col- 
lector's report,  because  it  was  returned  by  the  recitals  in  the 
judgment,  etc.,  on  the  20th  January,  to  the  circuit  court, — 
when  there  was  no  court, —  the  court  not  sitting  until  May. 

None  of  these  objections  are  well  taken.  To  sustain 
them  would  extend  the  doctrine  of  technicalities  to  too  great 
length,  and  one  not  demanded  by  the  right  of  protection  of 
the  land-owner,  and  utterly  subversive  of  the  rights  of  the 
state.  The  court  has  already  in  Curry  v.  Hininan,  11  111. 
E..  42Y;  Chesnut  v.  Marsh,  12  111.  R.  1Y6;  Sjyellman  et  al.  v. 
Curtenius,  id.  414,  415,  strongly  discarded,  as  a  class,  all 
technical  objections  which  show  no  evil  or  injury  to  arise 
to  the  land-owner.  The  rights  and  interests  of  the  state 
must  not  be  lost  sight  of  by  a  crusade  of  technicalities 
against  the  land-jobber,  under  the  doctrine  of  strict  con- 
struction and  strict  compliance  with  naked  powers.  That 
doctrine  we  admit  and  will  apply  to  the  state,  in  the  exer- 
cise of  her  right  to  collect  her  revenue  by  a  fair  sale  of 
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lands,  so  far  as  is  necessary  to  protect  the  landholder  against 
sacrifice  by  omissions  of  acts  prejudicial  to  his  rights.  Of 
this  the  court  must  judge  in  each  case ;  and  by  this  stand- 
ard we  must  resolve  the  objections  urged  here. 
[*451]  *The  third  objection  has  been  decided  in  effect,  in 
Atkins  V.  Hinman,  2  Gilm.  R.  450,  in  which  the 
court  held  the  statute  directory  in  relation  to  a  return  or 
report  by  the  collector  five  days  before  the  sitting  of  the 
circuit  court.  If  the  time  do  not  appear,  the  law  will  pre- 
sume he  did  his  duty  in  this  respect.  A  literal  compliance 
is  not  essential  to  the  jurisdiction  of  the  court.  If  the  col- 
lector reports  before  the  cause  is  heard  and  judgment  pro- 
nounced, it  is  sufBcient. 

We  judicially  know  the  court  sat  in  May.  So  we  read 
and  understand  the  recital  of  the  collector's  return  on  the 
20th  day  of  January,  in  the  judgment,  to  be  that  he  re- 
turned and  filed  it  on  that  day,  to  the  May  term,  and  not 
as  implying  that  it  was  to  a  court  sitting  in  January.  The 
law  requires  the  return  to  be  made  to  the  first  term  of  the 
court  in  the  year,  but  we  see  no  objection  to  its  being  done 
at  a  day  previous  or  on  same  day  of  its  session. 

The  second  objection  to  the  printer's  certificate  is  of  the 
same  character.  It  would  require  greater  strictness  than 
the  "  reasonable  doubt "  in  criminal  cases  to  bring  us  to  doubt 
the  publication  in  this  certificate  mentioned  being  made  in 
a  "  newspaper,"  as  required  by  the  twenty-seventh  section  of 
the  revenue  law.  Following  the  usual  caption,  the  above 
heading  and  the  usual  notices  is  the  certificate  "  that  the  fore- 
going was  duly  published  on  the  15th  January,  1815,  in  the 
'  Peoria  Democratic  Press,'  published  in  Peoria  county, 
Illinois,  and  that  the  number  of  transcripts  so  published 
corresponds  with  the  number  of  newspapers  printed  and  dis- 
tributed for  that  week."  Sitting  in  judgment  upon  the 
rights  and  property  of  the  parties  before  us,  we  do  not  feel 
at  liberty  to  indulge  in  nice  grammatical  instructions  of  the 
language  and  technical  speculations  of  the  meaning  of  the 
certificate,  which,  as  a  whole,  and  in  its  connections  and  under 
the  law,  we  understand  as  saying  that  the  list  of  lands  and 
notices  of  the  collector  had  been  published  and  distributed 
on  the  day  named  in  the  newspaper  published  by  them  as 
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editors.     The  word  "  foregoing,"  it  is  contended,  grammat 
ically  refers  to  all  the  preceding  articles  in  the  paper  as  an- 
tecedents and  thus  makes  the  certificate  include  all ;  grant 
it,  still  these  are  included,  and  utile  per  inutile  non  vitiatur. 

So  the  "  Peoria  Democratic  Press,"  it  is  said,  may  be  a 
book,  a  monthly  periodical,  or  a  handbill,  and  not  a  news- 
paper ;  that  the  "  number  of  transcripts  so  published  "  refers 
to  other  advertisements  of  copies  and  not  to  this  tax-list, 
Avhich  is  an  original.  "We  may  read  the  advertisement  and 
certificate  so,  as  critical  scholars,  but  knowing  the  statute 
under  which  such  publications  are  made,  every  one, 
lettered  or  unlearned,  would  understand  *its  proper  [*4:52] 
connections,  meaning  and  object.  This  view  applies 
equally  to  the  first  objection,  which  includes  the  recitals  and 
observations.  The  case  of  Merritt  et  al.  v.  Thompson^  13  111. 
R.  723,  fully  answers  the  question  of  misrecital.  A  specific 
or  general  judgment  for  costs  is  good,  and  a  recital  of  the 
judgment  as  for  an  amount,  including  the  costs,  will  be  cor- 
rect. The  tax  was  three  and  one-half  cents  and  the  costs 
forty  cents ;  all  other  particulars  of  this  sale  are  truly  de- 
scribed with  the  judgment,  and  Ave  can  not  mistake  the  ref- 
erence in  the  deed  being  to  it,  notwithstanding  the  difference 
of  a  quarter  of  a  cent  in  the  amount ;  and  to  it  the  maxim, 
de  minimis  non  curat  lex,  will  apply. 

Again,  where  the  name  of  the  patentee  or  present  owner 
is  not  returned  by  the  assessor  as  required,  or  that  he  is  un- 
known, we  will  presume  that  he  was  unknown  to  the  asses- 
sor, as  was  done  in  relation  to  the  time  of  return  in  2  Gilm. 
E.  450. 

The  last  point  we  notice  is  the  abbreviations  in  the  assess- 
ment, judgment,  precept  and  advertisement.  In  Goodale  v. 
Harrison,  2  Mo.  R.  124,  the  court  hold  that  the  mark  "  S  " 
for  dollar-  is  not  a  character  known  to  the  EngHsh  language 
as  a  character  to  express  a  word  or  a  part  of  a  word,  and  sus- 
tain a  demurrer  to  a  declaration  with  damages  alone  ex- 
pressed by  that  mark  for  dollar.  They  put  the  decision 
upon  a  statute  requiring  proceedings  in  court  to  be  in  the 
English  tongue  only,  and  "in  words  at  length  and  not  ab- 
breviated, except  as  abbreviations  are  now  commonly  used 
in  the  English  language."     The  court  say,  "  it  would  be  idle 
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to  contend  that  this  sign  is  an  abbreviation  of  any  word." 
The  18  Yermont  R.  50,  is  also  referred  to  as  sustaining  the 
same  view  of  the  mark  "  $  "  not  belonging  to  the  English 
family  of  abbreviations  for  the  word  dollar.  We  have 
adopted  the  English  common  law  by  statute  but  not  the 
language ;  though  it  is  that  of  our  pleadings  and  common 
business.  But  we  can  not  follow  the  precedent  of  the  Mis- 
souri court.  I  do  not  know  the  date  of  the  Missouri  statute, 
nor  of  the  adoption  of  the  mark  "  $  "  as  an  abbreviation  of 
"dollar"  into  common  use  in  business  transactions.  On 
entering  into  business  I  found  it  domiciliated  into  the  family 
of  English  abbreviations  for  the  word  "  dollar,"  and  never 
heard  its  claims  questioned  until  now,  nor  its  signification 
appKed  to  any  other  word. 

In  Long  v.  Zong,  2  Blackf.  R.  293,  the  court  hold  a  con- 
tract by  note  for  "  $120"  to  be  a  valid  contract  for  "  one  hun- 
dred and  twenty  dollars,"  and  admissible  in  evidence,  under 
the  latter  allegation,  in  a  declaration. 

Doubtless  this  court  would  have  sustained  the  indorsed 
credit  "  50  "  on  the  note,  in  GiljMtrich  v.  Foster,  12 
[*153]  111.  E.  357,  as  a  *credit  for  fifty  doUars,  had  the  mark 
"  $  "  been  a  prefix.  We  could  not  disregard  it  in  a 
contract,  nor  do  we  see  any  reason  to  be  ignorant  of  it  in 
pleadings,  though  its  use  in  the  latter  is  not  to  be  encour- 
aged. 

The  other  abbreviations  are  much  of  the  same  character, 
though  some  of  them  may  stand  for  more  than  one  word 
when  taken  away  from  a  contract. 

The  statute  authorizes  "  letters  and  figures  "  to  be  used,  as 
"  they  have  heretofore  been,"  to  describe  "  townships,  ranges, 
sections,  parts  of  sections,  and  the  year  for  which  taxes  are 
due,  and  the  amount  of  taxes,  interest  and  costs."  R.  S. 
p.  41G,  §  62.  "  Letters  and  figures,"  not  words  and  figures, 
were  used  in  this  case,  and  their  use  is  not  only  here  author- 
ized after  1st  September,  1815,  but  their  past  use  referred 
to  and  sanctioned.  We  do  not  know  what  ^^articular  set, 
if  any,  had  been  in  use.  While  such  letters  are  used  as 
clearly  convey  the  meaning,  either  as  to  the  description  of 
parts  of  the  lands  or  lots,  as  Lt  for  lot,  Bk  for  block,  Pt  for 
part ;  or  in  regard  to  the  amount  due,  as  "  $ "  for  dollar. 
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'  c,"  ''  ct,"  "  cts  "  for  cent,  "  m  "  for  mills,  "  Tx  "  for  tax,  and, 

"  vl "  for  valuation,  we  shall  feel  no  hesitation  in  sustaining 

them.     This  question  was  in  part  before  the  court  in  Atkins 

V.  Hinman,  2  Gilm.  R.  444,  and  abbreviation  sustained  in  its 

apiDlication  to  towns,  ranges  and  sections,  and  in  regard  to 

lots  and  fractional  parts  of  lots,  and  again  more  fully  in 

Blakeley  v.  Bestor,  13  111.  E.  714. 

Judgment  affirmed. 
Tkeat,  C.  J.,  dissented. 


D.  S.  Gray  et  al.  v.  John  Gillilan  et  al. 
Appecd  from  McHenry. 

Warranty  —  By  agent — Agency  not  presumed. —  A  warranty  of  a 
grass  cutting  machine,  signed  "Horace  Wilder,  agent,"  was  offered 
and  received  in  evidence  in  an  action  upon  the  warranty,  without 
proof  of  his  agency.     Held,  that  this  was  erroneous. 

Record —  Wlien  parol  evidence  as  to,  admissible, —  Where  the  cause  of 
action  or  ground  of  defense  in  a  suit  appears  upon  the  face  of  the 
record,  no  proof  is  admissible  to  explain  or  contradict  it ;  but  where 
they  do  not  so  appear,  witnesses  may  be  admitted  to  identify  the  par- 
ties, the  cause  of  action,  or  defense,  or  other  matter  htigated. 

Former  recovery. — A  former  recovery  wUl  only  operate  as  a  bar,  by 
way  of  estoppel,  when  specially  pleaded. 

A  former  recovery  in  a  court  having  general  or  special  jurisdic- 
tion vtdll  conclude  *the  same  parties  from  another  trial  of  the  [*454] 
same  causes  of  action  or  grounds  of  defense.    In  titles  to  realty 
there  is  an  exception. 

A  former  recovery  will  be  conclusive  when  offered  in  evidence  under  the 
general  issue. 

This  was  an  appeal  from  McHenry  county.  The  cause 
was  heard  before  J.  G.  Wilson,  judge,  at  ITovember  term, 
1853,  of  McHenry  circuit  court. 

W.  B.  Plato  and  Glover  &  Cook,  for  appellants.  C. 
McClijre,  for  appellees. 

Cited:  Matter  of  estoppel  not  pleaded,  when  conclusive,  55  111.  513. 
Former  recovery,  presumption  as  to  what  was  embraced  thereui,  55  111. 
525.     Whether  former  recovery  should  be  pleaded,  69  111.  461 ;  15  111.  526 
as  a  bar,  17  111.  28.     Conclusiveness  of  judgment,  16  III.  183. 
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ScATEs,  J.  To  an  action  of  assumpsit  on  a  warranty  of 
a  reaping  machine,  plaintiffs  pleaded  the  general  issue,  and 
a  special  plea  of  a  former  recovery  under  a  notice  by  de- 
fendants in  an  action  for  the  price  of  the  reaper  by  plaint- 
iffs. Defendants  replied  that  they  offered  no  proofs  under 
that  notice,  and  that  this  cause  of  action  was  not  investi- 
irated  and  determined  in  that  action.  The  court  held  this 
replication  good  on  demurrer,  and  plaintiffs  abided  the  de- 
murrer on  that  plea  and  rephcation.  The  parties  went  to 
trial  on  the  general  issue.  On  the  trial  defendants  were 
permitted  to  read  in  evidence,  without  proof  of  his  agency, 
the  following  instrument  of  writing,  by  H.  Wilder : 

"Mr.  John  Gillilan,  Horace  Hubbard,  bought  of  D.  S. 
Gray  &  Son,  June  22,  1850,  one  of  Hussey's  reaping  and 
grass  cutting  machines,  $125. 

"  Said  machine  is  warranted  to  be  well  made,  of  good 
materials,  and  to  work  well  if  well  managed. 

"  HoEACE  Wilder,  Agent." 

This  is  erroneous.  IS'o  rule  of  law  or  evidence  will  allow 
an  assumption  as  proof  of  an  agency.  Reducing  it  to  writ- 
ing makes  no  difference  in  this  respect.  The  instrument 
does  not  purport  to  be  the  act  of  plaintiffs.  Had  the  instru- 
ment been  signed  by  plaintiffs,  "  by  Horace  Wilder,  agent," 
it  would  be  treated  as  their  act,  prima  facie,  and  when  it  is 
sued  on  by  a  special  count,  could  only  be  put  in  issue  by 
affidavit  denying  its  execution.  So  it  was  ruled  in  Delahay 
V.  Clement,  2  Scam.  E.  575 ;  E.  S.  45,  p.  415,  §  14.  This  in- 
strument is  not  counted  upon  specially,  and  upon  its  face  is 
the  act  of  Wilder,  and  does  not  purport  to  be  the  act  of  the 
plaintiffs.  A  sworn  plea  is,  therefore,  unnecessary  to  put 
its  execution  in  issue.  Defendants,  relying  upon  it, 
[*455]  must  prove  its  execution  by  plaintiffs,  by  ^showing 
Wilder's  agency,  before  they  can  read  it  in  evidence 
as  the  act  of  plaintiffs. 

The  manner  of  calling  out  the  writing  on  the  trial  will 
not  dispense  with  this  proof. 

For  this  cause  this  judgment  must  be  reversed.  But 
there  were  other  questions  raised,  which  we  deem  it  neces- 
sary to  settle,  as  they  may  again  arise  upon  a  new  trial. 

In  the  further  progress  of  the  trial  plaintiffs  read  in  evi- 
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dence  under  the  general  issue  the  record  of  the  former 
trial  and  judgment  mentioned  in  the  plea. 

To  rebut  this  testimony,  defendants  examined  as  wit- 
nesses the  counsel  of  the  parties  on  the  former  trial,  and  b}^ 
them  proved  that  no  evidence  was  offered  under  the  notice 
given  in  that  case. 

The  plaintiffs  objected  to  this  proof,  and  asked  the  court 
to  instruct  that,  if  the  defendants  pleaded  the  same  subject- 
matter  in  the  former  suit,  and  that  plaintiffs   recovered, 
therein,  that  the  law  was  with  the  plaintiffs,  which  the  court 
refused.     And  to  each  the}^  excepted. 

One  ground  of  the  exception  to  the  testimony  is,  that 
parol  evidence  is  inadmissible  to  explain  or  contradict  a 
record.  The  latter  is  true ;  but  the  whole  current  of  au- 
thorities establishes  the  rule  to  be,  that,  where  the  cause  of 
action,  or  ground  of  defense,  or  other  matter,  appear  upon 
the  face  of  the  record,  no  proof  is  admissible;  but  where 
they  do  not,  witnesses  may  be  called  to  identify  the  parties, 
the  cause  of  action,  or  defense,  or  other  matter  litigated. 
Baker  et  al.  v.  Rand,  13  Barb.  S.  C.  R.  158;  Zimmerman  v. 
Zimmerman,  15  111.  R.  81;  Philips  v.  Berick,  16  Johns.  E. 
136;  King  v.  Chase,  15*IS[.  H.  E.  13. 

The  most  important  question  presented  here  is  one  of 
exceedingly  nice  distinction  in  the  authorities,  and  upon 
which  it  is  difficult  to  reconcile  them  in  agreement  with,  or 
conformity  to,  the  general  principle,  in  its  application  to 
the  face  of  the  record. 

We  may  state,  from  the  authorities,  that,  as  a  general 
rule,  the  former  recovery  will  only  operate  as  a  bar,  by  way 
of  estoppel,  when  specially  pleaded.  1  Chit.  PL  198,  604 ; 
Vooght  1).  Winch,  2  Barn.  &  Aid.  E.  662  (4  Eng.  C.  L.  E. 
690) ;  Harper  v.  Hooper,  McClel.  &  Toung,  Exch.  E.  509 ; 
Outram  v.  Moreioood,  3  East,  E.  346;  Howard  v.  Mitchell, 
14  Mass.  E.  241 ;  Wood  v.  Jackson,  8  Wend.  E.  1 ;  Church 
V.  Leavenworth,  4  Day,  E.  274 ;  Piquet  v.  McKay,  2  Blackf . 
E.  468. 

The  rule  is  quite  as  general  and  uniform,  that  a  former 
recovery  in  a  court  having  jurisdiction,  whether  general  or 
special,  will  conclude  and  bar  the  same  parties,  and 
their  privies,  *from  another  action  and  trial  of  the  ["^456] 

525 


456  Geat  v.  Gillilan.  [June, 

same  causes  of  action  and  defenses.  2  Smith,  Lead.  Cas. 
237  and  note,  478  and  note ;  19  Law  Lib.  323  and  note, 
324,  p.  424  and  note,  492;  10  Pet.  K.  468;  1  Johns.  Cas. 
492;  13  Barb.  S.  C.  E.  158;  1  McLean,  E.  450;  2  Blackf.  E. 
468;  2  Carter,  E.  270;  15  K  H.  E.  13;  6  Serg.  &  Eaw.  E. 
58 ;  11  Mass.  E.  445 ;  17  id.  394 ;  3  East,  E.  346 ;  3  W.  LLack. 
E.  828;  S.  0.  3  "Wils.  E.  304;  Zimmerman  v.  Zimmerman, 
15  111.  E.  84. 

One  exception  is  found  in  the  nature  of  the  subject-mat- 
ter, and  that  is  the  title  to  realty.  See  2  Smith,  Lead.  Cas. 
442  (19  L.  L.  463,  note).  And  another  has  been  attempted 
in  relation  to  foreign  sentences  of  divorce  of  English  mar- 
riages. Id.  455  (19  L.  L.  506,  note);  Gomoay,  alias  Beazley^ 
V.  Beazley,  3  Hagg.  Eccl.  E.  639  (5  Eng.  Eccl.  E.  242),  on  a 
ground  of  domicile. 

But  the  two  questions  upon  which  the  decisions  differ  are. 
What  are  the  same  causes  of  action,  etc.  ?  and  what  effect 
shall  be  given  to  the  record  when  offered  in  evidence  under 
the  general  issue  ? 

In  relation  to  the  first,  the  case  of  MarTcham  v.  Middle- 
ton  is  referred  to  as  a  leading  case  in  principle.  The  suit 
was  on  an  account,  default  was  entered,  and  the  plaintiff 
offered  no  proof  upon  the  writ  of  inquiry,  when  the  jury 
returned  a  verdict  for  one  penny.  On  a  motion  to  set  aside 
the  verdict,  the  court  say,  it  would  be  hard  the  plaintiff 
should  be  paid  so  large  a  sum  as  his  demand  by  one  penny 
damages,  and  set  it  aside.  2  Strange,  E.  1259.  The  cor- 
rectness of  the  conclusion  intimated  by  the  court,  that  if 
the  verdict  stood  it  would  bar  another  action,  notwith- 
standing no  evidence  was  offered,  has  been  generally  recog- 
nized even  in  those  cases  in  which  distinctions  are  taken. 
This  case  has  been  repeatedly  referred  to  and  approved, 
both  by  the  English  and  American  courts. 

Outram  v.  Moreioood  et  tix.  3  East,  E.  346,  affirmed  the 
same  sale,  and  applied  it  to  trespasses  to  lands  and  coal 
mines,  a  title  to  which  had  been  set  up  in  the  former  suit 
against  the  wife  while  single. 

In  Hitchin  v.  Camjj^Ml,  2  W.  Black.  E.  828 ;  S.  0.  S  Wils. 
E.  304,  the  title  to  the  property  had  been  litigated  in  an 
action  of  trover  between  the  same  parties,  and  adjudged  to 
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defendant.  This  action  was  brought  by  the  losing  party 
for  the  money  produced  by  the  sale  of  the  property.  It 
was  held  to  be  the  same  cause  of  action,  and  would  not  lie. 

In  The  King  on  prosecution  of  Smith  v.  Taylor^  10  Eng. 
C.  L.  E.  231  (3  Barn.  &  Cress.  E.  502),  the  court  carried  the 
doctrine  to  a  great  length  in  determining  the  identity 
to  be  what  was  *said  on  the  face  of  the  record,  and  [*45Y] 
which  could  not  be  contradicted.  The  indictment 
charged  the  keeping  of  a  gaming  house  in  the  second  year 
of  the  present  king.  The  plea  charged  the  offense  to  be  the 
same  upon  which  he  had  been  tried  in  the  fourth  year  of 
the  present  king,  upon  an  indictment  which  laid  the  same 
offense  in  the  fifty-seventh  year  of  the  late  king.  But  upon 
a  demurrer  it  was  held  bad,  because  he  was  concluded  by 
the  record  from  denying  the  time  laid. 

So  in  Earle  v.  Hinton,  '2i  Strange,  E.  Y32,  to  scire  facias 
on  a  judgment  against  defendant  as  executrix,  she  could  not 
plead  a  judgment  against  her  testator,  and  no  assets  beyond 
what  would  satisfy  it.  It  should  have  been  pleaded  to  the 
first  action.  So  an  action  was  barred  on  an  acceptance  of 
a  bill  of  exchange  at  Leghorn,  by  a  discharge  therefrom 
by  the  laws  of  that  country.  Burrows  v.  Jernino^  2  Strange, 
E.  733. 

Indeed,  in  Le  Giien  v.  Gouverneur,  1  Johns.  Cas.  492,  the 
broad  rule  is  laid  down  that  the  judgment  not  only  bars 
everything  litigated  in  it,  but  everything  that  might  have 
been  litigated.  Broad  as  it  is,  it  has  been  referred  to  and 
approved  in  Vail  v.  Vail,  7  Barb.  S.  C.  E.  242 ;  by  Jewett, 
J .,  in  Myihtiry  v.  Connor,  3  Const.  E.  512;  and  BaJcer  v. 
Band,  13  Barb.  S.  C.  E.  161.  In  this  last  case  it  is  further  said, 
that  if  the  record  do  not  show  that  the  verdict 'or  judgment 
was  directly  upon  the  point,  this  may  be  supplied  by  proof 
aliunde,  if  the  pleadings  would  have  justified  the  admission 
of  the  evidence,  and  the  verdict  and  evidence  would  have 
necessarily  involved  their  consideration.  A  valid  judgment 
can  not  be  contradicted ;  and  this  extends  to  judgments  of 
sister  states.  And  so  "  a  party  will  not  be  permitted  to  sue 
again,  because  he  reserved,  or  for  some  cause  did  not  pro- 
duce, a  part  of  his  evidence  on  the  first  trial."  The  broad 
doctrine  in  Le  Guen  v.  Gouverneur  was  laid  down  in  refer- 
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ence  to  the  ground  of  equity  jurisdiction,  as  respects  relief 
from  judgments  at  law,  and  in  that  application  of  it,  it  is 
doubtless  correct.  Equity  will  not  take  jurisdiction  of  a 
matter  which  might  have  been  set  up  as  a  defense  at  law, 
and  relieve  a  party  from  his  own  negligence.  But  when  it 
is  applied  as  a  rule  of  barring  causes  of  action,  or  grounds 
of  defense,  which  were  susceptible  of  being  joined  together, 
in  an  action  at  law,  because  they  were  not,  it  is  too  broad 
and  is  not  sustained  by  authority. 

In  Fetter  v.  Mulliner,  2  Johns.  R.  181,  a  verdict  of  "  no 
cause  of  action  "  before  a  justice  of  the  peace,  without  a 
judgment  thereon,  was  held  to  bar  another  action  for  the 
same  matter.  So  an  action  of  trespass  for  cutting 
[*4:58]  timber  and  burning  coals  *bars  a  subsequent  action 
of  trover  for  the  coa^ls  by  trespasser,  Gui^tis  v. 
Groat,  6  Johns.  R.  168. 

The  case  of  Jones  v.  Serivan,  8  Johns.  R.  452,  is  precisely 
like  this  in  every  respect,  except  that  on  the  first  suit  on 
the  note,  the  defendants  introduced  proof  of  the  failure  of 
consideration  by  breach  of  the  warranty ;  and  the  court 
held  that  this  action  on  the  warranty  was  barred.  The 
court  say,  in  WalJcer  v.  Iloulton,  5  Blackf.  R.  348,  that 
plaintiff  may,  in  his-  replication,  deny  the  identity  of  cause 
of  action,  or  that  it  was  not  inquired  into,  though  the  record 
is  held  prima  facie  evidence  of  the  identity.  To  form  a  bar 
the  causes  must  be  the  same.  Kirhpatrick  v.  Stingley,  2 
Carter,  R.  2T0. 

In  this  class  of  cases,  the  courts,  while  they  hold  the 
I'ecord  prima  facie  evidence  of  identity  of  cause,  have  al- 
lowed parol  proof  to  show  them  different.  While  a  party 
is  not  bouild  to  join  all  causes  or  action,  even  of  the  same 
nature,  yet  he  shall  not  be  permitted  to  split  up  one  cause 
of  action  or  transaction  into  several  items  and  sue  on  each. 
These  questions  arose  in  Philips  v.  Berick,  16  Johns.  R. 
136,  where  a  recovery  had  been  had  on  general  counts  for 
work  and  labor,  and  this  action  was  also  for  work  and  labor, 
showing  an  Si\)])SireTit  pi'ima  facie  identity.  The  court  held 
that  they  might  show  that  it  was  for  a  distinct  transaction, 
but  that  they  could  not  recover  for  a  part  of  a  claim  disal- 
lowed in  the  former  trial. 
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In  Bonchhaud  v.  Dias,  3  Denio,  E..  238,  this  doctrine  was 
extended  even  to  the  determination  of  the  same  question  or 
facts  upon  whicli  the  recovery  must  depend.  As  where  two 
notes  or  bonds  are  given  in  one  transaction,  a  suit,  deter- 
mined on  the  ground  of  fraud  or  want  of  cotisideration  in 
the  transaction,  brought  upon  one  note  or  bond,  will  bar 
another  suit  upon  the  other.     The  case  of  Green  v.  Clarlx\ 

5  Denio,  R.  505,  goes  even  further  in  disallowing  parol  evi- 
dence to  show  that  verdict  was  not  rendered  upon  the 
merits.     J.  Whittlesey  dissenting  on  this  point. 

A  certificate  of  settlement  of  a  pauper  will  conclude  the 
parish  by  whose  officers  given,  as  between  that  parish  and 
the  parish  to  which  he  is  sent  under  it.  King  v.  Subhenham, 
4  Term,  R.  146. 

But  cases  more  in  point  are  Hess,  Ex^r,  v.  Heehle,  6  Serg. 

6  Eaw.  R.  58;  Lorimj  v.  Mansfield^  17  Mass.  R.  394;  Ram- 
sey (&  Vattiei'  V.  Ilerndon,  1  McLean,  R.  450.  The  question 
and  state  of  pleadings  in  this  case  arose  in  the  case  in 
McLean's  report  above,  and  hard  as  the  case  appeared,  it 
was  broadly  held  to  be  a  bar,  and  a  demurrer  to 

the  reph cation  was  sustained.  The  *court  distinguish  [''•459J 
it  from  the  case  of  Snyder  and  Van  Vechten  v. 
Croy,  2  Johns.  R.  227,  where  the  plaintiff  had  been  put  to  his 
election  of  one  of  two  distinct  trespasses  laid  in  one  count, 
in  which  he  recovered  for  the  one,  and  was  allowed  after- 
wards to  maintain  an  action  for  the  other  against,  the  plea 
of  former  recoverv. 

In  17  Mass.  R.  394,  the  case  is  strongly  in  point.  In  an 
action  on  a  promissory  note,  the  defendant  neglected  to 
prove  a  certain  payment,  and  afterwards  brought  an  action 
to  recover  back  the  payment  so  neglected  to  be  credited  or 
proved  on  the  former  trial;  and  it  was  held  that  the  former 
suit  was  a  bar. 

In  ITess,  Mc'r,  v.  Heebie^  C.  J.  Gibson  reviews  several 
cases,  and  concludes  by  adopting  the  strong  ground  of  con- 
clusiveness of  the  first  recovery  of  all  apparent  upon  its 
face.  The  pleadings  in  that  case  aver  the  fact  that  the 
subject-matter  of  the  action  was  not  inquired  into  in  the ' 
former  suit,  although  it  was  embraced  in  the  cause  of  action. 
He  holds  that,  as  to  formal  parts  of  records,  averments 
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may  be  received  against  them,  but  not  to  material  parts. 
There,  as  in  the  case  before  us,  the  record  showed  that  the 
cause  of  action  was  included  in  the  pleadings  and  issues  of 
the  former  suit. 

Snob  is  in  \MYt  the  array  of  authorities  as  to  what  shall 
be  considered  the  same  causes,  so  as  to  estop,  bar  or 
conclude  the  party  in  relation  to  identity  of  causes  of 
action  and  grounds  of  defense.  This  case  of  Hess,  Ex't,  v. 
Heehle  was  approved  in  Ingraham  v.  Hall,  11  Serg,'  &  Raw. 
R.  82. 

The  following  cases  present  distinctions  and  decisions  to 
the  contrary,  some  of  whicli  are  wholly  irreconcilable  to 
the  former. 

The  leading  case  is  Seddon  et  al.  v.  Tutop,  6  Term,  R.  607, 
where  the  second  action  had  been  brought  for  an  open  ac- 
count, and  it  appeared  on  plea  of  former  recovery  that  that 
account  was  included  in  a  separate  account  of  the  declara- 
tion with  another  count  on  a  note.  A  default  had  been 
taken,  and,  on  inquiry  of  damages,  plaintiff,  not  being  pre- 
pared with  the  proofs  of  the  account,  offered  no  evidence 
on  it,  but  took  his  damages  on  the  note.  And  this  was  held 
no  bar. 

Lord  Kenyon  frankly  admits  that  "this  is  a  question  of 
great  delicacy ;  we  must  take  care  not  to  tempt  persons  to 
try  experiments  in  one  action,  and,  when  they  fail,  to  suffer 
them  to  bring  actions  for  the  same  demand."  Justice  Law- 
rence refers  to  Ravee  v.  Farmer,  4  Term,  R.  146,  and  the 
case,  in  note,  of  Qolightly  v.  Jellicoe,  where  a  reference  of 
aU  matters  in  difference  had  been  made  to  arbitrators, 
and  a  subsequent  action  allowed  on  matters  in  dif- 
[*460]  ference  not  investigated  before  the  ^arbitrators,  but 
whicli  existed  at  the  time.  In  Smith  v.  Whiting,  11 
Mass.  R.  445,  the  court  held  the  same  doctrine  in  relation 
to  existing  demands,  referred,  but  not  investigated  by 
referees. 

The  weight  of  authority  as  well  as  the  policy  of  the  law 
are  certainly  against  allowing  a  parol  investigation  into  the 
'truth  of  the  matters  appearing  upon  the  face  of  the  record. 
This  court  have  declared  such  proofs  inadmissible  in  Zim- 
merman V.    Zimmerman,  where   the  justice  of  the   peace 
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who  entered  the  j^^dgment  was  called  to  show  that  he  in- 
tended to  enter  a  nonsuit,  or  that  he  did  not  pass  upon  the 
merits.  The  case  is  distinguishable  from  a  record  which 
does  not  show  upon  its  face  the  particular  matter  in  con- 
troversj.  But  there  even,  when,  by  parol  proofs,  the  sub- 
ject-matter is  clearly  shown  to  have  been  a  subject  of  proof 
and  investigation,  it  would  as  clearly  conclude  the  parties. 

There  could  be  no  dependence  or  stability  in  titles  to 
realty  or  personalt}'',  if  a  question,  fact  or  issue,  plainly  pre- 
sented by,  included  in,  and  apparently  determined  upon,  the 
record,  should  be  open  to  proofs  and  investigation  of  its 
truth  in  another  action.  Voorhees  v.  The  Bank  of  United 
States,  10  Pet.  K.  474. 

Upon  the  second  question,  we  think  the  weight  of  author- 
ity, as  well  as  reason  and  justice,  we  may  say  the  reason 
and  policy  of  the  former  rule  itself,  are  in  favor  of  giving 
conclusiveness  to  the  judgment,  when  offered  in  evidence 
under  the  general  issue. 

In  Yooght  v.  Winch,  4  Eng.  C.  L.  E.  692  (2  Barn.  &  Aid. 
R.  667),  the  court  say  it  is  not  conclusive  and  the  jury 
may  find  against  it.  The  reason  given  does  not  appear 
satisfactory.  Lord  Chief •  Justice  Abbott  says:  "It  ap- 
pears to  me,  however,  that  the  party,  by  not  pleading  the 
former  judgment  in  bar,  consents  that  the  whole  matter 
shall  go  to  a  jury,  and  leaves  it  open  to  them  to  inquire 
into  the  same  upon  evidence,  and  they  are  to  give  their 
verdict  upon  the  whole  evidence  then  submitted  to  them. 
I  am  aware  that  in  Bird  v.  Randall,  Lord  Mansfield  is  re- 
ported to  have  said  that  a  former  recovery  need  not  be 
pleaded,  bat  will  be  a  bar  when  given  in  evidence.  I  can 
not,  however,  accede  to  that."  The  whole  seems  to  center 
in  this :  that,  unless  pleaded,  it  is  not  a  technical  estoppel, 
and  if  not  an  estoppel,  it  is  no  more  than  any  other  evi- 
dence, and  may  be  contradicted  or  disregarded.  See,  also, 
for  same  doctrine,  1  Chit.  PL  198,  604;  Outram  v.  More- 
vjood,  3  East,  P.  346.  Where  the  party  has  neglected  to 
put  it  in  issue,  and  has  taken  issue  upon  another  point,  or 
upon  facts  concluded  by  it,  it  is  not  conclusive.  Wood  v. 
Jackson,  8  Wend.  R.  1 ;  Church  v.  Leavenworth,  4  Day, 
P.  274     This  would  overturn  all  estoppels  by  *mat-  [*461J 
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ters  hi  pais.  Such  would  not  be  the  language  or  in- 
struction of  the  court  in  relation  to  the  effect  in  evidence 
of  the  party's  deed,  nor  should  it  of  a  judgment  of  a  court 
solemnly  rendered  upon  evidence. 

Parke,  J.,  thinks  it  conclusive  in  Staford  v.  Olark,  2 
Bingh.  R.  379  (9  Eng.  C.  L.  R.  624);  the  other  judges  were 
silent  on  the  point. 

In  Hooper  v.  iroop>er,  McClel.  &  Young,  R.  509,  it  was 
held  not  to  be  conclusive ;  and  so,  also,  in  Piquet  v.  McKay ^ 
2  Blackf.  R.  468.  On  the  contrary,  in  King  v.  Chase,  15  JST. 
H.  R.  13,  it  is  held  conclusive;  and  so  also  in  Wright  v.  But- 
ler, 6  Wend.  R.  289 ;  and  Howard  v.  Mitchell,  14  Mass.  R. 
241,  if  it  be  not  specially  waived  by  taking  issue  on  a  fact 
in  the  former  finding  and  record. 

It  is  doubtless  the  safer  rule,  and  the  one  alone  upon 
which  an  end  may  be  made  of  litigation,  and  unsuspecting 
innocence  and  right  may  repose  regardless  of,  and  undis- 
turbed by,  technical  rules  of  pleading. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


•    Anson  Root  v.  George  "W.  Renwick. 
Appeal  from  Kane. 

Award  —  Intendment. —  Every  intendment  is  made  in  favor  of  an  award. 

Saiie  —  Fraud  not  presumed. —  It  will  not  be  presrimed  that  arbitrators 
acted  fraudulently,  because  they  rejected  evidence  in  relation  to  an 
issue  before  them,  but  the  inference  will  be  that  other  evidence  had 
so  far  settled  that  inquuy  as  to  render  further  proofs  unnecessary. 

Where  allegations  charge  fraud  and  corruption  against  arbitrators,  the 
proof ^ must  pursue  the  charges;  en-or  of  judgment  in  law,  mistake 
of  facts,  or  in  the  amount  allowed,  can  not  be  shown. 

A  mere  allowance  of  too  little  or  too  much  wiU  not  raise  in  itself  a  pre- 
sumption of  fraud. 

Same  —  Mistake  of  law. —  In  the  absence  of  fraud,  where  matters  of  law 
and  fact  are  refen-ed  to  arbitrators,  their  award  is  conclusive  if  they 
are  silent  as  to  the  law  on  the  face  of  the  award,  although  they  may 
mistake  it. 

This  cause  was  heard  before  J.  G.  Wilson,  judge,  at  May 
term,  1853,  of  Kane  circuit  court. 

Cited:  16  111.  102;  73  111.  160;  8  Bradw.  120. 
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*C,  H.  Morgan,  for  appellant.  S.  "Wilcox,  for  [*4:62j 
appellee. 

ScATES,  J.  Anson  Hoot  filed  this  bill  to  set  aside  an 
award  of  arbitrators,  made  under  a  submission  bond,  which 
enumerated  the  matters  in  controversy  submitted,  and 
which  were  to  be  determined  "  upon  principles  of  law  and 
evidence ; "  upon  the  ground  that  the  arbitrators  "  fraudu- 
lently, corruptly  and  designedly  allowed  the  said  Ren  wick 
damages  for  certain  loss  of  water,  claimed  by  "  him,  "  also 
certain  rent,"  etc.  Also,  disregarding  the  evidence,  fraud- 
ulently made  the  said  award  against  the  mutual  agreement 
contained  in  said  articles  of  submission,  and  "  fraudulentl}'^, 
corruptly  and  designedly  allowed  the  same,"  and  gave  him, 
defendant,  the  benefit  thereof,  and  fraudulently  made  their 
award  in  writing,  contrary  to  law,  and  against  the  evidence, 
mutual  agreement  and  manifest  rights  of  complainant. 

It  should  be  noticed  that  the  award  contains  nothing  upon 
its  face;  nor  does  the  evidence  show  that  the  arbitrators 
acted  upon  any  matter  not  submitted,  or  omitted  to  examine 
into  those  which  were  submitted.  The  whole  question  is 
narrowed  down  to  the  fraud,  corruption  or  undue  influence, 
if  any,  under  which  they  acted. 

To  this  inquiry  we  therefore  address  our  examination. 
This  is  greatly  simplified  by  the  proofs  in  this  record.  They 
establish  the  greater  part  of  the  evidence  before  the  arbi- 
trators, with  some  little  addition  as  to  the  merits  of  some 
of  the  items  of  controversy.  Some  -witnesses  were  exam- 
ined before  the  arbitrators,  according  to  the  evidence  here, 
who  have  not  been  re-examined,  nor  any  witness  to  show 
what  testimony  the}^  gave  before  the  arbitrators.  It  is  not 
shown  what  proof  was  before  the  arbitrators  in  relation  to 
the  amount  of  rent  due  and  in  arrear  to  complainant,  or 
that  any  was  offered ;  none  appears  in  an  exhibit  "  G,"  pur- 
porting to  contain  the  proofs,  in  substance,  before  the  arbi- 
trators ;  the  exhibit  is  without  authentication  or  proof.  If 
fraud,  etc.,  were  deducible  alone  from  errors  in  the  arbi- 
trators as  to  the  law  on  the  facts,  or  the  facts  themselves. 
or  their  calculations  and  reckonings,  we  should  find  great 
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difBculty  in  convicting  them  of  such  errors  without  all  the 
pi'oofs  upon  which  they  based  their  judgment. 

The  submission  is  made  in  the  broadest  sense  and  confers 
the  largest  power  upon  the  arbitrators,  as  to  the  principles 
upon  which  they  may  decide.  See  2  Story,  Eq.  Juris. 
§  1454.  And  wall  authorize  them  to  decide  accord- 
p463]  ing  to  equity.  There  is  no  "'proof  of  the  alleged 
misconduct,  except  a  refusal  to  hear  or  a  rejection 
of  the  proof  offered  by  defendant  as  to  the  damages  sus- 
tained by  him  for  want  of  water  power.  It  is  contended 
by  the  complainant  that  this  is  evidence  of  fraud  in  the  ar- 
bitratoi^,  and  for  which  he  has  the  right  to  have  the  award 
set  aside.  We  are  not  prepared  to  admit  either  position. 
"We  are  not  advised  of  all  the  evidence  before  the  arbi- 
trators. If  the  lease  was  in  evidence  w^e  can  see  a  reason 
for  refusing  any  evidence  of  such  damage ;  because,  under 
the  lease,  he  would  have  no  right  to  claim  more  than  he 
had  provided  for.  He  had  the  right  to  substitute  a  new 
wheel  in  the  mill  in  place  of  the  one  leased ;  but  the  water 
was  to  be  drawn  in  a  prudent  and  economical  manner.  If 
these  alterations  produced  the  loss,  evidence  of  that  loss 
need  not  have  been  heard.  Again,  in  case  of  a  breach  or 
break  in  the  dam  or  race,  defendant  is  exonerated  from  any 
expenses  in  repairing.  Here  he  protects  himself  from  the 
expense  of  repairs ;  but  makes  no  provision  for  his  jirotec- 
tion  from  the  payment  of  rent  or  for  damage  by  stoppage 
during  the  continuance  of  the  breach.  If  this  lease  was 
in  evidence  before  the  arbitrators,  and  the  loss  of  water  ap- 
peared to  be  from  such  breach,  no  one  could  say  they  were 
corrupt  or  acted  fraudulently  in  construing  this  lease  as 
throwing  that  loss  upon  the  lessee.  Under  this  view  they 
might  well  reject  evidence  of  damages  which  they  could 
not  allow  under  his  contract. 

This  hypothetical  view  of  testimony  which  may  or  may 
not  have  been  before  the  arbitrators  shows  the  neces- 
sity of  adducing  all  the  evidence  before  them ;  especially 
in  this  case,  in  which  this  refusal  to  receive  this  particular 
proof,  and  their  opinion  and  award  upon  the  whole  case,  is 
all  that  is  offered  to  establish  their  alleged  fraud  and  cor- 
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ruption.  In  Van  Cortlandt  v.  JJnderhill,  17  Johns.  K.  509, 
the  court  lay  stress  upon  the  refusal  of  appraisers  to  hear 
relevant;,  material  testimony,  holding  it  to  vitiate  the  award. 
Such  might  or  might  not  be  its  effect  in  this  case ;  but  we 
can  not  so  rule  without  having  the  whole  evidence  before 
us  which  was  before  them.  Every  intendment  is  made  in 
favor  of  the  award.  1  Peters,  K.  222;  34  Law  Lib.  125 
(Watson  on  Arb.  and  Award,  204);  11  Illinois,  K  568.  We 
will  not,  therefore,  presume  fraud  in  the  arbitrators,  from 
the  fact  that  they  rejected  evidence  in  relation  to  an  issue 
before  them,  but  will  presume  that  other  evidence  had  so 
far  settled  that  inquiry  as  to  render  further  proofs  unnec- 
essary. 

Again,  the  proofs  must  pursue  the  allegations,  which  are 
fraud  and  corruption.  5  Gilm.  R.  499;  11  Illinois,  R.  194, 
361.  Plaintiff  can  not,  under  these  allegations,  show  mere 
errors  of  judgment  in  law,  mistake  of  facts,  or  in  the 
amount  allowed  or  refused  *in  the  award.  A  mere  [-464] 
allowance  of  too  little  or  excessive  damages  will 
not  raise  a  presumption  of  fraud  of  itself.  Watson  on  Arb. 
and  Awards,  299  (34  Law  Lib.  173). 

In  the  absence  of  fraud,  etc.,  where  matters  of  law  and 
fact  are  referred  to  arbitrators,  their  award  is  final  and  con- 
clusive, if  they  are  silent  as  to  the  law  on  the  face  of  their 
award,  although  they  may  mistake  it.  'Watson  on  Arb.  and 
Award;  289  (34  Law  Lib.  168) ;  11  Illinois,  R.  565 ;  8  Eng. 
Com.  Law,  R.  423;  Camp  v.  Lyman,  1  Bingh.  R.  104; 
Payne  v.  Massey,  9  Moore,  ^^^ ;  17  Eng.  Com.  Law,  R,  129, 
and  authorities  referred  to ;  2  Story,  Eq.  Juri"s.  §  1455. 

Decree  ajfirmed. 


Abraham  M.  Johnson  v.  Hiram  Bright. 
Appeal  from  Stephenson. 

CJoNSTRTJcnoN  OF  CONTRACT  TO  ENFORCE  CLAIM — Compromise. —  If  a 
party  covenants  with  A.  and  B.  to  give  them  a  certain  share  of  propcjty 
which  may  be  recovered  by  them  in  ejectment,  if  B.  leaves  the  country 
and  A.  renders  such  service  with  the  consent  of  the  party  as  enables 

Cited:  18  111.  454;  56  111.  203, 
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Mm  to  compromise  with  Ws  contestants,  A.  will  be  entitled  to  receive 

the  remuneration  promised  to  A.  and  B. 
A.  in  such  case  would  not  be  discharged  from  his  obligation  to  prosecute 

the  suits,  although  the  party  for  whom  he  was  acting  might  refuse 

the  services  of  A.  alone. 
Death  of  party—  Use  of  name  irregular.— The  use  (rf  the  name  of 

a  party  on  the  record  after  his  death  has  been  suggested  is  irregular. 
And  although  the  suits  were  compromised,  still  the  hability  continues. 

This  was  an  action  of  covenant  brought  upon  a  sealed 
instrument,  being  a  certificate  under  the  seal  of  Johnson, 
who  was  the  defendant  below,  that  he  had  employed  Amos 
F.  Culver  and  Hiram  Bright  to  prosecute  an  action  of  eject- 
ment to  recover  certain  property  therein  described,  and 
that  he  had  agreed  to  pay  said  Culver  &  Bright,  as  fees,  the 
value  of  one-half  of  said  property,  or  one-half  of  said  prop- 
erty as  they  (Culver  &  Bright)  should  elect,  providing  they 
recovered  said  property. 

The  declaration  sets  up  the  agreement,  and  charges  that 
they,  Culver  &  Bright,  had  commenced  the  suits  in  eject- 
ment by  filing  declarations  therein.  That  after  the  tiling 
of  said  declarations  in  ejectment,  Johnson  settled  with  the 
persons  in  the  possession  of  said  land,  and  discon- 
[*465]  tinned  the  suits  in  ejectment,  *and  thereby  prevented 
said  Bright  &  Culver  from  prosecuting  said  suits, 
and  that  Johnson  had  not  paid  the  fees  specified  in  the  said 
sealed  instrument.  ' 

The  defendant  Johnson  interposed  three  pleas.     ' 

That  Culver  &  Bright  had  not  performed  the  services 
mentioned  in  said  sealed  instrument  to  be  performed  by 
them. 

That  said  Culver  &  Bright  had  not  rendered  their  joint 
services  as  attorneys  and  counselors  in  said  suits,  agreeably 
to  the  terms  of  said  sealed  instrument. 

Set-off. 

The  pleas  all  conclude  to  the  country,  and  issues  taken 
thereon  as  follows :  "  And  the  said  plaintiff  doth  the  like." 

x\t  the  November  term,  a.  d.  1853,  the  defendant's  counsel 
moved  the  court  for  a  continuance  upon  affidavit,  which 
motion  Avas  overruled  by  the  court,  to  which  the  defendant 
excepted.  The  cause  was  tried  by  a  jury,  and  a  verdict  re- 
turned as  follows:  "We,  the  jury,  find  the  issue  for  the 
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plaintiff,  and  assess  liis  damages  to  $Y9."  Whereupon  the 
defendant  moved  for  a  new  trial,  and  in  arrest  of  judgment, 
which  motions  were  overruled  by  the  court,  and  judgment 
was  rendered  on  the  verdict. 

The  cause  is  brought  here  by  appeal. 

This  cause  was  tried  at  November  term,  1853,  of  Stephen- 
son circuit  court,  by  Sheldon,  judge. 

T.  J.  Turner,  for  appellant.     F.  Buenap,  for  appellee. 

ScATEs,  J.  Culver  &  Bright  brought  an  action  of  cove- 
nant against  Johnson  upon  a  sealed  agreement.  Before  the 
issues  were  formed,  an  affidavit  of  Culver's  death  was  filed, 
and  thereupon  a  suggestion  of  record  entered,  then  a  de- 
murrer previously  filed  was  argued  and  overruled;  pleas 
filed,  and  cause  continued.  In  all  these  proceedings  and 
pleadings,  no  change  was  made  in  the  entitling  of  the  cause, 
but  Culver's  name  was  continued. 

On  the  next  term,  the  court  ordered  that  the  cause  pro- 
ceed in  the  name  of  Bright;  a  trial  was  had;  verdict  for 
plaintiff  Bright  below ;  a  new  trial,  and  leave  to  amend. 

An  amended  declaration  was  filed,  entitled  as  the  first, 
and  signed  by  H.  Bright,  in  jyropria  persona. 

A  demurrer  to  this  was  overruled,  and  pleas  filed.     Again, 
in  the  demurrer  and  pleas,  the  cause  is  entitled  v/ith 
Culver's  name  *as  a  party.     A  motion  in  arrest  was  [*460] 
made  for  this  cause,  and  overruled,  and  assigned  for 
error. 

It  is  very  apparent  that  the  use  of  Culver's  name  as  a 
party  on  the  record,  since  the  suggestion  of  his  death,  has 
been  mere  inattention  of  the  attorneys  and  clerk,  and  can 
not  present  him  as  a  party  upon  the  record,  which  shows 
his  death,  and  an  express  order  to  proceed  in  the  name  of 
Bright  to  his  own  use. 

The  affidavit  for  a  continuance  was  held  insufficient,  and 
we  think  properly,  if  before  us.  We  have  not  found  any 
exception  to  it  in  the  bill  of  exceptions,  and  shall  not,  there- 
fore, state  the  grounds  presented  by  it. 

The  main  point  presented  is  upon  the  right  of  recovery 
upon  the  testimony. 
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The  agreement  sued  on  covenants  to  pay  Culver  &  Bright, 
as  attornej's,  one-half  in  kind  or  value,  at  their  option,  of 
certain  real  estate,  if  recovered,  which  they  were  employed 
to  sue  for. 

Culver  left  the  country  before  the  suits  were  brought,  and 
never  returned.  Bright  instituted  the  suits  for  the  real 
estate,  and,  wiiile  they  were  pending,  Johnson  compromised 
with  all  the  defendants,  and  conveyed  his  interest  for  a 
certain  sum  of  money  from  each  adverse  claimant.  The 
whole  amounted  to  between  six  and  seven  hundred  ,dollars, 
part  of  which,  about  $145,  was  paid  to  Bright.  The  several 
records  in  the  ejectment  suits  were  properly  admitted,  as 
also  the  conveyances  from  Johnson  to  the  several  adverse 
claimants,  all  tending  to  show  the  services  rendered,  the 
disposition  of  the  suits,  and  the  terms,  nature  and  conditions 
of  the  compromise. 

Two  questions  of  importance  were  presented  by  the  de- 
fense. First,  that,  by  the  covenant,  Johnson  was  entitled 
to  the  joint  advice  and  services  of  Culver  &  Bright,  as 
attorneys  in  said  suits,  and  that  he  is  not  liable  under  the 
covenant,  because  Culver  left  tha  country,  and  never  ren- 
dered any  service  or  gave  any  counsel  or  advice.  This 
objection  would  be  fatal,  if  it  Avere  not  fully  met  and  an- 
swered. But  we  think  it  is.  Bright  proved  by  a  witness, 
and  which  we  think  admissible,  that  Culver  verbally  sur- 
rendered all  his  rights  in  the  matter  to  him;  so  his  equitable 
interests  are  not  in  the  way,  although  his  name  must  be 
used  in  an  action  upon  the  covenant. 

The  material  answer,  therefore,  that  he  gives  is,  that  his 
services  alone  were  rendered  under  the  contract,  and  were 
acquiesced  in  and  accepted  without  objection  from  Johnson 
on  that  account.  Johnson  availed  himself  of  the  condition 
of  the  controversy,  after  suits  were  brought  to  effect 
p467]  a  compromise,  by  ■■'which  he  recovered  between  six 
and  seven  hundred  dollars.  When  the  evidence  is 
silent,  we  must  reasonably  conclude,  and  presume  from  this 
proof,  that  he  Avas  enabled  to  obtain  these  com])romises 
and  advantages  as  benefits  accruino^  from  Britrht's  services 
in  investigating  his  titles,  and  asserting  them  by  suits.    Had 
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the  compromises  been  the  result  of  mismanagement,  or 
want  of  legal  ability,  acumen,  or  attention  on  the  part  of 
Brio-ht,  actino-  alone,  without  Culver's  assistance,  as  he  now 
says  in  argument,  he  should  have  proved  it  on  the  trial. 
He  has  introduced  no  proof  to  this  effect,  nor  has  he  shown 
that  he  had  a  good,  paramount  title,  or  that  he  was  likely 
to  lose  it,  or  otherwise  be  injured  by  Bright's  conduct,  and 
therefore  compromised  to  avoid  it.  We  must  give  a  rational 
conclusion  from  the  testimony ;  "and  that  is,  that  what  was 
obtained  was  the  legitimate  fruit  of  the  services  rendered, 
that  they  were  accepted  as  performance  of  the  covenant, 
and  that  the  compromise  obtained  all  he  was  entitled  to  re- 
ceive, or  at  least  full  satisfaction  for  his  claims.  Johnson 
had  the  right  to  refuse  Bright's  separate  services  under  this 
covenant,  and  had  he  done  this,  no  action  would  lie  against 
him  upon  it.  But  it  is  too  late,  after  receiving  the  services, 
and  benefits  from  them,  and  preventing  a  completion  of 
those  services  in  obtaining  a  final  decision  on  the  titles  set 
up  by  him.  We  think  it  would  be  allowing  an  advantage 
of  his  own  wrong,  to  sustain  such  a  defense. 

Objections  are  taken  to  questions  to  and  the  answers  of 
two  witnesses,  in  relation  to  admissions  of  Johnson,  that 
one-half  of  the  money  due  on  the  compromises  belonged 
to  Bright,  on  the  ground  that  parol  evidence  is  inadmissible 
to  prove  the  contents  of  the  covenant.  The  principle  is 
right,  but  the  application  is  wrong.  The  covenant  provides 
that  Culver  &,  Bright  shall  be  paid,  in  case  of  recovery,  one- 
half  the  interest  in  the  lots  recovered,  or  at  their  option  that 
value  in  money.  This  right  of  option  is  in  the  covenant, 
but  the  manner  of  its  exercise  is  not.  It  was  to  be  subse- 
quently made.  This  admission  of  Johnson  is  competent  to 
show  that  Bright  had  elected  to  take  the  money  and  that 
Johnson  was  notified  of  it. 

Johnson's  instructions  were  all  given.  The  court  very 
correctly  instructed,  at  Bright's  instance,  tliat  Bright  was 
not  discharged  from  his  obligation  to  prosecute  the  suits 
for  Johnson,  by  Culver's  ceasing  to  act  and  co-operate  with 
him  in  their  prosecution.  While  it  might  afford  Johnson  a 
sufficient  ground  of  refusing  the  services  of  one  alone,  yet 
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Brio-ht's  liability  would  remain  for  any  act  of  himself  or 
law  partner  in  this  respect,  and  had  he  refused  to  render 
them,  Johnson  might  have  had  his  action. 

Judgment  affirmed.    ■ 


[*468]  *Galena  &  Chicago  Union   Kailroad  Company  v 

Lewis  'H.  Yarwood. 

Apj)eal  from  Kane. 

Carrier  of  passengers  —  Liability  of  —  Contributory  negligence. —  A 
passenger  was  taken  on  the  train  of  the  Galena  &  Chicago  Union 
Raikoad  Company,  to  be  transported  for  a  short  distance ;  he  was  told 
that  the  j)assenger  cars  were  full,  and  that  he  must  ride  in  the  baggage 
car ;  ho  commenced  playing  with  his  companions ;  obtruded  into  the 
passenger  car ;  when  that  car  was  thrown  from  the  track,  he  leaped 
from  it  and  was  injured.  Held,  that  he  could  not  recover  for  this 
injury. 

This  cause  was  heard  before  J.  G.  Wilson,  judge,  and  a 
jury,  at  February  term,  1854,  of  Kane  circuit  court.  Ver- 
dict and  judgment  for  plaintiff  below  for  $1,000.  Motion 
for  new  trial  overruled. 

Collins  &  "Williams,  for  appellant.  Blackwell  and 
Beckwith,  for  appellee. 

ScATEs,  J.  The  question  is,  ought  a  new  trial  to  be 
granted  to  the  plaintiffs,  on  account  of  the  insufficiency  of 
the  evidence,  and  the  instructions  given  and  refused  in  the 
trial  below?  The  action  was  brought  by  defendant  for  in- 
juries received  on  account  of  the  carelessness  of  the  plaintiffs 
and  servants  in  their  business  as  common  carriers  of  pas- 
sengers.    First,  as  to  the  law. 

Cited  :  Doctrine  of  negligence,  26  111.  386.  Negligence  of  passenger, 
bar  to  recovery,  83  111.  451 ;  16  111.  202:  16  111.  567-570.  What  is  prhna 
facie  case  of  negligence,  17  111.  521 ;  burden  of  proof,  17  111.  519.  Degree 
of  cai-e  required,  88  111.  614;  16  Bradw.  23. 

See  Galena  &  Chicago  Union  R.  R.  Co.  v.  Fay,  16  111.  558,  note;  Aurora 
Branch  Road  v.  Grimes,  13  111.  585,  note. 
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The  court  gave  twenty-one  instructions  "for  defendant,  to 
all  of  which,  exceptions  were  taken;  but  assignment  of 
errors  is  to  fourth  to  seventeenth  inclusive,  and  a  refusal  to 
give  the  third  of  plaintiff's  series.  Tlie  latter  is,  "that  the 
defendants  (plaintiffs  here),  as  common  carriers  of  passen- 
gers, is  not  an  insurer  of  personal  safety  against  all  acci- 
dents, but  is  liable  only  for  the  want  of  such  care  and 
dihgence  as  is  characteristic  of  cautious  persons ;  and  if  the 
defendant  exercised  such  care  and  diligence  in  the  trans- 
portation of  the  plaintiff,  then  the  plaintiff  can  not  recover 
in  this  action." 

The  first  part  of  this  instruction  would  be  correct.  This 
is  the  rule  of  the  American  courts.  2  Kent,  Com.  600: 
Story  on  Bailments,  §  600;  AngeU  on  L.  Carriers,  §§  522, 
535,  568.  In  Ingalls  v.  Bills,  9  Mete.  K.  1,  the  court  gave 
a  lengthy  examination  to  the  English  authorities  to  show 
that  they  are  not  to  be  understood  as  going  this 
length  of  putting  them  upon  the  same  *liability  of  [^469] 
common  carriers  of  goods.  But,  on  the  other  hand, 
the  uniform  current  of  authorities  in  both  England  and  the 
United  States  is  uniform  as  to  their  liability  for  slight  neg- 
ligence and  in  holding  them  to  the  utmost  prudence  and 
caution.  Stokes  v.  Saltonstall,  13  Pet.  E..  190;  Philadelphia 
(&  Reading  Railroad  Co.  v.  Derby,  14  How.  U.  S.  K.  468 ;  9 
Met.  R.  1;  Angell  on  Carriers,  §  568;  Christie  v.  Griggs,  2 
Camp.  R.  79.  The  latter  part  of  the  instruction  has 
adopted,  as  the  true  definition  of  the  degree  of  diligence 
required,  the  language  of  C.  J.  Savage,  in  his  argument 
in  Camden  c&  Amhoy  Railroad,  etc.  v.  Burke,  13  Wend.  R. 
629.  The  expression  was  incidentally  used  in  argument 
without  any  intention  of  defining  exactly  the  degree  of 
diligence;  and  although  quoted  by  Angell  on  Carriers, 
§  523,  yet  it  is  for  the  purpose  of  showing  the  distinction 
taken  in  the  case,  between  the  carriers  of  passengers  and 
carriers  of  goods,  as  to  the  degree  of  liability.  It  is  too 
narrow,  and  does  not  express  the  full  degree  of  plaintiffs' 
liability  as  common  carriers  of  passengers.  The  law  is  well 
and  fully  laid  down  in  13  Pet.  R.  190,  in  relation  to  stage- 
coach proprietors.  There  is  no  reason  for  a  distinction  as 
to  railroads,  but  the  same  degree  of  diligence  has  been  re- 
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quired  in  numerous  decisions ;  and  no  more  has  been  exacted 
in  any  I  have  met  with.  Angell  on  Carriers,  §§  Y8,  538,  and 
authorities  referred  to. 

I  need  not  copy  the  several  instructions  objected  to,  which, 
we  think,  lay  down  the  law  correctly. 

The  fourth  instruction  has  expressed  the  rule  in  relation 
to  the  degree  of  diligence  required,  stronger  than  we  have 
met  with  it  in  the  authorities.  They  are  required  to  use 
extraordinary  care  and  diligence,  which  imposes  liability 
for  shght  neglect;  but  this  instruction  says  the  "smallest 
neglect." 

We  see  no  particular  objection  to  any  of  the  other  in- 
structions except  the  eleventh  and  thirteenth.  The  others 
state  abstractly  correct  propositions  of  law  in  connection 
with  particular  portions  of  the  evidence. 

The  eleventh  and  thirteenth  instructions  given  are :  "  That 
the  fact  that  the  plaintiff  jumped  from  the  cars,  while  they 
were  in  motion,  to  the  ground,  and  thus  sustained  the  injury 
complained  of,  will  not  deprive  him  of  a  right  to  a  recov- 
ery against  the  defendants,  if  the  jury  believe,  from  the  evi- 
dence, that  an  accident  had  occurred ;  that  the  cars  were  off 
the  track  and  running  at  the  rate  of  from  three  to  five  miles 
per  hour;  and  the  plaintiff  had  reasonable  grounds  to  be- 
lieve, and  did  believe,  that  his  life  or  limbs  were  in  danger, 
and  that  it  was  necessary  to  leap  from  the  cars,  in  order 
to  avoid  the  danger  which  threatened  him."  "  13th.  That 
the  fact  that  the  plaintiff  was,  a  few  minutes  pre- 
[*4:70]  vious  *to  the  occurrence  of  the  accident  and  injury, 
scuffling  and  playing  in  a  sportive  manner  with 
others  on  the  cars,  will  not  deprive  the  plaintiff  of  his  right 
to  recover  from  the  defendants,  if  the  jury  believe,  from 
the  evidence,  tliat  the  defendants  or  their  agent  were  guilty 
of  any  neglect,  however  slight,  whereby  the  accident  and 
injury  occurred,  unless  the  jury  further  believe  that  sucli 
scuffling  and  playing  contributed  to  produce  the  injury." 
It  requires  great  caution  and  circumspection  in  courts,  when 
instructions  of  this  character  are  asked,  to  avoid  injustice 
to  the  opposite  party.  To  state  a  portion  only  of  the  ma- 
terial facts  connected  with  a  particular  transaction,  and 
omit  other  material  ones,  which  might  put  a  ver}^  different 
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phase  upon  it,  and  tell  the  jury,  if  they  believe  that  such 
facts  are  proven  and  true,  then  the  right  is  with  the  party, 
may,  and  frequently  does,  lead  the  jury  to  regard  the  facts 
so  stated  as  the  only  important  facts  in  that  connection. 
And  it  not  unfrequently  happens  that  very  unimportant,  if 
not  immaterial,  facts,  are  selected  for  this  purpose.  We  so 
regard  the  facts  set  forth  in  the  thirteenth  instruction.  Few 
persons  would  feel  authorized,  from  reading  the  instruction, 
to  follow  up  the  acts  of  defendant  here,  wlT,ich  really  con- 
stituted his  negligence  in  the  matter,  and  which  that  "scuf- 
fling and  playing  contributed  to  produce  "  instead  of  the 
injury;  and  which  acts  of  his,  subsequent,  rather  caused 
him  the  injury. 

Some  portion  of  the  facts  should  be  considered  in  con- 
nection with  these  two  instructions. 

The  passenger  train,  on  the  day  of  the  injury,  consisted 
of  a  baggage  car  next  the  tender,  then  a  second  class,  and 
lastly  a  first  class  passenger  car.  The  two  passenger  cars 
were  full  and  some  left  standing.  The  plaintiff  and  tw^o 
others,  all  young  men,  offered  themselves  at  Elgin  as  pas- 
sengers to  Clinton,  a  few  miles  distant,  and  the  next  station. 
Tliey  were  told  by  the  conductor  that  the  passenger  cars 
were  full,  but  they  could  go  in  the  baggage  car.  They  got 
int-o  it, —  in  which  there  were  only  two  or  three  others,  em- 
ployees on  the  train.  It  was  in  August  and  the  weather 
hot.  Soon  after  the  train  left  Elgin  these  three  passengers, 
having  neither  coats,  vests  or  suspenders  on,  commenced 
playing  and  scuffling,  to  pull  each  other's  linen  out  of  their 
breeches.  This  continued  until  one  ran  out  of  the  baggage 
car  through  the  passenger  cars,  and  one  or  both  the  others 
after  him,  which  was  just  before  the,  cars  were  thrown  off 
the  track.  "When  thrown  off  the  track  the  plaintiff  below 
had  quit  scuffling.  He  was  in  the  forward  end  of  the  hind- 
most car,  but  inside  of  it.  When  the  train  reached  a  por- 
tion of  the  road  built  with  wooden  rails,  and  a  ribbon 
plated  with  flat  bar  iron,  '^from  some  cause,  possibly  [*4:71] 
a  snake  head,  a  piece  of  the  flat  iron  plating  was 
torn  up  by  the  wheels,  and  which  threw  the  hind  trucks  of 
the  second  and  forward  trucks  of  the  first-class  cars  off  the 
rails.     The  jumping,  jerking  and  roughness  of  the  motion 
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created  great  excitement  and  commotion.  The  whistle 
caused  the  brakes  to  be  put  on.  Defendant  rushed  out  at 
the  forward  end  of  the  car  and  jumped  from  the  platform, 
by  which  his  leg  was  broken.  The  train  ran  about  thirty 
feet,  or  the  length  of  the  car,  after  he  jumped.  The  speed 
on  this  part  of  the  road  was  twelve  to  fifteen  miles  an  hour. 
AYitnesses  gave  an  opinion  that  the  train  was  moving  at  the 
rate  of  three  to  five  miles  at  the  time'  plaintiff  and  two  or 
three  others  jumped.  Much  other  evidence  was  given  in 
relation  to  the  manner  of  building  this  road,  its  condition, 
and  the  care  and  diligence  of  its  police  and  repairs.  This 
portion  was  flat  bar;  road  passed  over  by  police  between 
every  train ;  road-bed  firm  and  ballasted ;  and  that  snake 
heads  were  made  by  breaking  of  spike  heads,  and  no  means 
of  preventing  it  known;  that  passage  of  locomotive  may 
break  a  spike  head  and  turn  up  a  snake  head  under  its  own 
train.  There  is  no  proof  that  the  alarm  whistle  was  de- 
layed or  neglected,  or  that  the  brakes  were  not  put  on  in  a 
reasonable  time.  'No  neglect  is  proven  on  the  plaintiffs' 
servants  on  the  train  by  showing  any  particular  act  done  or 
omitted.  Nor  is  there  particular  proof  that  any  part  of 
this  portion  of  the  road  was  not  at  that  time  in  good  order 
for  this  kind  of  road. 

By  the  law  they  are  bound  to  the  utmost  diligence  and 
care,  and  are  liable  for  slight  negligence.  Proof  that  de- 
fendant was  a  passenger,  the  accident,  and  the  injury,  make 
a  prima  facie  case  of  negligence.  This  is  done,  and  the 
burden  of  explaining  is  thrown  upon  the  plaintiffs. 

One  explanation  is  that  his  negligence  in  leaping  from 
the  car,  when  there  was  no  danger  on  it,  occasioned  his  in- 
jury. The  car  was  not. overturned,  nor  was  any  one  injured 
who  remained  in  it.  Doubtless  the  leaping  was  the  imme- 
diate cause  of  the  injury.  But  this  is  answered  by  the  cir- 
cumstances. Such  an  act  the  law  deems  a  natural  and 
prudent  precaution  to  extricate  a  person  from  peril  under 
such  circumstances  as  for  the  moment  present  it  as  the  least 
evil  of  a  perilous  alternative.  Story  on  Bailments,  §  598; 
Jones  V.  Boyce,  1  Stark.  R,  493;  MoKinney  v.  Niel,  1 
McLean,  C.  C.  R.  540 ;  Stohis  v.  Saltonstall,  13  Pet.  R.  181 ; 

Ingalls  v.  Bills,  9  Mete.  R.   1 ;  Angell  on  Carriers,  §  547. 

544 


185i.]  G.  &  C.  U.  E.  K.  Co.  v.  Tabwood.  472 

But  a  rash  and  undue  appreliension  of  danger  on  the  pas- 
senger's part  may  not  justify  the  act  as  without  culpability. 
It  is  not  to  be  expected  that  passengers,  under  such  cir- 
cumstances of  apparent  peril  and  excitement,  and 
■^frequently  of  great  confusion,  can  e-xercise  any  [^4Y2] 
great  degree  of  calmness  and  deliberation ;  nor  are 
we  very  well  qualified  to  judge  for  them,  upon  hearing  a 
relation  of  the  facts.  All  must  be  left  to  a  jury.  "We  can 
not  condemn  this  act,  under  these  circumstances,  by  a 
knowledge  of  the  final  issue  of  it. 

Another  answer  given  to  the  jprima  facie  case  is  to  be 
found  in  the  fact  that  the  passenger  cars  being  full,  the  de- 
fendant was  received  as  a  passenger  into  the  baggage  car. 
The  law  requires  common  carriers  of  passengers  to  take 
and  carry  every  one  who  desires  to  go,  provided  they  have 
room,  and  there  be  no  objection  on  account  of  the  con- 
dition, habits,  character,  deportment  or  purposes  of  the 
passenger.  Jencks  v.  Coleman^  2  Sumn.  C.  C.  E.  221; 
Angell  on  Carriers,  §  524;  Story  on  Bailments,  §§  591  (1), 
591«.  But  at  the  same  time  they  have  the  right  to  pre- 
scribe reasonable  rules  and  regulations  for  the  convenience, 
safety  and  comfort  of  themselves  and  passengers.  Jencks 
V.  Coleman^  ttbi  supra;  Angell  on  Carriers,  §  530. 

Herein  Ues  the  merits  of  this  case.  The  passenger  cars 
were  full,  and  plaintiff  was  so  notified.  He  was  received, 
and  took  passage  for  this  trip  in  the  baggage  car.  The 
contract  was  for  a  passage  in  that  car.  The  carrier  would 
have  no  right  to  overload  and  crowd  passengers  already  in 
the  other  cars.  When  passengers  take  their  seats  they  are 
entitled  to  occupy  as  against  the  carrier  and  subsequent 
passengers.  While  this  right  is  recognized  and  protected 
to  them,  they  are  required  to  conduct  themselves  with  pro- 
priety, not  violating  any  reasonable  regulation  of  the  train ; 
nor  have  they  a  right  to  interfere  with  the  seats  and  ac- 
commodations possessed  and  secured  by  other  passengers; 
they  are  not  entitled  to  make  the  length  and  breadth  of  the 
train  a  Common  possession;  nor  should  they  disturb  the 
quiet  and  convenience  of  others,  or  interfere  with  the  man- 
agement of  the  train  by  passing  from  car  to  car,  unless  for 
reasonable  refreshment  and  other  reasonable  purposes. 
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The  proofs  show  in  this  case  that  the  baggage  car  wa» 
not  thrown  off  the  track  nor  in  any  danger.  Had  the 
plaintiff  below  remained  in  the  car  in  which  he  engaged  his 
passage,  and  in  which  plaintiffs  here  agreed  to  receive  and 
take  him,  the  necessity  for  leaping  off  would  not  have 
arisen  even  in  the  mind  of  a  timid  person.  But  he,  with 
the  others  taking  passage  in  the  same  car  with  him,  got  into 
a  play  and  scuffle,  which  brought  on  a  racing  through  the 
other  crowded  cars;  and  in  one  of  which  plaintiff  was 
brought  to  that  apprehension  of  imminent  peril  which  in- 
duced him  to  leap  from  the  car.  Had  he  remained  in  the 
baggage  car  he  would  doubtless  have  been  preserved 
from  this  injury.  This  was  culpable  negligence  in 
[*J:73]  *him  to  put  himself  into  the  position,  and  contrary 
to  the  terms  upon  which'  he  was  received  as  a  pas- 
senger, which  made  the  leap  necessary  to  escape  the  peril. 

The  eleventh  instruction  embodies  the  facts  of  the  cars 
being  off  the  track,  the  rate  of  speed  they  were  going,  and 
the  leap;  and  then  directs  the  jury  to  justify  the  leap,  if  the 
other  facts  presented  reasonable  grounds  of  apprehension. 
All  the  facts  may  be  so,  and  yet  if  he  brought  this  peril  on 
himself  alone  he  might  still  not  be  entitled  to  recover. 
Kot  with  standing  this  proof  was  before  the  jury,  this  in- 
struction does  not  leave  the  conclusion  to  be  drawn  open  to 
be  varied  by  it. 

The  thirteenth  instruction  is  obnoxious  to  the  same  objec- 
tions. The  "scuffling  and  playing"  did  not  produce  the 
injury.  They  were  mere  inducements  to  the  acts  that  fol- 
lowed, the  chase  through  the  cars,  the  obtrusion  upon  the 
rights  of  the  other  passengers,  and  the  going  into  the  posi- 
tion of  danger.  The  instructions  being  predicated  upon  the 
facts,  or  part  of  the  facts,  should  have  been  so  drawn  as  to 
allow  the  jury  to  arrive  at  a  conclusion  upon  all  the  mate- 
rial facts  bearing  upon  the  point  or  question  instructed 
upon. 

These  companies  operate  with  a  powerful  and  dangerous 
agent,  and  must  be  held  to  a  strict  liability  for  care,  skill, 
caution  and  diligence.  But  at  the  same  time  we  must  ex- 
pect a  proportionate  degree  of  prudent  discretion  in  the 
traveling  public,  according  to  the  degree, of  danger  in  this 
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mode  of  conveyance,  so  that  this  liability  of  companies  may 
not  be  unnecessarily  increased. 

We  think  the  eleventh  and  thirteenth  instructions  should 
have  been  modified.  Nor  are  we  able  at  all  to  arrive  at  the 
same  conclusion  with  the  jury,  upon  the  facts,  taking  the 
defendant's  conduct  in  changing  cars  into  consideration, 
and  which  seems  to  have  been  excluded  by  these  instruc- 
tions. The  question  is  a  new  one  here,  and  for  greater  sat- 
isfaction in  settling  a  precedent  we  will  send  the  cause  back 

for  another  trial. 

Judgment  reversed. 


*Benjamin  Soholes  et  al.  v.  Abraham  Ackekland  et  al.  [*4:Y4:] 

Appeal  from  Peoricb. 

Carrier  of  goods  —  Action  for  goods  not  delivered  —  Evidence. —  In 
an  action  against  a  common  carrier  to  recover  the  value  of  goods  not 
delivered,  it  is  held  that  the  evidence  of  a  witness  vrho  states  that  he 
knows  the  goods  were  carefully  packed,  and  that  he  saw  them  taken 
away  by  a  drayman,  and  saw  the  bills  of  lading  after  they  were  signed, 
giving  the  pai'ticular  facts  of  his  knowledge,  is  proper  for  the  consid- 
eration of  the  jury,  and  may  be  held  as  sufficient  evidence  of  the  fact 
that  the  goods  were  shipped  and  in  good  order. 

Same  —  Delivery. —  Carriers  should  show  a  deUvery  in  good  order  in 
pursuance  of  the  contract  in  the  bill  of  lading ;  something  more  than 
putting  goods  on  shore  or  on  a  wharf  must  be  shown.  Notice  to  the 
consignee,  or  some  excuse  for  not  giving  it,  and  a  reasonable  time, 
should  be  given  to  attend  and  receive  the  goods. 

This  was  an  action  brought  by  Ackerland  and  others  to 
recover  the  value  of  goods  missing  from  a  box  originally 
shipped  from  Cincinnati,  but  delivered  to  Scholes  &  Co.,  at 
St.  Louis,  to  be  shipped  on  the  steamer  Movastar,  and  deliv- 
ered at  Peoria.  Siegman  H.  Kauh  was  examined  by  virtue 
of  a  dedimus  from  the  circuit  court  of  Peoria  county.  His 
answer  to  the  third  interrogatory  in  chief  is  as  follows : 
"  Goodheart  and  Ackerland  shipped,  on  or  about  the  12th 
of  October,  1850,  to  said  plaintiffs,  of  Peoria,  111.,  an  invoice 
of  goods.  A  true  copy  of  said  invoice  is  here  attached,  and 
is  made  a  part  of  this,  my  deposition.     The  goods  were 

See  post,  561. 
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packed,  in  a  careful  manner,  in  good  strong  boxes ;  can  not 
recollect  whether  they  were  new  or  old.  They  were  con- 
signed to  W.  L.  Ewing  &  Co.,  St.  Louis.  I  made  the  in- 
voice and  bills  of  lading,  and  saw  the  drayman  take  them 
away  to  dehver  to  the  boat,  and  saw  the  bills  of  lading 
after  they  were  signed,  all  in  good  order."  To  the  sixth 
cross-interrogatory  he  answers :  "  I  know  that  said  goods 
were  in  fact  shipped  by  seeing  the  bill  of  lading,  after  re- 
turned from  the  boat,  duly  signed."  To  all  this  deposition 
which  relates  to  the  shipment  of  goods  from  Cincinnati  and 
the  delivery  of  said  goods  on  board  the  steamboat  at  that 
place,  and  the  statement  of  the  witness  of  his  reasons  for 
knowing  the  same,  and  in  particular  his  statement  that  he 
knew  the  fact  from  having  seen  the  bill  of  lading,  defend- 
ants below  objected.  The  circuit  court  permitted  the  whole 
of  said  deposition  to  be  read  to  the  jury. 

This  cause  was  tried  before  Peters,  judge,  at  March  term, 

1854,  of  the  Peoria  circuit  court,  and  resulted  in  a 
[*475]  verdict  and  *judgment  for  plaintiffs  below  for  $90.99. 

The  defendants  below  appealed. 

l!f.  H.  PuKPLE,  for  appellants.  Manning  and  Mekeiman, 
for  appellees. 

ScATES,  J.  Plaintiffs,  in  command  of  steamer  Movastar, 
gave  bill  of  lading  for  six  boxes  of  goods  shipped  at  St. 
Louis  for  Peoria,  and  this  action  is  brought  for  non-dehvery 
of  a  part.  Yerdict  for  defendants  for  $90.99.  Motion  for 
new  trial ;  exceptions  taken. 

The  first  point  we  notice  is,  the  exceptions  taken  before 
trial  to  the  answers  to  the  third  direct  and  sixth  cross- 
interrogatory,  in  the  deposition  of  Kauh.  He  states  in  the 
former  that  a  firm  in  Cincinnati  shipped  an  invoice  of  goods 
to  defendants  on  the  12th  of  October,  1850,  and  annexes 
copy  of  invoice  as  a  part  of  answer.  The  goods  were  care- 
fully packed  in  strong  boxes,  and  consigned  to  a  house  in  St. 
Louis.  Witness  made  the  invoice,  bills  of  lading,  and  saw 
them  taken  from  the  house  by  the  drayman,  and  saw  the 
bills  of  lading  after  they  were  signed,  and  all  in  good  order. 

In  answering  the  latter  he  says  he  knows  the  goods  were 
shipped  by  seeing  the  bill  of  lading  after  it  was  returned 
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from  the  boat,  duly  signed.  After  stating  tlie  fact  of  ship- 
ment generally,  he  gives  the  particular  facts  of  his  knowl- 
edge. 

These  statements  were  all  properly  left  to  the  jury,  to  be 
weighed,  and  such  credit  given  them  as  they  deserve.  Nor 
should  we  hesitate  to  hold  them  sufficient  evidence  of  the 
fact.  That  bill  of  lading  is  not  the'  one  sued  on,  nor  are  we 
prepared  to  say  that  it  is  any  higher  evidence  of  the  deliv- 
ery on  board  the  boat,  in  this  suit,  than  the  oath  of  the 
shipping  clerk  that  it  was  returned  to  him,  duly  signed,  for 
the  goods  in  good  order.  It  would  be  productive  of  great 
inconvenience,  if  a  rule  of  evidence  should  require  the  fact 
of  delivery  on  board,  or  shipments  of  goods  by  boats,  to  be 
proven  by  drayman's  and  boatman's  receipts  and  bills  of 
lading,  as  higher  and  better  evidence  than  observation,  or 
testimony  of  these  written  acknowledgments,  passed  in  the 
regular  routine  of  trade;  especially  when  collaterally  drawn 
in  question,  and  by  persons,  strangers  to  the  transaction, 
not  having  the  custody  and  control  of  them.  They  should 
have  no  higher  claims  than  receipts  for  money  under  similar 
circumstances. 

The  witness  further  proves  that  the  goods  in  the  invoice 
sent  defendants  were  packed  in  good  order  and  sent 
the  St.  Louis  ^forwarding  house.     The  receiving  and  [*476] 
shipping  clerk  of  the  St.  Louis  house  testifies  that 
they  w^ere  received  in  boxes  which  appeared  to  be  in  good 
order,  and  so  reshipped  under  the  bill  of  lading  sued  on. 

Other  witnesses  testify  that,  on  the  delivery  of  the  boxes 
at  Peoria,  one  box  was  partly  open,  the  box  not  full,  part  of 
the  goods  were  hanging  out,  some  damaged,  and  part  miss- 
ing when  opened  and  compared  with  the  invoice. 

The  invoice  was  received,  identified,  and  the  kind,  quan- 
tity and  value  of  the  lost  goods  ascertained  by  it.  The  re- 
butting testimony  is  that  of  the  engineers  and  carpenter  of 
the  steamer  which  carried  the  goods  from  St.  Louis  to 
Peoria.  They  say,  in  substance,  that  the  goods  were  stowed 
at  the  end  of  the  boilers,  aft,  and  immediately  under  their 
observation  while  on  duty  as  engineers ;  that  one  was  con- 
stantly on  duty,  and  no  disturbance  could  have  been  given 
without  their  seeing  it,  and  they  saw  none,  and  do  not  be- 
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lieve  there  was  any.  The  carpenter  says  further  that  one 
box  burst  open  by  rolling  it  ashore  at  Peoria,  and  he  re- 
nailed  it.  It  was  so  full  that  it  required  the  help  of  a  man 
to  press  down  while  he  nailed.  Other  witnesses  say,  and 
among  them  the  receiving  clerk  of  defendants,  that  one  box 
was  partly  open  on  the  shore  at  Peoria ;  that  part  of  the 
goods  were  hanging  out,  and  that  the  box  was  not  full. 

These  apparently  contradictory  statements  the  jury  have 
reconciled  by  a  verdict  for  the  defendants,  and  which  we 
can  not  disturb.  All  may  be  true.  The  box  may  have  been 
broken  open  upon  the  wharf,  and  the  goods  taken,  before 
its  delivery  into  the  care  of  defendants. 

The  carriers  should  show  a  delivery  in  good  order,  in  pur- 
suance of  their  contract  in  the  bill  of  lading.  Something 
more  than  putting  goods  on  the  shore  or  wharf,  by  steamers 
and  vessels,  must  be  shown.  ISTotice  to  the  owner  or  con- 
signee, or  some  excuse  for  not  giving  it,  and  also  reasonable 
time  to  attend  to  receive.  This  doctrine  is  fully  laid  down 
in  the  case  of  Crawford  et  al.  v.  Clark  et  at.  post,  561,  de- 
cided at  this  term. 

We  have  carefully  examined  the  instructions,  and  find 
they  contain  only  the  common  and  plain  principles  of  law 
on  the  questions  arising  under  the  evidence. 

Judgment  affirmed. 


[*4:77]  *EzEKiEL  Dennis  v.  Hikam  R.  Maynabd  et  al. 

Error  to  Winnebago. 

Bridge  commissioners — Quorum — Warrant  —  Seal. —  Fom'  persons 
were  named  commissioners  to  act  until  an  election,  and  they  and  their 
successors  were  named  a  corporation  with  power  to  declare  the  rate 
of  taxation  and  collect  taxes,  apply  the  same  to  the  support  of  a 
bridge,  etc. ;  the  act  did  not  state  how  many  should  constitute  a 
quonim.  Held,  that  a  majority  could  act.  And  that  a  warrant  issued 
by  them  without  a  seal  (none  being  required  by  the  act)  was  good. 

Statutory  direction  as  to  listing  properiy. — In  such  a  case,  where 
the  act  directs  that  a  list  of  the  amount  and  valuation  of  the  taxable 
property  (and  not  of  the  property  itself)  shaU  be  made  in  a  particular 
way,  it  is  good.  '  ' 

Cited:  41  lU.  258;  51  111.  136;  108  ni.  349;  118  lU.  305. 
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Burden  of  constructing  and  repairing  bridges. —  Tlie  burden  of 
constructing  and  repairing  roads  and  bridges  is  upon  the  counties, 
unless  by  custom  or  statute  it  is  placed  elsewhere,  and  this  burden  may 
be  divided  between  the  county  and  smaller  municipal  divisions,  at 
legislative  discretion. 

EOCKFORD  Bridge  Company.— The  Rockford  Bridge  Company  is  not  a 
private  individual  enterprise. 

Power  of  legislature. —  The  legislature  may  direct  the  county  author- 
ities to  allow  just  claims  out  of  the  pubUc  treasury,  or  may  fix  the 
amount  and  direct  the  means  to  be  raised  by  taxation  for  their  pay- 
ment. ^ 

The  pubhc,  county  and  townsliip  funds  are  under  legislative  control,  i 

County  taxes  —  Hen. —  County  taxes  create  a  lien  and  take  precedence 
and  priority  to  judgments,  nor  is  any  property  free  from  levy  and  sale 
for  the  payment  of  them. 

This  cause  was  heard  before  Sheldon,  judge,  at  April 
term,  1854,  of  tlie  Winnebago  circuit  court. 

■ 

F.  BuENAP,  for  r)laintiff  in  error.  J.  Maesh,  for  defend- 
ants in  error. 

ScATEs,  J.  Maynard  distrained  a  horse  of  Dennis,  under 
a  warrant  from  Shaw,  Wyman  and  Crawford,  three  out  of 
four  of  the  "  Bridge  Commissioners  of  the  Eockf ord  Bridge," 
made  under  the  act  of  the  legislature  of  the  25th  of  Feb- 
ruary, 184Y. 

Dennis  brought  this  action  of  trespass,  to  which  they 
pleaded  not  guilty,  and  four  special  pleas  justifying  the  tak- 
ing under  the  said  act. 

To  the  special  pleas,  the  plaintiflP  put  in  thirty-seven  rep- 
lications. Issues  were  joined  on  the  fifth,  seventh,  eleventh, 
thirtieth  and  thirty-first,  and  a  trial  and  verdict  for  the  de- 
fendants. And  the  only  question  presented  upon  this  branch 
of  the  case  is  upon  the  admissibility  in  evidence  of  the  dis- 
tress warrant  and  the  tax  lists. 

*The  objections  taken  to  the  warrant  were  for  [*4Y8] 
want  of  a  corporate  or  other  seal,  and  that  three 
only  of  the  four  commissioners  signed  it ;  and  there  was  no 
proof  that  more  than  three  commissioners  were  acting. 

The  act  was  passed  (see  acts  184Y,  special,  p.  14)  for  the 
maintenance  of  this  bridge,  for  which  purpose  it  authorized 

1  See  Tnistees  v.  Tatam,  13  lU.  28,  note. 

551 


478  Dennis  v.  Matnaed.  [June, 

a  special  tax  upon  the  property  in  Eockford  precinct,  not 
exceeding  fiftj^  cents  on  the  hundred  dollars'  worth.  Shaw, 
TVvman,  Crawford  and  McKinney  were  appointed  commis- 
sioners to  act  until  the  first  election  therein  provided ;  and 
they  and  their  successors  were  made  a  corporation  under 
the  name  of  the  "  Brids^e  Commissioners  of  the  Rockf ord 
Bridge,"  with  power  to  declare  the  rate  of  tax ;  and  for  the 
pm'pose  of  its  collection  were  directed  to  make  out  and  de- 
liver to  the  collector,  lists,  from  the  last  assessment  of  the 
county,  of  all  the  persons  liable  to  taxation  in  the  precinct, 
and  of  the  amount  and  valuation  of  the  taxable  property; 
and  also  a  warrant,  taking  bond  from  him,  and  appointing 
a  treasurer.  They  were  further  empowered  to  "  apply  the 
proceeds  of  such  tax  to  the  maintenance  and  repair  of  the 
Rockf  ord  Bridge,  and  to  defray  the  amount  of  indebtedness 
incurred  in  erecting  and  repairing  such  bridge."  But  all 
accounts  were  to  be  stated  and  settled  before  any  allowance 
was  authorized  on  past  indebtedness,  and  they  were  to  de- 
termine what  amount  should  be  allowed  to  the  latter  object. 
The  commissioners  were  required  to  keep  the  bridge  in 
good  repair  from  funds  so  collected,  and  to  take  an  oath  to 
discharge  their  duties.  Successors  were  to  be  chosen  at  the 
next  general  election,  on  the  first  Monday  of  August,  IS-tT, 
and  annually,  by  taking  the  two  highest  on  the  list  of  can- 
didates, on  each  side  of  Rock  river. 

The  act  is  silent  as  to  how  many  may  constitute  a  quorum, 
in  which  case  the  general  principle  of  the  common  law 
governs.  By  it  the  majority  may  act.  Ang.  &  Am.  on 
Corp.  459  et  seq.;  1  Kyd  on  Corp.  422;  2  Kent,  Com.  293; 
Withmel  v.  Gartham,  6  Term,  R.  387;  Field  v.  Meld,  9 
Wend.  R.  394;  Morey  v.  Beehnan  Iron  Go.  9  Paige,  R. 
188. 

The  modern  doctrine  has  relaxed  the  old  rule  in  relation 
to  the  use  of  a  seal,  and  now  the  acts,  generally,  of  a  cor- 
poration are  good  without  (2  Kent,  Com.  289),  when  acting 
within  the  range  of  its  legitimate  purposes.  The  Bank  oj" 
Golumhia  v.  Patterson,  7  Cranch,  R.  299. 

This  act  does  not  authorize  or  require  a  seal,  nor  does  the 
general  law  in  relation  to  warrants  for  distress  for  rent.  R. 
S.  334,  §§  7,  9.     This  warrant,  wo  are  of  opinion,  was  prop- 
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erly  made  by  the  three  commissioners,  and  is  vaHd  without 
seal. 

*The  objections  to  the  tax  lists  are  for  want  of  an  [*4T9] 
enmneration  or  specification  of  the  personal  prop- 
erty, and  because  they  were  not  made  from  the  last  assess- 
ment. These  objections  are  equally  groundless.  The  act 
directs  the  commissioners  to  make  lists  of  all  the  persons 
liable,  and  of  the  amount  and  valuation  of  the  taxable  prop- 
erty, not  of  the  property  itself.  This  was  done,  and  these 
lists  attached  to  the  warrant  as  shown  by  a  witness,  but 
appear  to  have  become  separated  by  use.  The  other  objec- 
tion goes  to  the  date  of  the  warrant  as  fixing  what  shall  be 
deemed  the  last  assessment.  The  act  speaks  of  the  list 
being  taken  from  the  last  assessment.  This  was  done  in 
March,  from  the  assessment  of  the  previous  year.  Plaintiff 
not  paying  voluntarily,  the  warrant  was  made  in  the  fall, 
after  another  assessment,  it  may  be,  though  not  shown  to 
have  be^n  so. 

Principles  well  settled  by  the  decisions  will  dispose  of  the 
questions  on  the  demurrers  to  the  remaining  thirty-two  rep- 
lications, together  with  those  already  laid  down. 

The  sixth  replication  set  up  a  failure  to  elect  one  of  the 
commissioners ;  but  three  constituted  a  quorum,  and  so  the 
replication  is  no  answer ;  nor  would  it  have  been  to  a  plea 
setting  up  the  fact  that  the  warrant  was  made  by  three 
only.  So  the  seventh,  eighteenth,  twenty-first,  thirty-sixth 
and  thirty-seventh  amount  in  substance  to  the  same  thing, 
and  are  fully  answered  by  the  principle  already  stated. 

The  first,  second,  third,  fourth  and  twenty-third  present 
the  ground  that  the  bridge  was  not  a  public  bridge,  and 
neither  the  public  at  large  of  the  county,  nor  of  Rockford 
and  its  neighborhood,  were  bound  to  repair  it. 

The  burden  of  opening  and  repairing  roads,  and  of  build- 
ing and  repairing  bridges,  is,  by  the  common  law,  upon  the 
counties,  unless  by  custom  or  statute  it  is  shown  to  be  else- 
where, as  decided  in  The  People  on  relation  of  Hoes  et  al.  v. 
Canal  Trustees,  14  111.  P.  402.  This  burden  may  be  divided 
upon  and  between  the  county  and  smaller  municipal  divis- 
ions, and  so  may  the  jurisdiction  and  duties  of  supervision 
and  repair,  as  the  legislature  may  think  proper.     The  whole 
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subject  is  under  legislative  discretion.  In  this  case  tliey 
have  created  a  special  corporation,  and  assigned  it  the 
special,  limited  duty  of  keeping  up  this  bridge  by  taxes 
which  are  imposed  upon  a  single  township  or  precinct.  This 
act  was  presented  to  the  court  on  the  face  of  the  pleas,  and 
the  court  could  not  have  sustained  the  replications  without 
deciding  the  act  void  for  want  of  power  to  pass  it. 

There  seems  to  be  a  misapprehension  of  the  true  charac- 
ter of  this  bridge  enterprise  from  the  beginning. 
[*480]  The  public  spirit  ''of  the  people  of  the  town  and 
neighborhood  had  led  them  to  attempt,  \j  a  volun- 
tary contribution,  to  do  more  than  was  imposed  by  the  ex- 
ecution of  the  laws  in  relation  to  the  roads  and  brido-es. 
They  obtained  an  act  of  the  legislature  to  give  form  and 
sanction  to  the  expenditure  of  their  donations  to  build  this 
bridge,  by  men  chosen  and  appointed  by  their  wish  in  the 
act.  The  bridge  was  erected  at  an  expense  exceeding  their 
contributions.  To  provide  for  its  constant  repair  and  meet 
this  debt,  a  petition  was  presented  to  the  legislature  asking 
authority  to  levy  a  tax,  and  the  act  of  25th  of  February, 
1847,  was  passed  to  meet  the  exigency. 

The  misapprehension  is  embodied  in  the  twenty-second, 
twenty-fourth,  twenty-fifth,  twenty-sixth,  twenty-seventh, 
twenty -eighth  and  twenty-ninth  replications,  and  in  sub- 
stance shows  and  treats  the  whole  as  one  of  private  in- 
dividual interest.  That  the  funds  subscribed  had  been 
injudiciously  squandered,  and  the  building  committee  in- 
volved in  debt ;  and  that  the  petition  for  this  last  law  had 
been  fraudulently  obtained,  and  an  imposition  thereby  prac- 
ticed on  the  legislature  to  procure  reimbursement  of  the 
debt  incurred  in  building  the  bridge ;  and  that  the  bridge 
was  the  private  property  of  the  building  committee.  And, 
therefore,  the  act  is  a  judicial  award  of  a  debt,  for  payment 
of  which  the  tax  is  levied.  The  entire  conception  is  erro- 
neousj  and  had  it  been  presented  in  this  shape  years  ago, 
much  expensive  and  useless  litigation  might  have  been  saved 
by  an  earlier  decision.  So  far  as  raising,  collecting  and  ex- 
pending the  private  subscription  was  concerned,  it  was  a 
private  matter,  but  upon  a  public  object.  But  it  was  at  all 
times  competent  for  the  legislature,  without  petition,  to  re- 
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quire  the  building  of  tliis  bridge,  by  a  general  county  tax,  or 
by  a  precinct  or  township  tax,  if  the  policy  was  thought  best 
to  subdivide  the  territorial  jurisdiction  and  supervision,  and 
a  distribution  of  these  public  burdens  to  the  lesser  divisions, 
within  which  the  object  was  located.  So  the  act  is  not 
judicial.  The  state  does  not  allow,  itself  to  be  sued,  but  it 
may  here  investigate  and  determine  its  own  indebtedness, 
and  assume  the  debts  due  to  or  from  others.  So  it  may 
direct  the  county  authorities  to  ascertain  and  allow  just 
claims  upon  the  public  treasury,  or  may  ascertain  and  fix 
that  amount,  and  direct  the  raising  of  means,  by  taxation, 
for  its  pa3^ment.  The  public,  county  and  township  funds 
are  under  legislative  control,  and  so  decided  in  The  County 
of  Pike  V.  The  State,  11  lU.  E.  202;  and  The  County  of 
Richland  v.  The  Coimty  of  Lawrence,  12  111.  R.  1.  These 
local  municipal  corporations  are  created  for  convenience  in 
the  police  arrangements,  but  their  powers  and  duties  remain 
subject  to  the  public  will,  through  the  legislative 
body.  Under  these  views  and  principles,  *we  per-  [*481] 
ceive  no  objection  interposed  by  the  constitution,  or 
of  private  or  vested  rights,  to  a  legislative  direction  to  refund 
moneys  advanced  for  the  public  use ;  or  to  the  purchase  of 
private  property  for  their  accommodation.  I  am  speaking 
of  the  question  of  legislative  power,  and  as  to  this,  I  can 
perceive  no  lack,  in  their  direction  even,  to  levy  a  tax  for 
the  part  as  well  as  the  whole  bridge.  What  has  been  said 
in  relation  to  the  tax  lists  has  disposed  of  the  eighth,  ninth, 
tenth,  eleventh,  twelfth  and  thirteenth  replications.  The 
thirty-first  simply  alleged  that  commissioners  were  not 
sworn,  and  is  a  simple  traverse  of  one  fact  stated  in  the 
pleas,  and  should  have  concluded  to  the  country;  the  same 
may  be  said  of  the  twentieth.  The  fourteenth,  fifteenth, 
sixteenth,  seventeenth,  nineteenth,  thirty-second,  thirty- 
third,  thirty-fourth  and  thirty-fifth  allege  that  the  horse  was 
a  beast  of  the  plough,  used  for  tillage  of  plaintiff's  farm  in 
the  precinct,  that  this  was  a  common  law  distress,  and  not 
salable,  yet  defendants  sold  the  horse  on  eleven  or  twelve 
days'  notice. 

This  class  is  fully  answered  in  the  case  of  Dunla^p  v.  Gal- 
latin County,  ante,  p.  7,  in  which  county  taxes  are  held  to 
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create  a  lien,  and  take  precedence  and  priority  to  judgments. 
All  the  principles  applicable  to  the  prerogative  priority  of 
the  crown  in  this  respect  equally  apply  to  the  public  dues 
for  taxes,  and  the  lien  has  been  repeatedly  declared  by  stat- 
ute, nor  are  we  advised  that  any  property  is  exempt  from 
levy  and  sale  for  the  public  dues  of  this  kind. 

Judgment  aflrined. 


Alexander  Young  et  al.  v.  Beknaed  Dowling. 
Appeal  from  Carroll. 

Guardian's  sale  —  Not  reported  and  approved  —  Ejectment  against 
purchaser  —  Equity. — A  guardian's  sale  of  real  estate  was  not  reported 
to  and  approved  by  the  circuit  court ;  an  action  of  ejectment  was 
brought  against  the  purchaser  at  this  sale,  who  had  paid  for  the  land 
and  supposed  Ms  title  perfect ;  he  sought  relief  in  equity  by  enjoining 
the  suit  and  praying  to  have  his  title  confirmed.  Held,  that  equity 
could  not  relieve  in  such  case. 

Same  —  Statutory  requirements. —  Where  a  statute  says  that  a  title  to 
land  may  be  transferred  in  a  particular  way,  it  must  be  done  in  the 
way  prescribed,  or  it  receives  no  sanction  from  the  statute,  and  is  void. 

Same  —  Equitable  title  of  infant  —  Stihsequently-acquired  title. —  If  at 

the  time  of  a  guardian's  sale  the  infant  has  but  an  equitable  title,  and 

subsequently  acquires  the  legal  title,  equity  will  compel  a  con- 

[*482]  veyance  to  the  purchaser  *of  the  subsequently-acquired  legal 

title,  on  the  ground  that  the  legal  title  was  held  as  a  trust. 

Alexander  Young  and  others  commenced  their  action  of 
ejectment  against  Dowling,  to  recover  certain  lots  in  the 
town  of  Galena,  which  Dowhng  had  purchased  at  a  guard- 
ian's sale  some  years  before.  Dowling  filed  this  bill  to  enjoin 
this  suit  at  law,  and  to  have  his  title  confirmed.  The  bill 
for  an  injunction  charges  that  the  only  defect  in  the  title  of 
Dowling  Avas  the  omission  of  the  guardian  to  report  his  sale 
of  the  land  to  the  circuit  court,  and  have  the  proceedings 
there  approved.  The  sale  by  the  guardian  was  made  in 
1846;  and  that  Dowling  since  the  purchase  had  made  per- 
manent and  valuable  improvements  on  the  land,  believing 
his  title  perfect.  A  demurrer  was  interposed  to  the  bill, 
which  was  overruled  by  the  court,  and  the  respondents 

Cited:  48  El.  215;  104  lU.  427. 
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standing  by  their  demurrer,  the  circuit  court  of  CarroF. 
county,  at  April  term,  1853,  Wilkinson,  judge,  presiding, 
perpetually  enjoined  the  action  of  ejectment,  and  entered  a 
decree  confirming  the  title  of  Dowling,  at  the  costs  of  the 
respondents.     The  respondents  appealed. 

HiG&iNs  and  Stkother,  for  appellants.     Blackwell  and 
Beckwith,  for  appellee. 

Caton,  J.  In  this  case  a  very  important  principle  is  in- 
volved, which  demanded  and  has  received  the  most  careful 
consideration  of  this  court.  The  complainant  in  this  case 
claims  title  to  the  premises  in  question  under  a  guardian's 
sale  made  in  1846,  under  an  order  of  the  circuit  court.  The 
title  in  the  case  of  Young  v.  Keogh,  11  111.  642,  was  precisely 
like  this  in  every  respect,  being  derived  under  a  sale  made 
by  the  same  guardian  and  under  the  same  decree,  and  made 
at  the  same  time  with  the  sale  under  which  the  complainant 
claims  title,  so  that  that  decision  applies  to  this  case  pre- 
cisely the  same  as  if  it  had  been  made  upon  this  identical 
title.  The  court  there  decided  that  all  the  proceedings  were 
regular  except  that  the  guardian  never  made  a  report  of  his 
proceedings  under  the  order  of  sale,  as  that  order  had 
directed  and  the  statute  required.  For  that  defect  this  court 
decided  that  the  sale  was  void,  and  that  no  legal  title  passed 
to  the  purchaser  by  the  deed  which  the  guardian  had  exe- 
cuted. This  court  then  said :  "  There  is  no  avoiding*  the 
conclusion  that  the  title  does  not  vest  in  the  purchaser  till 
the  report  is  made  and  approved.  The  language  of  the  stat- 
ute is  so  explicit  and  unequivocal  that  it  neither 
admits  of  doubt  or  *argument."  Since  the  decision  [*483] 
of  that  case,  a  trial  in  ejectment  has  been  had  be- 
tween the  complainant  and  defendants  in  this  bill,  in  which 
these  defendants  recovered  a  judgment  in  ejectment  against 
the  complainant,  thus  determining,  in  conformity  to  the  de- 
cision of  this  court  in  the  other  case,  that  the  complainant 
acquired  no  legal  title  by  his  purchase.  This  bill  is  fi.led 
against  the  heirs  who  were  plaintiffs  in  the  ejectment  suit, 
praying  an  injunction  to  restrain  the  execution  of  the  judg- 
ment rendered  in  that  cause,  and  for  general  relief.  The 
bill  sets  out  the  decree  of  the  circuit  court,  ordering  the 
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guardian  to  sell,  the  fact  of  the  sale  to  the  complainant  for 
the  full  value  of  the  property,  that  he  paid  the  purchase 
money  to  the  guardian,  and  took  a  deed  from  the  guardian 
for  the  premises,  and  that,  believing  he  had  a  perfect  title 
to  the  premises,  he  took  possession  under  his  deed,  and 
made  valuable  and  lasting  improvements  on  the  premises  of 
the  value  of  $2,500;  and  that  he  was  not  aware  of  any  de- 
fect in  his  title  till  the  commencement  of  the  ejectment 
suit,  AA^hich  was  after  the  death  of  the  guardian,  when  it 
was  impossible  to  compel  a  return  of  the  sale  to  be  made 
by  the  guardian,  and  to  procure  an  approval  thereof  by  the 
circuit  court. 

It  is  insisted,  in  support  of  this  bill,  that  here  was  the 
creation  of  a  power  which,  in  itself,  was  perfect  and  com- 
plete, but  which,  through  the  mistake,  accident  or  inadver- 
tence of  the  guardian,  was  defectively  exercised  or  executed ; 
and  that  it  is  competent  for  a  court  of  equity  to  relieve 
against,  and  to  give  him  a  title,  which  by  reason  of  such 
defect  the  law  will  not  give  him.  Where  a  power  is  created 
by  an  individual,  or  the  party  interested  in  the  exercise  of 
the  power,  and  that  power  is  defectively  executed  by  the 
agent  appointed  by  the  power  to  execute  it,  courts  of  equity 
may  interfere  and  relieve  against  such  defect,  for  the  pur- 
pose of  carrying  out  the  purposes  intended  by  the  creator 
of  the  power,  and  the  agent  who  imperfectly  executed  it. 
But  the  general  rule  is  otherwise  where  the  power  is  created 
by  law  and  witjiout  the  concurrence  of  the  party  whose  in- 
terests are  to  be  affected  by  its  exercise.  Mr,  Justice  Story 
says :  "  But  in  cases  of  defective  execution  of  powers  we 
are  carefully  to  distinguish  between  powers  which  are  cre- 
ated by  private  parties  and  those  which  are  specially  created 
by  statute;  as,  for  instance,  the  powers  of  tenants  in  tail 
to  make  leases.  The  latter  are  construed  with  more  strict- 
ness; and  whatever  formalities  are  required  by  the  stat- 
ute must  be  punctually  complied  with,  otherwise  the  defect 
can  not  be  helped,  or  at  least  may  not  perhaps  be  helped 

in   equity,   for  courts   of  equity   can   not   dispense 
[*484:]  witli  the  regulations  prescribed  *by  a  statute ;  at 

least   Avhere   they   constitute    the  apparent  policy 
and  object  of  the  statute."     1  Story,  Eq.  §  96.     Such,  in  our 
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judgment,  is  emphatically  the  case  before  us.  Here  the 
statute  has  created  a  power  to  divest  infants  of  their  estate 
for  certain  objects,  specifying  those  objects,  .and  prescriling 
the  precise  mode  of  doing  it,  and  stating  clearly  what  acts 
shall  be  done  in  order  to  pass  the  title.  When  the  legisla- 
ture created  this  power,  it  foresaw  the  abuse  and  injustice 
to  which  it  was  liable,  and  prescribed  these  forms  for  the 
very  purpose  of  guarding  against  such  abuse,  and  this  con- 
stitutes the  manifest  policy  of  the  law.  Here  the  legisla- 
ture prescribed  a  certain  act  to  be  done,  which  is  the  final 
consummation  of  the  exercise  of  the  power,  and  this  last 
act  it  has  said  should  pass  the  title ;  and  in  construing  that 
statute,  we  have  determined  that  without  that  act  the  title 
did  not  pass.  This  act,  from  its  very  nature,  was  one  of  the 
most  important  acts  dictated  by  the  law  to  guard  against 
abuse,  and  to  protect  the  interests  of  the  infants  whose 
estate  was  to  be  taken  from  them  without  their  consent. 
This  is  the  statute :  "  It  shall  be  the  duty  of  the  guardian 
making  such  sale,  so  soon  as  may  be,  to  make  return  of 
such  proceedings  to  the  court  granting  the  order,  which,  if 
approved  by  the  court,  shall  be  recorded,  and  shall  vest  in 
the  purchaser  or  purchasers  all  the  interest  the  ward  had  in 
the  estate  so  sold."  If  there  be  any  act  prescribed  by  the 
statute  which  should  be  deemed  essential  to  a  valid  execu- 
tion of  the  power  conferred  by  the  law,  it  is  this  which  the 
statute  says  shall  be  the  one  which  shall  vest  the  title  in  the 
purchaser ;  and  it  is  this  act  of  all  others,  which  is  best  cal- 
culated to  secure  the  interest  of  the  infant  against  the  mis- 
conduct or  indiscretion  of  the  guardian,  for  by  it  the  court 
is  required  to  revise  and  examine  the  acts  of  the  guardian 
in  making  the  sale;  and  if  not  fair  and  just  in  all  respects, 
or  if  not  in  pursuance  of  the  previous  order  of  the  court, 
the  sale  will  not  be  approved,  in  which  event  all  the  acts  of 
the  guardian  stand  for  naught.  This  was  a  wise  provision 
of  the  legislature,  which  says,  in  substance,  that  the  sale 
shall  confer  no  right,  and  the  guardian's  deed  shall  convey 
no  title,  and  that  all  acts  done  in  pais  shall  remain  in  abey- 
ance till  the  court  has  examined  and  reviewed  them,  and 
entered  its  approval  on  its  records.     And  yet  this  act,  so 
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manifestly  forming  a  most  essential  element  in  the  policy 
of  the  statute,  we  are  asked  to  dispense  with  because  at 
this  distance  of  time,  and  after  the  decease  of  the  guardian 
who  made  the  sale,  these  heirs  may  not  be  able  to  show 
any  sufficient  reason  which,  in  the  opinion  of  a  court  of 
equity,  would  have  required  the  circuit  court  to  set  aside  the 
sale  made  by  the  guardian.  The  law  has  not  vested 
[*485]  *the  court  of  chancery  with  the  jurisdiction  to  ap- 
prove or  disapprove  of  the  acts  of  the  guardian,  but 
that  jurisdiction  was  vested  in  the  circuit  court,  which 
ordered  the  sale.  If  chancery  may  interfere  and  dispense 
with  one  of  the  requirements  of  the  statute,  it  may  with 
another,  and  thus  in  its  unlimited  discretion  it  ma}^  fritter 
away  the  whole  statute.  It  is  seriously  claimed  that  because 
the  purchaser  purchased  in  good  faith,  and  ]3aid  the  full  value 
of  the  property  to  the  guardian  of  the  owners,  that  thereby 
an  equity  is  raised  in  his  favor  and  against  them  which  the 
court  will  enforce.  Equities  do  not  arise  upon  statutory  acts 
without  the  volition  of  those  against  whom  the  equity  is 
charged.  Suppose  this  guardian,  seeing  that  a  case  existed 
which  would  require  the  circuit  court  to  order  a  sale  of  the 
infant's  estate,  and  in  ignorance  of  the  law,  but  in  all 
honesty,  had  sold  the  estate  for  its  full  value,  without  an 
order  of  the  court,  to  a  purchaser  who,  in  good  faith,  sup- 
posed he  was  getting  a  good  title;  in  that  case  the  pur- 
chaser's equity  would  be  just  as  strong  as  is  the  equity  in 
this  case,  and  should  we  now  hold  that  the  purchaser  here 
acquired  an  equitable  title  which  should  be  enforced  against 
the  heir,  it  would  be  equally  our  duty,  when  the  case  sup- 
posed arises,  to  compel  a  conveyance  to  the  purchaser,  and 
then  the  entire  statute  would  be  gone.  But  the  truth  is,  the 
purchaser  at  these  statutory  sales  gets  no  imperfect  equi- 
table title  which  may  be  perfected  in  chancery;  he  gets  the 
whole  title  which  the  infant  had,  or  he  gets  no  title  what- 
ever. Undoubtedly,  if  at  the  time  of  the  sale  the  infant 
had  but  an  equitable  title,  and  subsequently  acquires  the 
legal  title,  that  equity  will  compel  him  to  convey  to  the 
purchaser  such  subsequently  acquired  legal  title,  but  that 
would  be  upon  the  ground  that  he  acquired  the  legal  title 
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by  reason  of  the  equitable  title  wbicb  bad  been  regularly- 
sold,  and  that  he  took  the  legal  title  simply  as  trustee.  In 
such  a  case  equity  could  undoubtedly  enforce  the  trust. 

Nor  has  the  complainant  here  the  appearance  of  equity 
against  the  heirs  which  he  supposes.  The  case  does  not 
show  that  the  guardian  appropriated  the  money  which  he 
received  of  the  complainant  to  the  support  and  education 
of  the  infants,  or  invested  it  in  other  estate  for  their  benefit, 
or  applied  it  in  any  way  to  their  use.  It  simply  shows  that 
he  received  it  as  guardian.  Had  the  money  been  invested 
in  other  lands  for  the  infants,  it  may  be  that  it  could  be  fol- 
lowed there  by  the  complainant ;  and  even  if  it  were  shown 
that  the  money  had  been  applied  to  their  support  and  edu- 
cation, there  would  be  some  reason  for  saving  that  this 
should  affect  their  consciences,  and  require  them  to 
refund  it  after  they  became  of  age;  but  that  '^ques-  ^486] 
tion  is  not  here,  for  it  is  not  shown  what  tlie  guardian 
did  with  the  money.  The  complainant  knew,  or  should 
have  known,  when  he  bought  the  land,  that  he  got  no  title 
till  the  sale  was  reported  to  the  court  and  approved,  and 
that  it  was  his  place  to  see  that  the  guardian  performed  his 
duty  in  this  regard,  as  in  any  other  which  was  essential  to 
the  validity  of  his  title.  Suppose  the  guardian  had  omitted 
to  make  the  deed,  could  he  now  be  allowed  to  say  that  he 
supposed  the  guardian  had  performed  his  duty  and  done  it, 
and  ask  this  court  to  dispense  with  that  essential  act?  The 
complainant  was  in  a  position  to  compel  the  guardian  to 
make  a  report  to  the  court,  and  thus  enable  that  tribunal  to 
inspect  his  proceedings  and  see  that  the  interests  of  the  in- 
fants had  not  been   sacrificed   while   tliev  were  perfectlv 
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powerless  in  his  hands,  and  incapable  of  thinking  or  know- 
ing or  doing  anything  affecting  their  interests.  All  the 
rights  of  parties  thus  situated  are  reserved,  and  they  are  to 
be  considered  as  opposing  and  protesting  against  everything 
which  is  done  affecting  their  interests.  This  is  a  special 
proceeding  provided  by  the  statute,  by  which  the  title  to 
land  of  third  persons  is  divested  without  their  consent,  and 
not  only  agamst  their  will,  but  that,  too,  when  they  are  in- 
capable of  malving  an  effort  to  protect  themselves;  and 
such  being  the  case,  it  was  the  duty  of  the  legislature  to 
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throw  every  check  and  safeguard  around  the  proceeding  to 
protect  the  rights  of  the  infants  from  becoming  a  prey  to 
avarice  and  dishonesty.  This  was  done  by  requiring  the 
court  to  supervise  the  whole  proceeding,  and,  if  all  was  found 
right  and  fair,  to  approve  them,  until  which  time  all  the  acts 
which  had  been  done  were  merely  preliminary,  having  in 
themselves  no  binding  effect.  It  was  the  manifest  polic|y 
of  the  law  to  make  the  court  the  special  guardian  of  the 
infant,  to  see  that  he  was  not  defrauded  by  his  general 
guardian  or  others.  This  policy  of  the  law  must  be  upheld. 
The  statute  alone  created  the  power  to  sell  the  land,  and  re- 
quired that  it  should  be  exercised  in  a  particular  way  to 
make  it  valid,  and  in  no  other  way  can  it  acquire  validity. 
This  sale  and  proceeding  was  either  conformable  to  the  law, 
or  it  was  not.  If  the  former,  it  conveyed  a  good  title.  If 
the  latter,  it  was  illegal,  and  nothing.  The  statute  says  the 
title  might  be  transferred  in  a  particular  way,  and  if  done 
in  any  other  way  the  statute  gives  it  no  sanction,  and  it  is 
as  void  as  if  there  were  no  statute  on  the  subject.  This  is 
not  a  power  created  by  a  power  of  attorney  or  by  will, 
where  the  court  may  aid  a  defective  execution  of  the  power, 
where  it  is  necessary  to  carry  into  effect  the  intention  of 
the  donor  of  the  power,  whose  interests  were  to  be  affected 

by  its  execution. 
[*48YJ       *We  are  not  without  authority  directly  on  this 

point.  The  case  of  Bi^igJit  v.  Boyd,  1  Story,  K.  478, 
is  almost  precisely  like  this  in  all  its  essential  particulars. 
There  an  administrator  had,  in  pursuance  of  a  statute,  been 
authorized  by  the  probate  court  to  sell  land  left  by  the  de- 
ceased for  the  payment  of  debts.  The  statute  required  that 
previous  to  the  sale  the  administrator  should  file  a  bond 
with  the  probate  court,  approved  by  that  court.  Previous 
to  the  sale  a  bond  was  executed  by  sureties,  and  who  were 
approved  by  the  court,  but  the  bond  was  not  actually  ap- 
proved by  the  court  and  filed.  The  administrator  adver- 
tised and  sold  the  premises  in  pursuance  of  the  order  of  the 
court  for  their  full  value,  and  executed  a  deed,  etc.,  and  the 
purchasers  had  made  valuable  improvements  thereon.  The 
heir  recovered  the  premises  in  ejectment,  for  the  reason  that 
no  bond  had  been  filed  by  the  administrator  and  approved 
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by  the  court ;  and  the  bill  was  filed,  praying  that  the  heirs 
might  be  decreed  to  pay  the  value  of  the  improvements  or 
release  to  the  purchaser.  Story,  J.,  after  adverting  to  the 
decision  at  law,  said :  "•  It  is  now  argued  that  however  cor- 
rect this  doctrine  may  be  at  law,  yet  in  a  court  of  equity 
the  omission  to  give  the  bond  within  the  stipulated  time 
ought  not  to  be  held  a  fatal  defect,  but  it  should  be  treated 
as  an  inadvertence  or  accident,  properly  remediable  in  a 
court  of  equity.  We  do  not  think  so.  The  mistake  was  a 
voluntary  omission  or  neglect  of  duty,  and  in  no  just  sense 
an  accident.  But  if  it  were  otherwise  it  would  be  difficult, 
in  the  present  case,  to  sustain  the  argument.  This  is  not 
the  case  of  the  defective  execution  of  a  power  created  by 
the  testator  himself,  but  of  a  power  created  and  regulated 
by  statute.  ISTow  it  is  a  well  settled  doctrine  that  although 
courts  of  equity  may  relieve  against  the  defective  execution 
of  a  power  created  by  a  party,  yet  they  can  not  relieve 
against  the  defective  execution  of  a  power  created  by  law, 
or  dispense  with  any  of  the  formalities  required  thereby  for 
its  due  execution,  for  otherwise  the  whole  policy  of  the  leg- 
islative enactments  might  be  overturned.  There  may,  per- 
haps, be  exceptions  to  this  rule ;  but  if  there  be,  the  present 
case  does  not  present  any  circumstances  which  ought  to  take 
it  out  of  the  general  rule.  Therefore  it  seems  to  us  that 
the  non-compliance  with  the  statute  prerequisites  in  the 
present  case  is  equally  fatal  in  equity  as  it  is  in  law."  It 
would  be  difficult  to  find  upon  any  question  a  case  more 
directly  in  point,  and  if  it  be  the  law,  of  which  we  have  no 
doubt,  it  settles  the  case  conclusively. 

The  decree  of  the  circuit  court  must  be  reversed  and  the 
bill  dismissed. 

Decree  reversed. 

ScATES,  J.,  dissents. 
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[*488]    *LoKEN  G.  BuTLEE  v.  Henry  R.  Meheling. 
Appeal  from  Jo  Daviess. 

Replevin  —  Judgment  of  retorno  for  costs  —  Damages  —  Assessment 
of. — In  replevin,  where  there  is  judgment  of  retorno  for  costs,  and  an 
inquiry  of  damages  for  the  detention,  a  jury  may  be  called  to  assess 
the  damages,  or  the  court  may  assess. 

Same  —  Pleasure  of  damages. —  In  such  case  the  value  of  the  use  of  the 
property  during  detention  is  the  true  measure  or  damages,  and  not 
the  value  of  the  property  alone.  Speculative  or  expected  profits  from 
the  use  of  the  property  or  smart  money  should  not  be  given. 

SAilE  —  Evidence. —  Testimony  compounded  of  fact  and  opinion,  in  val- 
uing the  use  of  property  by  those  acquainted  with  the  kind  and  its 
uses,  is  proper  for  consideration  in  estimating  damages  in  replevin. 

This  cause  was  tried  at  ISTovember  term,  1853,  of  the  Jo 
Daviess  circuit  court,  Sheldon,  judge,  presiding. 

E.  W.  Tract,  for  plaintiff  in  error.  M.  Y.  Johnson,  for 
defendant  in  error. 

ScATES,  J,  Defendant  replevied  certain  horses  and  other 
property  of  plaintiff,  which  had  been  trained  and  used  for 
circus  purposes.  Plaintiff  re-replevied  the  same  on  the  17th 
of  August,  and,  at  I^ovember  term  of  Jo  Daviess  circuit 
court  following,  dismissed  his  action  of  replevin.  Judg- 
ment of  retorno  for  costs,  and  an  inquiry  of  damages  for 
the  detention.  At  the  instance  of  the  defendant  a  jury 
were  called  to  assess  these  damages',  to  which  the  plaintiff 
objected ;  and  this  raises  the  first  question  which  we  notice. 

Ther.e  was  no  error  in  this.  The  constitution  secures  the 
right  of  trial  by  juries,  but  this  court  says,  in  Campbell  v. 
Head,  13  111.  R.  127,  that  it  has  no  application  to  a  case  hke 
this ;  and  the  legislature  may  empower  the  court  to  assess. 
(Jn  the  other  hand,  we  do  not  so  read  or  understand  the 
act  (R.  S.  45,  p.  434,  §  6)  as  obliging,  but  authorizing,  the 
court  to  assess.  They  may  well  call  a  jury  to  do  so,  as  was 
done  in  this  case. 

The  next  question  we  notice  is  as  to  the  law  as  sought 
to  be  laid  down  by  the  plaintiff  in  the  several  instructions 
refused. 

Cited:  lOlIll.  105. 
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The  court  instructed  that  the  value  of  the  use  of  the 
property  during  detention  is  the  true  measure  of  damages, 
and  not  the  vahie  of  the  property  alone.  That 
speculative  or  expected  ^profits  from  its  use  is  not  [*489j 
the  proper  criterion  or  measure  of  damages,  but  a 
reasonable  compensation  for  its  use  or  rent ;  and  no  partic. 
ular  injury  is  admissible;  no  smart  money,  or  vindictive 
damages,  can  be  given. 

These  propositions  lay  down  a  correct  rule  in  relation  U) 
the  measure  of  damages  under  our  statute  inquky.  Green 
V.  Mami,  11  111.  R.  616. 

The  next  question  is  presented  by  objections  to  the  testi- 
mony as  it  was  introduced,  and  again  repeated  in  the  char- 
acter of  the  instructions  asked  and  refused  by  the  court. 
Certain  witnesses  who  had  some,  but  slight,  and  some  no 
knowledge  of  this  property,  were  called  to  fix  the  amount 
of  damages ;  and  who  testified  to  the  value  of  such  prop- 
erty for  circus  exhibitions  at  different  seasons  of  the  year. 
These  witnesses  had  more  or  less  experience  with  circuses, 
and  the  profits  of  their  exhibitions,  and  based  their  opinions 
on  such  knowledge  of  this  kind  of  property  and  this  use  of 
it,  in  other  states  and  countries,  with  a  limited  experience 
of  it  in  this  state.  All  this  kind  of  testimony  was  objected 
to  as  incompetent,  but  admitted  by  the  court. 

On  this  point  the  court  instructed  the  jury  that  opinions 
based  entirely  upon  supposed  profits  of  a  circus  are  not 
proper  evidence  of  the  value  of  its  use,  and  should  be  dis- 
regarded ;  and  that  speculative  profits  do  not  give  the  true 
criterion  of  damages ;  but  in  fixing  the  value  of  its  use  the 
witness  is  not  confined  to  the  value  for  use  alone  in  Jo 
Daviess  county,  but  anywhere  possessor  may  choose ;  but  if 
witness's  estimate  of  its  value  is  based  alone  upon  the  be- 
lief that  people  attend  circuses  better  at  a  particular  season, 
it  is  inadmissible. 

The  instructions  refused  were  numerous,  but  need  not  be 
set  out  at  large,  as  we  think  the  substance  will  fully  present 
the  principles  they  asked  to  be  laid  down  as  law  on  thin 
inquiry.     They  are : 

That  valuations  based  solely  upon  a  belief  that  witness 
could  make  the  amount  in  a  good  season. 
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That  the  value  of  its  use  in  ISTew  York,  Pennsylvania, 
Ohio,  Louisiana,  or  the  West  Indies,  or  another  state,  is  not 
the  criterion  of  damages,  but  in  Jo  Daviess  county,  Illinois. 

That  the  opinion  of  a  witness,  unacquainted  with  the 
value  of  its  use  in  Illinois,  but  only  in  other  states  and 
cities,  and  of  its  value  for  any  other  than  circus  purposes, 
ought  to  be  disregarded. 

That  hke  opinion  of  value  by  a  non-resident  witness,  unac- 
quainted, or  of  short  experience,  in  the  use  of  such  property 
in  Illinois,  and  unacquainted  with  the  leasing,  renting, 
[^490]  hiring  or  ^chartering  of  such  property  for  such  uses, 
is  not  proper  evidence,  and  ought  to  be  disregarded. 

That  opinions,  based  upon  what  was  made  by  defendant 
exhibiting  at  Chicago,  with  this  property ;  or  from  helping 
to  train  and  take  care  of  it  in  Chicago,  are  not  admissible 
and  should  be  disregarded. 

Other  instructions  required  the  defendant  to  prove  a  de- 
tention on  this  writ  of  inquiry ;  that  the  property  had  not 
been  returned ;  and  declaring  that  the  judgment  of  retorno 
had  not  taken  effect ;  and  that  defendant  must  prove  a  re- 
turn of  all  or  a  part  of  the  property. 

None  of  these  propositions  lay  down  the  law  correctly 
upon  the  question  before  the  court. 

This  inquiry  is  given  by  statute,  immediately  upon  dis- 
missal of  the  replevin  suit,  and  embraces  the  damages  suf- 
fered to  the  amount  of  the  value  of  the  use  of  the  property 
for  the  time  it  had  been  detained.  The  default  and  the 
dismissal  conclude  all  inquiry,  whether  it  has  or  has  not 
been  detained;  of  ownership,  and  a  right  to  have  it  re- 
turned. Neither  is  the  actual  return  any  further  in  question 
than  that  plaintiff  might  show  it  in  mitigation,  by  shorten- 
ing the  period  of  its  actual  detention. 

The  error  in  the  propositions  in  relation  to  the  opinions 
of  witnesses  is  in  this,  that  they  are  incompetent  on  account 
of  the  means  of  information  upon  which  they  are  based. 
This  is  predicated  upon  the  idea  that  they  are  offered  as 
experts,  and  the  means  stated  by  them  will  not  justify  the 
court  in  so  classing  them,  as  was  answered  bv  the  court  in 
Lincohi  and  loife  v.  Inhahitants  of  Bar^re,  5  Cush.  R.  590, 
in  relation  to  one  called  to  prove  the  manner  of  constx^uct- 
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ing  a  bigliway,  who  had  only  had  experience  as  a  surveyor, 
and  not  as  a  builder  of  them. 

So  in  Hager  v.  Edmonds,  the  court  exclude  the  witness 
when  offered  as  an  expert  to  prove  a  common  estimate, 
equally  within  any  man's  competency,  who  is  acquainted 
with  the  necessary  facts.  4  Barb.  S.  C.  E.  257.  So  ruled 
in  Robertson  v.  Starh,  15  K.  H.  E.  112. 

It  is  true,  probably,  that  mere  opinions,  as  opinions,  when 
offered  in  evidence,  should  be  confined  to  experts  in  the 
questions  of  skill  or  science  as  such,  which  are  open  to  that 
kind  of  proof,  and  for  want  of  better.  But  there  are  many 
cases  in  which  exceptions  admit  opinions  as  competent,  and 
leave  the  weight  due  them  to  the  jury,  according  to  the 
means  of  information  and  intelligence  of  the  witness.  So 
it  is  said  in  McKee  v.  Nelson,  4  Cow.  K.  356,  and  approved 
in  Steamhoat  Clijyper  v.  Linus  Logan,  18  Ohio,  E.  396,  as  a 
case  where  testimony  from  necessity  embraces  a  compound 
of  fact  and  opinion. 

*And  such  is  the  case  usually  in  relation  to  the  [*4:91] 
value  of  property  and  its  use,  that  is,  of  common 
kinds  at  least.  This  valuation  was  of  the  use  of  the  prop- 
erty. In  valuing  the  property  itself  but  little  weight  would 
be  given  to  one  who  knew  nothing  of  the  property.  But 
in  valuing  its  use,  those  acquainted  with  the  kind  and  use  of 
such  property  may  be  allowed  to  testify  as  to  the  value  of 
the  use  of  such  property,  and  such  opinions  may  be  weighed, 
together  with  similar  opinions  of  those  who  know  the  prop- 
erty itself.  Greater  weight  would  be  due  and  given  to  those 
whose  superior  intelligence  and  means  of  knowledge  must 
ever  outweigh  the  less  in  human  transactions.  Still,  how- 
ever, little  weight  might  be  given  to  an  opinion  upon  very 
limited  means  of  information,  yet  it  could  hardly  be  excluded 
for  incompetency.  The  same  ground  of  objection  would  ex- 
clude, probably,  nearly  all  the  testimony  in  this  case,  as 
few  have  an  actual  knowledge  of  the  property,  nor  of  its 
use  alone,  before  or  since  the  replevin.  Its  value  is  matter 
of  opinion,  of  estimate,  and  it  must  be  admitted  as  matter 
of  necessity,  else  the  value  can  not  be  proven,  the  law  hav- 
ing no  other  standard  to  fix  the  value,  as  a  fact,  than  opin- 
ions of  witnesses. 
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This  is  not  one  of  those  cases  where  experts  can  give 
opinion  as  testimon}^,  but  it  is  rather  one  of  the  exceptions  to 
the  general  rule,  that  facts  alone,  and  not  opinions,  shall  be 
admissible.  ]^or  is  it  a  sufficient  ground  to  exclude  it  alto- 
gether, that  the  means  of  information  are  not  equal  in  all. 
One  founds  his  opinion  of  its  value  upon  a  b.elief  that  he 
can  make  so  much  by  its  use ;  another  upon  the  ground  that 
so  much  has  been  made  by  the  use  of  the  same  kind  of 
property ;  and  another  by  having  a  knowledge  of  what  has 
been  made  by  the  use  of  this  identical  property.  Each  may 
state  the  value,  which  is  but  matter  of  opinion,  but  no  one 
could  hesitate  whose  opinion  deserved  the  most  weight. 
Those  witnesses  who  testified  to  a  knowledge  of  the  prop- 
erty, its  use,  and  the  profits  of  that  use,  before  and  after 
the  replevin,  show  means  of  information  that  should  have 
outweighed  mere  sj)eculative  opinions.  And  this  leads  to 
tlie  last  point.  It  is  alleged  that  the  damages  are  excessive. 
So  it  appears  to  the  whole  court.  There  are  few  cases  in 
which  we  feel  called  upon  to  interfere  on  this  ground.  The 
general  rule  and  its  illustrations  are  so  indefinite  and  diffi- 
cult of  application,  that  little  aid  can  be  drawn  from  prece- 
dents ;  and  so  the  court  say  in  Clark  v.  Morris,  14  111.  R. 

In  Cahle  et  al.  v.  Dahin  et  al.  20  Wend.  R,  172;  and  Mar- 
■quissee  v.  Oi'inston,  15  Wend.  E.  368,  heavy  damages  were 
given,  the  first  in  replevin,  the  last  on  a  distress  for  rent, 

,  and  the  courts  refused  to  relieve. 
[*492]       *There  were,  in  those  cases,  circumstances  of  ag- 
gravation, and  those  circumstances  were  viewed  as 
authorizing  the  finding  of  heavy  damages,  in  the  nature  of 
smart  money. 

What  might  be  allowable  in  an  action  on  the  replevin 
bond,  we  are  not  called  upon  to  settle.  But  under  this  stat- 
ute, we  think  the  intention  was  to  pay  a  fair  value  for  the 
use  of  the  property  during  detention.  Here  the  use  of 
property  for  about  four  months,  worth  fifteen  to  eighteen 
hundred  dollars,  is  assessed  at  $2,200.  We  think  the  esti- 
mate altogether  excessive,  as  the  value  of  its  use. 
Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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The  People,  etc.,  ex  relatione  Theeok  D.  Brewstek  and 
Henet  Jones  v.  Patrick  M.  Kilduff. 

Application  for  a  Mandamus. 

Election  law  —  Duties  of  judges — Qualifications  of  electors — How 
determined. —  The  election  law  makes  it  the  duty  of  the  judges  or 
board  of  election  to  make  out  a  certificate,  etc.,  and  returns,  etc.,  to 
proper  officers,  who  constitute  a  board  of  election  canvassers;  but 
where  no  contest  is  entered,  this  latter  can  only  declare  the  result 
shown  by  the  certificates.  They  do  not  pass  upon  the  qualification  of 
voters,  nor  decide  as  to  what  ballots  shall  be  counted. 

These  questions  can  be  decided  by  the  proper  board  upon  a  contest. 

Powers  of  mayor  akd  aldermen  of  Peru  as  to  elections.—  The 
mayor  and  aldermen  of  Peru  were  a  boaa'd  to  canvass  the  certificates 
of  the  judges  of  election  for  like  offices,  but  they  improi^erly  assumed 
to  canvass  the  ballots,  rejecting  some  of  the  baUots  on  account  of  the 
color  of  the  paper,  without  any  contest  of  the  election,  and  declared 
themselves  elected. 

Ballots. —  Ballots  upon  paper  tinged  with  blue,  which  has  ruled  lines, 
not  placed  there  as  marks  to  distinguish  the  ballots,  are  upon  white 
paper  within  the  meaning  of  the  statute. 

Legality  of  election. —  The  legality  of  an  election  does  not  depend 
upon  the  fact  of  the  declaration  of  the  board  of  election ;  if  withheld, 
or  not  made  through  illegal  causes,  the  office  will  vest ;  the  authority, 
rights  and  powers  of  officers  are  derived  from  the  election  and  not 
from  the  retiu-ns. 

Mandamus  —  Proper  remedy,  when. — Mandamus  is  a  proper  remedy 
against  an  ex-mayor  to  obtain  possession  of  a  seal,  books,  papers,  muni- 
ments, etc.,  the  property  of  the  corporation ;  and  a  pretended  intrusion 
into  or  retention  of  the  office  of  mayor  will  not  justify  the  withhold- 
ing of  such  property,  so  as  to  drive  the  informant  to  resort  to  a  quo 
warranto. 

Same  —  Return  to  —  Presumptions. —  Every  intendment  is  made  against 
a  return  to  a  writ  of  mandamus  which  does  not  answer  the  important 
facts ;  and  where  it  is  shown  that  a  party  had  a  seal  on  the  15th  of 
June,  it  is  not  sufficient  to  avoid  the  writ  by  returning  that  he  had  no 
control  over  or  possession  of  it  in  July,  unless  he  shows  how  he  has 
parted  with  the  control. 

*The  petition  showed  that  the  city  of  Peru  was  or-  [*493] 
ganized  according  to  charter,  and  first  officers  elected 
in  April,  1851 ;  was  divided  into  two  wards  and  so  contin- 

Cited  :  Mandamus,  right  to  an  office,  25  111.  329  [291] :  proper  remedy, 

when,  29  111.  420 ;  board  bound  by  certificates,  29  111.  423 ;  requisites  of 

return,  51  lU.  195 ;  when  mandamus  lies,  75  111.  186 ;  is  discretionary,  ;  ; 
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ues;  that  at  the  annual  election,  April,  1S54,  Brewster  was 
elected  mayor  instead  of  Patrick  M.  Kilduff,  whose  term 
expired.  Birkenbend  was  elected  alderman  of  first  ward  in 
the  place  of  McCormick,  whose  term  expired;  and  Dana 
alderman  of  second  ward,  in  place  of  C.  A.  Holmes. 

Churchill  Coffing,  firct  ward,  and  John  L.  Coates,  second 
ward,  were  the  aldermen  holding  over  till  1855.  At  the 
time  of  election  Coffing  was  absent  from  the  state,  and  until 
on  or  about  27th  of  May,  1854. 

That  on  the  11th  of  April,  Brewster,  Birkenbend  and 
Dana  took  and  subscribed  the  oath,  same  as  required  by 
statute ;  on  the  same  day  filed  certificate  with  the  then  clerk 
of  the  city  council,  "  of  which  the  said  Kilduff  then  or  im- 
mediately thereafter  was  informed." 

Within  a  day  or  two  after  they  so  qualified,  Brewster 
called  a  meeting  of  council,  of  which  Coates,  Birkenbend 
and  Dana  were  notified  (all  of  the  council  except  Coffing, 
who  was  absent),  all  of  whom  assembled  at  the  council 
room,  or  place  of  usual  meeting ;  did  not  organize  then,  on 
proposal  of  Coates  to  adjourn  to  22d  of  April,  in  the  hope 
that  Coffing  might  return  to  meet  with  them,  proposing  to 
telegraph  him. 

Afterwards  (Coffing  not  having  returned)  Brewster,  as 
mayor,  called  a  special  meeting  at  council  room  on  said  22d 
of  April ;  at  which  time  council  met  and  organized,  namely, 
Brewster,  Coates,  Birkenbend  and  Dana;  but  Coates  took 
no  part  in  the  proceedings  except  to  be  present. 

Proceedings  of  that  meeting  given  —  1st,  declaring  result 
of  election ;  2d,  electing  town  clerk  and  other  minor  officers ; 
adjourned  to  meet  at  office  of  Mr.  France.  Dana,  at  that 
meeting,  acted  as  clerk  pro  tein. 

Coates  attended  no  subsequent  council  meetings  and  re- 
fused to ;  council  meetings  were  held  April  29th,  May  6th, 
May  13th,  May  20th  and  May  27th  (weekly),  attended  by 
Brewster,  Birkenbend  and  Dana,  being  a  quorum ;  sundry 
meetings  were  held  in  June ;  that  from  1st  of  April  to  1st 
of  June,  1854,  no  other  assembly  in  the  city  professed,  pre- 
tended, or  were  reputed  to  be  the  city  council. 

At  the  council  meeting  on  the  6th  of  May  an  ordinance 
was  adopted  that  the  seal,  records,  etc.,  should  be  kept  in 
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the  charge  of  the  clerk,  subject  to  the  direction  of  the  city 
council,  making  it  the  duty  of  the  clerk  to  demand  posses- 
sion, providing  penalties,  and  providing  that  the 
clerk,  under  the  direction  of  the  *mayor,  should  in-  [*494] 
stitute  such  legal  proceedings  as  might  be  necessary 
or  proper,  which  ordinance  was  published  on  the  9th  of 
Ma}'';  that  afterwards  and  before  the  15th  of  May,  Jones 
demanded  the  seal,  records,  etc.,  of  defendant,  which  defend- 
ant refused,  but  admitted  that  he  had  possession  or  control 
of  them ;  that  on  the  15th  of  May  the  city  commenced  re- 
plevin against  the  defendant  for  seal,  records,  etc.,  in  the 
county  court,  returnable  first  Monday  of  June.  On  said 
15th  of  May  the  sheriff  made  service,  demanded  property  of 
Kilduff,  which  was  refused ;  got  some  books,  but  not  the 
seal,  Kilduff  at  the  time  stating  to  the  sheriff  that  he  had 
the  seal,  etc.,  but  would  not  give  them  up ;  that  the  election 
returns  were  not  opened  and  counted ;  that  so  far  as  known 
or  believed,  defendant  still  has  possession  of  the  seal  and  re- 
fuses to  deliver  it  up  to  Jones,  or  any  one  authorized  by  the 
city  council  to  receive  it  (meaning  the  council  in  which  Brew- 
ster presides). 

Brewster  claims  to  be  mayor,  based  on  the  following 
facts:  First,  sets  forth  divers  provisions  of  the  charter. 
Second,  that  the  council  never  made  any  ordinance  to  regu- 
late the  election  of  city  oificers,  except  to  determine  a  tie 
vote  for  mayor  by  lot.  Third,  that  at  all  elections  hereto- 
fore held  they  have  been  at  the  same  places  in  each  ward, 
the  council  first  giving  notice,  and  by  resolution  or  order 
appointing  the  voters  in  each  ward  as  judges  of  the  partic- 
ular election  who  have  acted,  or  if  any  failed  to  attend, 
those  present  filled  vacancies ;  the  judges  appointing  clerk 
or  clerks,  the  votes  given  by  ballot,  the  voters  adopting 
and  concurring  in  this  mode  of  holding  elections ;  that  poll- 
books  have  been  made  out,  the  votes  given,  certified  by  the 
judges  or  a  majority  of  them  and  delivered  to  the  mayor 
(except  the  first  election  when  returns  were  delivered  to  the 
mayor  elect).  And,  excepting  the  annual  election  of  1854, 
the  mayor  has  opened  the  returns  and  filed  them  with  the 
clerk;  that  prior  to  the  election  of  April,  1854,  the  council 
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gave  notice  of  time  and  places  of  election,  and  hy  resolution 
appointed  tliree  judges  for  each  ward ;  that  on  the  dciy  of 
election  one  of  the  judges  for  first  ward  failed  to  attend, 
the  other  two  filled  his  place,  the  three  acted  without  objec- 
tion from  the  voters  and  appointed  two  clerks ;  in  second 
ward  all  the  judges  appointed  acted  and  appointed  two 
clerks;  that  at  said  election  of  1854  Brewster  was  candidate 
for  mayor,  and  defendant  for  re-election.  Birkenbend  was 
candidate  for  alderman  for  first  ward  and  John  L.  McCor- 
mick  for  re-election.  Brewster  received  in  the  city  one  hun- 
dred and  sixty-two  votes  for  mayor  and  Kilduff  one  hundred 
and  sixteen  votes,  majority  forty-six  votes.  In  first  ward 
Birkenbend  had  seventy-seven  votes  for  alderman  and 
McCormick  sixty-seven  votes.  In  both  cases  a  ma- 
[*496]  jority  of  all  the  votes  cast.  *In  the  first T^'ard  two  of 
the  judges  counted,  made  out  and  certified  the  re- 
turns, as  above,  and  all  the  judges  in  the  second  ward, 
which  returns  were,  within  a  day  or  two,  delivered  to  de- 
fendant as  mayor ;  that  all  the  ballots  by  which  said  votes 
were  cast  were  received  by  the  judges  and  deposited  in  the 
ballot-box  in  the  usual  manner  of  voting  by  ballot ;  that 
most  of  the  ballots  for  Brewster  and  Birkenhead  were  on 
common  ruled  foolscap  of  a  bluish  tinge ;  that  Guy  Ilerlett, 
one  of  the  judges  in  first  ward,  though  present,  refused  to 
unite  in  counting  and  certifying  the  vote,  because  the  other 
two  included  and  counted  the  vote  on  such  foolscap  paper. 

That  Brewster  did  not  select  or  direct  the  kind  of  paper 
on  which  said  ballots  were  printed,  and,  so  far  as  he  knows 
or  believes,  that  kind  and  complexion  of  paper  was  not 
adopted  with  any  intent  to  distinguish  one  ballot  from 
another. 

That  if  the  votes  on  such  paper  had  not  been  cast  nor 
counted  defendant  and  McCormick  would  have  been  elected. 

That  after  the  election  and  delivery  of  returns  to  defend- 
ant, defendant  claimed  that  the  votes  on  such  paper  were 
illegal;  that  two  of  the  old  aldermen  were  out  of  office;  that 
those  elected  could  not  take  office  until  the  council  counted 
and  took  action  on  the  returns ;  that  defendants  Coffing  and 
Coates  were  the  only  members  of  the  council  who  could  act; 
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that  in  Coffing's  absence  no  action  could  be  had,  and  refused 
to  open  the  election  returns  or  to  permit  those  elected  to 
do  so. 

That  Dana's  election  was  not  subject  to  such  pretended 
objection,  and  was  not  questioned. 

That  the  result  of  the  election  was  well  known  to  Brews- 
ter and  the  voters  generally  immediately  after. 

That  after  defendant  refused  to  open  the  returns  or  per- 
mit it,  BreA\^ster,  Birkeubend  and  Dana  qualified  as  before 
stated,  and  proceeded  to  discharge  their  official  duties. 

States  the  previous  practice  in  installing  new  members  to 
be  as  follows : 

At  the  first  election  in  1851  the  returns  were  handed  to 
the  mayor  elect  by  a  judge  of  each  ward;  council  met; 
returns  entered  on  record;  no  other  action  taken  on  the 
subject  of  election  except  that  the  members  of  the  council 
were  sworn  in. 

At  second  election  in  1852,  the  first  council  meeting  in- 
cluded the  new  members  as  well  as  those  holding  over. 
The  mayor  (re-elected)  and  two  new  aldermen  took  the 
oath.  The  member  elect  for  the  second  ward  was  an  entire 
new  member. 

The  next  proceedings  for  those  two  years  were  to  elect 
clerk,  treasurer,  etc. 

At  the  third  electicn  in  1853,  there  were  doubtful 
questions.  *The  question  whether  there  was  a  tie  [*496] 
vote  for  mayor  between  Kilduff  and  H.  S.  Beebe 
(who  were  the  candidates) ;  also  as  to  an  alderman  for  first 
ward ;  Morris  had  moved  back  into  second  ward ;  no  dec- 
laration of  a  vacancy  had  been  made  by  the  council  or 
other  authority ;  no  election  to  fiU.  the  vacancy  was  ordered ; 
but  most  of  the  voters  in  the  first  ward  voted  for  two  alder- 
men without  designating  which  was  for  full  term  or  which 
for  vacancy.  The  judges  of  election  counted  the  votes; 
Coffing  had  the  highest  vote  and  McCormick  the  second 
highest.  There  were  doubts  at  the  time  as  to  who  consti- 
tuted the  board  that  were  to  pass  upon  said  doubtful  ques- 
tions. At  that  election  Coates  was  chosen  alderman  in  the 
second  ward. 

After  that  election,  before  any  council  meeting,  Coates 
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and  CoflSng  took  oaths  of  oiBce.  The  first  pretended  coun- 
cil meeting  was  April  11th,  at  which  were  the  old  mayor 
and  the  two  councilmen  whose  terms  then  expired.  They  de- 
clared that  Morris,  by  removing  from  first  ward,  made  a 
vacancy,  to  be  filled  by  election;  that  there  was  a  tie  be- 
tween Beebe  and  Kilduflf  for  mayor;  that  Cofiing  was 
elected  for  first  ward  and  Coates  for  second  ward ;  that  no 
votes  were  cast  for  Morris'  vacancy,  and  that  the  vacancy 
still  existed.  No  other  business  at  that  meeting.  On  the 
same  day  Coifing  and  Coates  filed  their  oaths  of  ofiice. 

On  the  next  day  a  council  meeting  was  held  of  the  old 
mayor,  Cofiing  and  Coates.  On  motion  of  Coifing  they 
proceeded  "to  canvass  the  votes  and  returns  of  the  judges 
of  election  of  'the  first  and  second  wards,  and  by  compari- 
son to  declare  who  is  elected  mayor  of  the  city  of  Peru." 
They  then  declared  the  vote  for  mayor  a  tie,  and  passed  an 
ordinance  to  determine  by  lot  who  should  be  mayor  in  case 
of  a  tie  vote. 

On  the  20th  of  April  council  met ;  tie  decided  in  favor  of 
Beebe,  who  was  sworn  and  took  his  seat. 

Afterwards,"  on  the  6th  of  June  (Beebe  having  resigned), 
Kildufif  was  elected  mayor  to  fill  vacancy.  'Next  day  the 
four  aldermen  met,  received  returns,  declared  Kilduff  elected ; 
after  which  Kilduff  took  oath  of  office. 

The  foregoing  shows  the  practice  of  the  city  council  on 
elections  prior  to  April,  1854. 

After  Coffing's  return  to  the  state,  on  or  about  the  27th 
of  April,  some  six  weeks  after  regular  organization  of  the 
city  council,  with  Brewster  as  mayor,  and  after  six  council 
meetings  had  been  held  by  them,  Kilduff,  pretending  to  be 
mayor,  and  that  Coffing  and  Coates  were  the  only  aldermen 
who  could  act,  notified  them  to  meet  with  him  as  city  coun- 
cil on  the  1st  of  June.  The  three  met  on  that  day 
[*497]  at  Kilduff's  office  (the  late  -council  room),  and  pro- 
fessing to  be  city  council,  and  as  such  to  be  the  only 
proper  authority,  under  the  charter,  to  inspect,  canvass  and 
decide  upon  the  legality  of  the  election;  professed  to  inspect 
the  ballots,  and  to  purge  the  same  of  all  that  were  on  paper 
other  than  white;  professed  to  throw  out  most  of  the  votes 
cast  for  Brewster  and  Birkenbend,  and  to  declare  Kilduff' 
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and  McComiick  elected ;  and  also  pretended  to  pass  an  ordi- 
nance declaring  Kilduff  and  McCormick  to  have  been  elected. 

Charges  belief  that  Kilduff  now  claims  to  be  mayor  by 
virtue  of  these  proceedings  of  himself,  Cofiing  and  Coates. 
The  foregoing  contains  all  the  grounds  of  Kilduff's  claim  to 
be  mayor  known  to  petitioner. 

The  petitioners  represent  that  they  and  the  city  council 
are  prevented  from  possessing  and  using  the  seal  of  the  city, 
for  attesting  the  acts  of  the  city  council,  or  for  any  purpose 
authorized  by  the  charter. 

Prayer  for  mandamus  to  defendant,  etc.,  to  compel  de- 
fendant to  deliver  into  charge  and  care  of  petitioner  Jones, 
as  clerk,  the  seal  of  the  city,  to  be  kept  by  him,  subject  to 
the  direction  of  the  city  council,  to  do  what  the  law  requires, 
and  for  general  relief. 

By  agreement,  alternative  mandamus  waived.  Return 
made  to  petition  as  to  alternative  mandamus.  Defendant 
reserving  any  exceptions  to  petition. 

Defendant  answers  and  returns : 

That  he  has  not  delivered  the  seal,  as  required,  and  insists 
that  he  ought  not,  by  mandamus,  be  compelled  to  do  so, 
because, 

1st.  He  has  not  individually,  or  as  mayor,  had  possession 
or  control  of  the  seal,  nor  claimed  the  right  of  possession  or 
control,  or  had  it,  since  the  1st  of  July,  1854. 

Denies  that  Jones  is  clerk  de  jure  or  de  facto,  or  that 
Brewster  is  mayor  de  jure  or  de  facto,  or  that  Birkenbend  is 
an  alderman  of  first  ward,  or  member  of  city  council  de 
Jure  or  de  facto,  and  never  has  been. 

That  Brewster  was  not  elected  at  the  last  annual  election ; 
did  not  receive  a  majority  of  the  votes  legally  cast  for 
mayor;  never  was  declared  elected  by  the  council,  nor  had 
possession  of  the  office. 

Same  statement  as  to  Birkenbend.  , 

That  the  association  of  persons  over  which  Brewster  pre- 
sided was  not,  in  fact  or  law,  the  city  council ;  nor  was  their 
authority  as  such  ever  acquiesced  in  so  generally  as  to  per- 
mit them  to  become  so  de  facto. 

That  Coates  never  met  witli  them  as  a  member  or 
as  alderman.     "-He  was  present  once  before  the  22d  [^'498] 
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of  April,  but  tpok  no  part  except  to  protest  that  they 
had  no  power  to  organize,  and  that  he  would  not  act  as  one 
of  such  council. 

True,  that,  on  the  22d  of  April,  Coates  was  present  when 
the  others  met  and  declared  themselves  to  be  a  city  council, 
and  desired  him  to  act  with  them,  but  took  no  part  as  such, 
and  protested  against  their  right  or  authority  so  to  act; 
expressly  stated  that  he  was  not  there  as  an  alderman  and 
member  of  the  council,  but  merely  to  protest,  insisting 'that 
their  acts  would  be  invalid,  illegal  and  void. 

That,  under  the  charter,  prior  and  up  to  the  first  Monday 
of  April,  1854,  the  council  consisted  of  defendant,  as  mayor, 
Coffing,  alderman  of  first  ward,  and  Coates,  of  second  ward 
(both  elected  in  1853  for  two  years);  McCormick,  first 
ward,  and  Holmes,  second  ward,  wdiose  term  expired  at  the 
election  of  1854. 

That,  shortly  after  the  election  of  1854,  the  poll  books 
and  returns  were  delivered  to  defendant  (and  by  him  re- 
ceived as  mayor),  sealed  up. 

Defendant,  believing  it  the  duty  of  the  council  to  judge 
of  the  election,  qualification  and  returns  of  the  members 
elect,  and  that  the  council  then  consisted  of  himself,  Coates 
and  Cofiing,  and  that  it  required  all  to  constitute  a  quorum 
retained  the  custody  of  the  returns  (on  account  of  Cofiing's 
absence)  until  1st  of  June,  1854,  Avhen,  at  a  meeting  of 
the  council  (composed  of  defendant,  Coffing  and  Coates), 
respondent  delivered  them,  sealed  up,  as  he  received  them. 
While  thus  in  council,  the  same  were  opened  and  canvassed 
by  Cofiing  and  Coates,  with  assent  and  in  presence  of  de- 
fendant.    The  proceedings  ^vere  recorded. 

That  the  meeting  was  attended  by  C.  M.  TIerlett,  as  clerk, 
who  was  then,  and  for  a  long  time  previous,  and  before  the 
April  election,  had  been  clerk  of  the  council. 

Insists  that  the  result  was  decided  by  the  tribunal  pro- 
vided by  law,  and  is  conclusive  until  set  aside  by  some  court 
having  authority  to  review  the  same. 

Insists  that  the  decision  was  right  and  lawful;  that  the 
votes  excluded  were  on  paper  commonly  called  blue  fools- 
cap paper,  having  blue  lines  thereon;  the  color  and  the 
lines  were  so  palpably  different  from  plain  white  paper  that 
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any  one,  at  a  glance,  could  distingiiisli  said  tickets.  That 
the  paper  with  color  and  lines  (as  respondent  had  been 
informed  and  believes)  was  selected  and  used  in  the  prepara- 
tion of  the  tickets  with  the  intention  to  enable  persons  to 
distinguish  them  from  others. 

That  defendant  has  had  possession  of  the  office  of 
mayor  *and  executed  the  same  for  more  than  one  [*499] 
year,  and  is  still  acting,  and  has  at  all  times  since 
the  1st  of  April,  1854,  claimed  to  be  such. 

That  the  question,  Who  are  the  city  council  ?  has  been 
judicially  determined  hy  a  court  of  competent  jurisdiction, 
which  judgment  remains  in  full  force,  as  follows- — sets 
forth  the  commencement  of  replevin  suit,  the  writ  and 
return. 

That  Clawson  and  Taylor,  at  the  instance  of  Brewster, 
filed  a  declaration.  On  the  7th  of  June,  1844,  the  real  city 
council  held  a  meeting  (consisting  of  defendant,  Coffing, 
McCormick  and  Coates),  and  passed  proceeding  (set  forth) 
directing  E.  S.  Holbrook,  as  attorney  for  the  cit}^,  to  dis- 
miss the  suit.  That  on  the  same  day  Holbrook  appeared 
and  moved  to  be  substituted  as  attorney,  and  Clawson  and 
Taylor  discharged.  Divers  affidavits  were  filed.  On  the 
12th  of  June  the  court  sustained  Holbrook's  motion. 

Insists  that  until  the  right  of  said  Brewster  and  Jones 
to  act  is  established,  and  they  duly  installed,  their  acts  are 
void. 

That  after  the  judgment  Brewster  refused  to  return  the 
property  and  books;  that  Brewster,  etc.,  have  never  had 
any  of  the  muniments  of  office  except  the  books  taken  on 
the  replevin,  and  since  withheld  in  defiance  of  the  judgment 
of  the  countv  court.  That  on  divers  other  occasions,  de- 
fendant  and  his  associates  have  met ;  and  that  on  one  or 
more  of  the  occasions,  Dana  has  met  with  them  in  council, 
as  alderman  of  second  ward. 

Insists  that  if  Brewster  is  mayor,  and  Jones  clerk,  the 
statute  has  given  another  remedy.  That  in  any  event  a 
mandamus  will  not  lie ;  but  the  true  writ  to  try  the  legal 
question  is  by  quo  warranto. 

Insists  that  this  proceeding  is  got  up  to  try  a  question  of 
contested  election,  after  time  for  appeal  has  gone  by. 
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Insists  that  the  facts  in  petition  (uncontradicted)  do  not 
authorize  mandamus. 

That  Coates  is  the  treasurer  (appointed  on  the  2d  of  June), 
and  has  possession  of  treasurer's  books. 

That  as  to  the  action  of  Brewster,  Birkenbend  and  Dana, 
professing  to  pass  on  election  result,  the  returns  were  in 
defendant's  hands,  sealed  up,  and  that  they  had  nothing  be- 
fore them  to  act  on. 

That  on  the  first  election  under  the  charter,  Brewster  was 
one  of  the  trustees  of  the  town  of  Peru,  and  returns  of  first 
election  were  delivered  to  him  (as  respondent  is  informed 
and  believes)  by  reason  of  that  fact. 

Plaintiffs  demur  to  answer  and  return,  and  pray  for  per- 
emptory mandamus. 

*  [*500]       *J.  D,  Tayloe,  for  relators.     T.  L.  Dickey,  for  re- 
spondent. 

ScATEs,  J.  In  pursuance  of  the  second  section  of  the 
sixth  article  of  the  constitution,  the  legislature  passed  an 
act  regulating  elections,  in  which  it  was  provided  (act  of 
184:9,  p.  74,  §  15),  "  that  no  ballot  shall  be  received  or  counted, 
unless  the  same  is  written  or  printed  upon  white  paper, 
without  any  marks  or  figures  thereon,  intended  to  distin- 
guish one  ballot  from  another." 

By  subsequent  sections,  the  judges  and  clerks  of  election 
are  required  to  keep  tally  lists,  and  lists  of  voters,  and  after 
the  voting  is  closed,  to  canvass  the  ballots,  and  the  "  judges 
or  board  of  election  shall  make  out  a  certificate  under  their 
hands,  stating  the  number  of  votes  each  candidate  received," 
etc.,  and  "  said  certificate,  together  with  one  of  the  lists  of 
voters,  and  one  of  the  tally  papers,"  etc.,  shall  be  kept  and 
returned  by  one  of  the  judges  of  election,  to  the  proper  per- 
sons or  officers.  The  officers  who  receive  these  returns,  in 
a  certain  sense,  constitute  also  a  board  of  .election  canvass- 
ers. But  where  no  contest  is  entered,  they  can  only  declare 
the  result  shown  by  the  certificates.  But  they  do  not  sit  to 
pass  upon  the  qualifications  of  votes  or  the  recej^tion  of  the 
ballots;  nor  whether,  in  making  up  the  result  of  the  poll, 
-ballots  should  or  should  not  be  counted.  These  questions 
legitimately  arise  before  this  second  or  any  subsequent  elec- 
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tion  board  in  cases  of  contested  elections,  when  they  may 
hear  and  determine  these  prior  questions. 

An  application  of  these  provisions  to  the  question  at  issue, 
in  relation  to  the  election  of  mayor  of  the  city  of  Peru,  will, 
it  seems  to  me,  remove  all  difficulty  in  this  case,  if,  indeed, 
any  could  be  raised  upon  the  face  of  this  record. 

On  the  first  Monday  of  April,  1854,  the  election  was  held 
between  Brewster  and  KildujEf  as  candidates  for  the  mayor- 
alty. The  best  and  most  correct  idea  I  can  convey,  with- 
out attaching  a  specimen  ballot  paper,  is,  that  Brewster's 
friends  adopted  white  paper,  and  Ivilduff's  supporters 
adopted  whiter  paper.  The  majority  of  the  judges  of  elec- 
tion counted  these  ballots,  and  certified  the  result  accord- 
inglv ;  one  refusing  for  the  reason  of  the  blue  lines  ruled  on 
the  paper  by  the  manufacturer,  and  the  bluish  ground  tinge  of 
the  paper.  These  original  ballots,  by  some  means,  found  their 
way  into  the  hands  of  Kilduff,  the  acting  mayor,  and  he, 
with  the  aldermen  holding  over,  canvassed  the  ballots  as 
judges  of  election,  and  not  the  certificates  of.  the  judges 
who  had  declared  the  result  at  each  poll,  and, 
^deeming  the  color  a  violation  of  the  law,  excluded  ^501] 
them  from  the  count,  and  so  changed  the  result,  and 
declared  himself  and  others  thereby  elected.  The  record 
does  not  show  any  contest  of  the  election,  or  notice  to 
Brewster  and  others,  or  any  trial,  other  than  this  voluntary 
assumption  of  the  powers  and  duties  of  the  judges  of  the 
polls. 

This  constitutes  the  ground  of  error  upon  which  all  their 
proceedings  are  based.  Sitting  as  a  board  of  election  re- 
turns, to  declare  the  result  from  the  returns  of  the  judges 
of  election,  who  are  the  returning  officers,  they  assume  the 
powers  and  duties  of  the  returning  officers  themselves;  and 
instead  of  canvassing  the  returns,  they  canvass  the  polls 
and  ballots,  and  declare  the  result  of  their  own  return. 
This  they  might  do,  if  they  constitute  the  proper  tribunal, 
in  case  a  contest  had  been  entered.  But  nothing  of  the  sort 
is  shown. 

We  are  of  opinion  that  the  ballots  were  upon  white  paper, 
within  the  meaning  of  the  statute,  and  should  have  been 
counted,  and  that  the  ruled  lines  were  not  marks  placed 
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upon  the  ballots  for  the  purpose  of  distinguishing  them,  but 
this  paper  was  accidentally  used,  and  the  ballots  were  re- 
ceived without  objection ;  and  their  rejection  afterwards 
on  that  ground  would  be  a  fraud  upon  the  voters.  That, 
counting  them,  Brewster  is  admitted  to  have  been  elected. 
He  has  been  duly  qualified,  and  assumed  the  office,  and  en- 
tered upon  the  duties  of  mayor.  This  he  may  do ;  the  legal- 
ity of  the  election,  and  the  rights,  powers  and  duties  of  the 
office,  do  not  depend  upon  the  fact  of  the  declaration  of 
the  board  of  election.  That  declaration  is  proper,  and  is 
the  usual  practice,  but  withholding  it,  or  neglecting  cause- 
lessly or  illegally  to  make  it,  will  not  prevent  the  installa- 
tion in,  and  investment  with,  the  office.  The  authority, 
rights  and  powers  of  such  offices  are  derived  from  the  elec- 
tion, and  not  from  the  returns,  which  are  the  usual  pre- 
scribed evidences  of  it. 

The  corporation  seal  has  been  demanded  and  refused; 
and  we  are  informed  by  the  information  that  Kilduff  had  it 
on  the  15th  day  of  June.  The  return  denies  all  custody  or 
control  since  the  1st  day  of  July,  and  further  insists  that 
Brewster  is  not  entitled  to  a  remedy  by  mandamus  in  such 
a  case.  This  is  the  only  remaining  question  of  importance 
to  be  noticed. 

The  general  rule  is  admitted  that  mandam,us  is  not  the 
proper  remedy  to  try  the  title  to  an  office,  but  the  rule  has 
its  exceptions.  Tapping  on  Mandamus,  26,  27.  For  it  will 
lie  for  offices  of  a  public  nature  concerning  the  administra- 
tion of  justice  or  any  public  necessary  work  for  the  public 
weal ;  and  though  it  is  said  in  the  absence  of  any  specific 

legal  remedy  (Tapp.  on  Mand.  173,  174),  yet  the 
[*502]  same  author  lays  it  down  *(pp.  165,  166)  that  the 

court  will  grant  the  writ  for  the  office  of  mayor,  al- 
though there  has  been  a  void  election ;  or  though  there  may 
be  a  mayor  de  facto,  though  not  de  jure;  and  the  court 
may  exercise  some  discretion  according  to  the  circumstances. 
So  if  a  mere  colorable  title  so  set  up  under  a  void  election 
or  a  holding  de  facto  will  not  afford  a  ground  for  denying 
a  writ  to  proceed  to  an  election  of  mayor,  neither  should, 
in  this  case,  a  groundless  assumption  of  an  election  of  de- 
fendant, and  a  pretended  exercise  of  the  office  de  facto,  to 
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which  Brewster  is  clearly  shown  to  have  been  elected,  pre- 
vent us  from  awarding  the  writ,  because  it  is  pretended  that 
the  title  to  the  office  is  involved.  A  quo  warranto  is  the 
proper  writ  to  try  the  question  of  title  to  the  office.  This 
writ  is  not  asked  for  that  purpose.  It  is  asked  to  deliver  to 
the  mayor  elect  and  quaUfied,  the  seal,  the  insignia  of  office. 
And  to  defeat  the  application,  and  prevent*  the  issuing  of 
the  writ  for  this  purpose,  this  groundless,  colorless  claim  is 
set  up  to  the  office  itself ;  and  the  party's  pretended  intru- 
sion into  or  retention  of  it  is  sought  to  create  such  a  doubt 
of  the  true  title,  or  controversy  about  the  title,  as  to  justify 
the  withholding  of  the  writ  and  sending  the  informant  to 
his  qtio  warranto. 

To  the  extent  necessary  to  determine  upon  his  right  to 
make  this  information,  and  ask  to  have  the  delivery  of  the 
seal,  we  have  looked  into  the  legality  of  this  election,  and 
so  determined  upon  the  color  of  the  adverse  pretension. 

Of  the  right  to  the  writ  to  deliver  up  the  seal  to  the 
mayor  and  clerk  of  the  corporation,  we  can  have  no  doubt. 
Tapping  sa3^s:  "  The  court  of  king's  bench  is  in  the  con- 
stant habit  of  granting  a  mandamus  to  command  munici- 
pal and  parish  officers,  magistrates,  etc.,  on  the  determination 
of  their  official  duties,  to  deliver  up  the  ensigns  of  their 
offices."  P.  94.  "  So  it  lies  to  command  an  ex-officer,  as  a 
•mayor,  or  his  deputy,  to  deliver  to  the  present  mayor  the 
common  seal,  books,  papers,  muniments,  records,  insignia, 
mace  and  chest  keys,  being  the  property  of  the  corporation." 
Id.  p.  94.  See  The  King  v.  B idler  et  al.  8  East,  E.  389;  3 
Black.  Com.  110;  6  Bacon,  Ab.  Mand.  D.  p.  439  top,  ed. 
1846;  The  King  v.  Ingram,  1  W.  Black.  R.  50;  King  v. 
Wildman,  2  Strange,  879 ;  Borough  of  Calne,  2  Strange,  R. 
948. 

The  return  does  not  traverse  or  answer  the  possession  of 
the  seal  in  June.  It  is  not  sufficient,  to  avoid  the  writ,  to 
return  that  he  had  no  control  or  possession  in  July,  unless 
he  shows  how  he  has  parted  with  that  control  and  become 
divested  of  the  possession,  which,  by  his  silence,  he  admits 
was  in  hira  in  June.  Every  intendment  is  made  against  re- 
turns which  do  not  answer  the  important  facts.  Tapp.  on 
Mand.  349  350  et  seq. 
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p503]       ■^For  anything  shown  b}''  the  return  he  has  the 

control  of  the  seal,  and  ought  to  surrender  it  to  the 

informants.     Therefore  a  peremptory  mandamus  awarded. 

Peremjdory  mandamus  awarded. 


Jacob  C.  ^loom  v.  Robert  C.  Yan  Rensselaer  et  al. 
Appeal  from  Lake. 

Trust  deed  —  Poiver  of  sale —  To  bar  equity  of  redemption. — Where  a 
trust  deed  contains  a  power  of  sale  and  an  express  covenant  that  a 
sale  made  in  pursuance  thereof  shall  bar  the  equity  of  redemption, 
neither  legal  or  equitable  proceedings  are  necessary  to  enforce  such  a 
security. 

Same  —  Sale  under. —  After  a  sale  and  conveyance  made  in  accordance 
with  the  provisions  of  the  instrument,  the  equity  of  the  mortgagor  is 
extinguished. 

Right  of  mortgagee  under  power  of  sale. —  Where  a  mortgagor 
authorizes  the  mortgagee  to  sell  in  default  of  payment,  he  may  make 
a  valid  sale  of  the  mortgaged  premises  and  convey  an  indefeasible 
estate  to  the  purchaser. 

Statutory  right  of  redeih'tion. —  The  statute  allowing  redemptions 
upon  sale  of  mortgaged  premises  has  no  application  to  a  trust  deed. 
Only  such  sales  are  embraced  by  it  as  are  made  under  decrees  and 
judgments. 

This  cause  was  heard  before  Morris,  judge,  at  October 
term,  1853,  of  the  Lake  county  circuit  court. 

B.  S.  Morris,  G.  Goodrich  and  Y.  J.  Higgins,  for  appel- 
lant.    T.  L.  Dickey,  for  appellee.  i 

Treat,  C.  J.  This  was  a  suit  in  chancery,  brought  by 
Bloom  against  Yan  Rensselaer,  in  January,  1850.  The  bill 
alleged,  in  substance,  that  on  the  9th  of  June,  1815,  the  com- 
plainant made  tliree  promissory  notes  to  the  defendant,  for 
the  sum  of  $886.67  each,  and  payable  in  three,  six  and  nine 
months  respectively ;  that,  at  the  same  time,  the  complain- 
ant conveyed  certain  real  estate  to  Tredwell,  in  trust,  to  se- 
cure the  payment  of  the  notes ;  that  the  deed  was  but  a 
mortgage,  and  the  complainant's  title  could  only  be  divested 
by  a  sale  under  a  decree  or  judgment  of  foreclosure ;  that 

Cited:  9o  111.  513. 
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on  the  19tli  of  May,  184T,  the  notes  being  unpaid,  Tred 
well  exposed  the  premises  to  sale  at  public  auction, 
'-and  the  defendant  became  the  purchaser  thereof  [^'504] 
for  the  sum  of  $1,355 ;  that  on  the  same  day  Tred- 
well  conveyed  the  premises  to  the  defendant,  and  he  forth- 
with'entered  into  possession  of  the  same;  that  the  premises 
were  sold  for  much  less  than  their  value,  and  that  the  sale 
was  unfairly  and  fraudulently  conducted ;  that  E.  W.  Hoy t, 
who  was  an  attorney  and  acting  as  such  for  the  defendant, 
publicly  stated  at  the  time  of  the  sale,  in  the  presence  and 
hearing  and  with  the  assent  and  concurrence  of  the  defend- 
ant, that  the  complainant  could  redeem  the  premises  from 
the  sale  within  one  year,  upon  paying  to  the  purchaser  the 
amount  of  his  bid  and  ten  per  cent,  interest  thereon ;  that 
one  Sunderlin  attended  the  sale  with  the  intention  of  bid- 
ding the  amount  due  upon  the  notes,  but  was  deterred  from 
so  doing  by  the  statements  of  Hoyt ;  that  within  one  year 
from  the  sale  the  complainant  tendered  the  defendant  the 
sum  of  $1,633,  and  demanded  a  reconveyance  of  the  prem- 
ises, but  he  refused  to  receive  the  money,  and  insisted  that 
the  sale  was  absolute ;  that  the  sum  so  tendered  embraced 
the  amount  bid  at  the  sale  and  interest,  and  the  amount  due 
upon  two  prior  mortgages  on  the  premises,  one  to  Sunder- 
lin for  $100,  and  the  other  to  the  school  fund  for  $106 ;  the 
bill  prayed  that  the  sale  might  be  set  aside  or  the  complain- 
ant be  allowed  to  redeem  the  premises,  either  by  the  pay- 
ment of  the  amount  bid  by  the  defendant  and  interest,  or 
the  amount  due  upon  the  notes,  as  the  court  should  direct. 
The  deed  from  the  complainant  to  Tredwell  authorized 
the  latter,  in  case  default  should  be  made  in  the  payment 
of  the  notes,  to  sell  the  premises  absolutely  and  for  cash, 
at  pubhc  auction,  upon  giving  twenty  days'  notice  in  the 
nearest  newspaper,  and  convey  the  same  to  the  purchaser ; 
and  it  provided  that  the  sale  should  be  a  perfect  bar,  both 
in  law  and  equity,  against  the  complainant,  and  all  claim- 
ing through  or  under  him.     The  deed  from  Tredwell  to  the 
defendant  recited  the  terms  of  the  deed  of  trust,  the  de- 
fault of  the  complainant,  the  giving  of  the  requisite  notice, 
and  the  sale  of  the  premises  to  the  defendant  as  the  highest 
b  idder. 
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The  answer  admitted  the  execution  of  the  notes  and  the 
deed  of  trust,  and  the  sale  and  conveyance  of  the  premises 
to  the  defendant;  it  denied  all  fraud  and  unfairness  in  the 
sale,  the  making-  of  the  statements  by  Hoyt,  and  the  tender 
by  the  complainant ;  and  it  insisted  that  the  sale  was  abso- 
lute, and  that  the  deed  of  the  trustee  passed  an  indefeasible 
title.     The  com])lainant  filed  a  replication. 

The  proof  was  substantially  as  follows:  Sunderlin  testi- 
fied that  he  was  present  at  the  sale ;  while  it  was  progress- 
ing Hoyt  expressed  the  opinion,  in  the  presence  of 
[*505]  the  defendant,  that  the  ^deed  to  Tredwell  amounted 
only  to  a  mortgage,  and  that  the  premises  might  be 
redeemed  from  the  sale  within  twelve  months,  by  paying 
tlie  purchase  money  and  interest;  Hoyt  had  the  reputation 
of  being  a  good  lawyer,  and  the  witness  "  thought  he  was 
the  attorney  of  Van  Rensselaer  at  the  time ; "  three  other 
persons  gave  the  same  opinion  as  Hoyt;  the  witness  at- 
tended the  sale  with  the  intention  of  purchasing  the  prem- 
ises, but  he  ceased  to  bid  in  consequence  of  these  opinions ; 
if  the  sale  had  been  an  absolute  one,  he  would  probably 
have  paid  more  for  the  premises  than  the  defendant  bid, 
but  he  could  not  sa}'"  how  much ;  the  premises  were  worth 
at  the  time  about  $2,500 ;  in  May,  1848,  the  witness  ten- 
dered the  defendant  $1,533  to  redeem  the  premises,  which 
he  declined  to  receive;  the  witness  was  not  authorized  by 
the  complainant  to  make  the  tender,  nor  did  he  inform  the 
defendant  for  whom  he  made  it ;  the  complainant  had  pre- 
viously applied  to  the  witness  to  borrow  money  for  the  pur- 
pose of  redeeming  the  premises ;  the  witness  informed  the 
complainant  of  the  tender,  and  he  remarked  that  he  was 
glad  of  it.     Hinkston  testified  that  he  was  present  when 
the  money  w^as  tendered ;  the  defendant  asked  Sunderlin 
for  whom  he  made  the  tender,  and  he  replied  for  a  man  in 
Southport;  Sunderlin  told  the  witness  immediately  after- 
wards, that  he  tendered  the  money  to  bother  the  defendant, 
and  he  was  very  glad  he  did  not  receive  it ;  the  premises 
were  worth  about  $2,500.     Doust  testified  that  he  was  pres- 
ent at  the  sale ;  a  question  arose  whether  the  sale  was  abso- 
lute, or  subject  to  redemption;  Hoyt  expressed  the  opinion 
that  the  deed  of  trust  amounted  only  to  a  mortgage,  and 
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that  the  sale  would  be  subject  to  redemption ;  the  witness 
expressed  a  similar  opinion,  and  referred  Sunderlin  to  the 
statute  relative  to  sales  of  mortgaged  premises;  these  opin- 
ions were  given  in  the  presence  of  the  defendant.  Hugunin 
testified  that  Sunderlin  said  he  made  the  tender  without 
authority  from  any  one,  and  for  the  purpose  of  annoying 
the  defendant. 

On  the  hearing,  the  court  dismissed  the  bill  and  the  com- 
plainant appealed. 

It  is  insisted  that  the  deed  from  the  complainant  to  Tred- 
well  amounts  but  to  a  mortgage ;  and,  therefore,  that  the 
complainant's  title  can  only  be  divested  by  a  decree  or  j  udg- 
ment  of  foreclosure.     Assuming  the  first  proposition  to  be 
true,  the  conclusion  contended  for  by  no  means  follows; 
this  must  depend  upon  the  nature  of  the  mortgage.     In  the 
case  of  a  common  mortgage,  a  foreclosure  by  bill  or  scire 
facias  may  be  necessary,  in  order  to  defeat  the  equity  of 
redemption  of  the  mortgagor.     But  this  instrument 
is   of  a   very  different   character.      It   contains   ^a  ["'''SOGJ 
power  of  sale,  as  well  as  an  express  covenant  that  a 
sale  made  in  pursuance  thereof  shall  bar  the  equity  of  re- 
demption.    Neither  legal  nor  equitable  proceedings  are  nec- 
essary to   enforce   such   a   security.     The   parties   provide 
another  and  different   remed}^     They  dispense   with  the 
ordinary  forms  of  law,  and  render  any  resort  to  the  courts 
unnecessary.     They  agree  that  the  title  to  the  mortgaged 
premises  may  be  effectually  transferred  by  a  sale  and  con- 
veyance.    It  is  not  their  understanding  that  there  will  be 
any  outstanding  equity  of  redemption  after  a  sale  and  con- 
veyance made  in  accordance  with  the  provisions   of  the 
mortgage.     The  equity  of  the  mortgagor  is  as  completely 
extinguished  by  such  a  sale  and  conveyance  as  it  would  be 
b}^  his  release  to  the  mortgagee,  or  by  a  decree  of  strict 
foreclosure.     It  is  a  common  practice  to  insert  a  power  of 
sale  in  mortgages,  and  the  validity  of  the  practice  is  firmly 
established.     The  principle  has  been  too  long  settled  to  be 
now  questioned,  that  where  a  mortgage  authorizes  the  mort- 
gagee to  sell  on  default  of  paj^ment,  he  may  make  a  valid 
sale  of  the  mortgaged  premises,  and  convey  an  indefeasible 
estate  to  the  purchaser.     Longioitli  v.  Butler,  3  Gilm.  32;  4 
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Kent's   Com.  146;  2   Storj^'s  Eq.  §1027;  Coote  on  Mort- 
gages, 124;  1  Hilliai'd  on  Mortgages,  90. 

The  deed  in  question  certainl}''  stands  on  as  favorable 
footing,  in  this  respect,  as  one  empowering  the  mortgagee 
to  sell  and  convey  the  mortgaged  premises.  This  power 
may  be  as  well  confided  to  a  third  person  as  to  the  mort- 
gagee. It  is  less  liable  to  be  abused  in  his  hands  than  in 
that  of  the  creditor.  He  acts  as  the  trustee  of  both  parties, 
and  has  no  motive  but  faithfully  to  execute  the  duties  of 
the  trust.  Besides,  the  mortgagee  is,  in  such  case,  enabled 
to  bid  at  the  sale,  and  thus  prevent  a  sacrifice  of  the  secu- 
rity. 

If  the  sale  in  question  was  ftiade  in  pursuance  of  the 
power,  the  title  of  the  complainant  is  effectually  divested. 
The  sale  was  absolute,  and  not  subject  to  redemption.  The 
statute  allowing  redemptions  upon  sales  of  mortgaged 
premises  has  no  application  to  the  case.  It  provides  that 
where  real  estate  is  "  sold  under  and  by  virtue  of  any  de- 
cree of  a  court  of  equity,  for  the  sale  of  mortgaged  prem- 
ises, it  shall  be  lawful  for  the  mortgagor  of  such  lands,  his 
heirs,  executors,  administrators  or  grantees,  to  redeem  the 
same."  Mortgaged  premises  may  likewise  be  redeemed 
from  sales  made  under  foreclosure  by  scire  facias.  These 
provisions  of  the  statute  only  embrace  sales  made  under  de- 
crees and  judgments.  The  right  of  redemption  does  not 
extend  to  other  sales.  This  court  has  decided  that  a  court 
of  equity  may  decree  the  strict  foreclosure  of  a  mortgage, 
and  thus  defeat  the  equity  of' redemption  of  the 
[*507]  mortgagor  ^without  a  sale.  There  being  no  sale 
in  such  case,  the  right  of  redemption  does  not 
attach.  Johnson  v.  Donnelly  ante.,  97.  This  sale  was  not 
made  by  virtue  of  a  decree  or  judgment,  and  was,  therefore, 
not  within  the  operation  of  the  statute. 

It  follows  that  the  defendant  is  entitled  to  hold  the  prop- 
erty, unless  the  sale  was  fraudulently  or  unfairly  made. 
The  allegations  of  fraud  and  unfairness  are  not  sustained  by 
the  proof.  The  conduct  of  the  trustee  is  not  in  the  least 
impeached  by  the  evidence.  The  fact  that  an  erroneous 
opinion  of  the  law  was  entertained  is  the  only  circumstance 
in  the  case  that  can  be  relied  on  to  avoid  the  sale.     It  ap- 
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pears  that  a  question  arose  among  the  bidders  as  to  the 
effect  of  the  sale;  whether  it  was  absolute,  or  subject  to 
redemption.  Upon  this  question,  Hoyt  and  several  other 
persons  expressed  opinions  that  the  complainant  had  the 
right  to  redeem  from  the  sale.  This  was  an  erroneous  view 
of  the  law,  but  it  was  no  doubt  honestly  entertained. 
There  is  nothing  in  the  case  tending  to  show  that  these 
opinions  were  given  with  the  view  of  preventing  competi- 
tion, or  prejudicing  the  interests  of  the  complainant.  ISTor 
IS  it  satisfactorily  made  to  appear  that  they  had  any  such 
effect.  It  is  not  pretended  that  any  one  but  Sunderlin  was 
influenced  by  them.  He  states  that  he  ceased  to  bid  be- 
cause of  these  opinions ;  and  that  if  he  had  understood  the 
sale  to  be  absolute,  he  probably  would  have  bid  more  than 
the  amount  for  which  the  property  was  stricken  off  to  the 
defendant,  but  how  much  more  he  can  not  say.  This  testi- 
mony is  too  vague  and  uncertain  to  justify  a  court  in  say- 
ing affirmatively  that  the  property  sold  for  a  less  price  in 
consequence  of  these  opinions.  Besides,  from  the  peculiar 
connection  of  this  witness  with  the  case,  not  very  full 
reliance  ought  to  be  placed  upon  his  statements. 
The  decree  must  be  affirmed. 

Caton,  J.  I  can  not  think  that  this  was  a  fair  and  just 
sale,  and  should  be  better  satisfied  to  see  it  set  aside.  Hoyt 
was  understood  to  be  the  attorney  of  the  mortgagee  and 
purchaser,  and  was  a  lawyer  of  reputation,  and,  in  the  pres- 
ence of  the  mortgagee,  represented  that  the  mortgagor 
would  have  the  right  to  redeem  from  the  sale  within  twelve 
months,  and  this  statement  was  indorsed  by  the  mortgagee ; 
at  least  by  his  silence ;  and  under  its  influence  the  property 
was  sold  for  about  half  its  value  to  the  mortgagee,  w^ho,  I 
think,  should  be  held  responsible  for  this  false  impression 
by  which  he  was  enabled  to  purchase  the  jrroperty  for  half 
its  value.  Other  bidders  were  there  who  would  have  bid 
more  for  the  property  but  for  this  erroneous  state- 
ment. While  this  was  a  legal  mode  of  disposing  *of  [*508] 
the  equity  of  redemption,  it  is  a  very  harsh  one,  and 
should  be  watched  by  the  courts  with  a  jealous  eye,  and 
should  not  be  sustained  unless  it  is  conducted  with  all  fair- 
ness and  integrity.  Decree  a^rmed. 
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l^ATHANIEL   BoSWORTH    V.    DaVID   FkANKBEKGEK. 

Error  to  Bureau. 

Sales  —  Place  of  delivery. —  In  a  bargain  by  parol  for  the  exchange  of 
commodities,  where  there  is  no  place  specified  for  the  delivery  of  the 
ai'ticles,  the  question  should  be  left  to  the  jury  to  determine,  from 
the  proof  and  svirrounding  circumstances,  what  were  the  terms  of 
the  agreement,  and  where  the  articles  should  be  delivered. 

Where  the  parties  to  the  agreement  were  neither  of  them  manufacturers 
of  the  articles  exchanged,  the  f)lace  of  delivery  of  each  article  would 
be  where  it  happened  to  be  at  the  time  of  the  exchange. 

This  suit  was  commenced  before  a  justice  of  the  peace, 
and  tal^en  by  appeal  to  the  circuit  court  of  Bureau  county, 
by  Bosworth.  At  October  term,  1853,  of  the  Bureau  circuit 
court,  the  cause  was  heard  before  Leland,  judge,  and  a  jury, 
and  resulted  in  a  verdict  and  judgment  for  Frankberger. 
Bosworth  brought  the  case  to  this  court. 

The  court,  at  the  request  of  the  plaintiff's  counsel,  gave 
the  following  instructions  to  the  jury : 

"  That  on  the  above  state  of  facts,  the  plaintiff  was 
entitled  to  recover,  and  that  no  demand  was  necessary  for 
the  stove,  but  that  it  was  the  duty  of  the  defendant  to  de- 
liver the  stove  when  he  got  the  wheels,  and  that  as  he  did 
not  do  it  within  a  reasonable  time,  plaintiff  was  entitled  to 
consider  the  special  contract  rescinded,  and  to  sue  for  the 
price  of  the  wheels ; "  to  which  the  defendant  excepted. 

The  proofs,  as  contained  in  the  bill  of  exceptions,  are  as 
follows: 

"  The  plaintiff  proved,  by  one  Lewis  Chilson,  that  he,  as 
agent  for  the  defendant,  made  a  contract  with  the  plaintiff, 
in  January,  a.  d.  1853,  for  a  pair  of  truck  wheels  belonging 
to  the  plaintiff,  which  was  then  not  entirely  finished ;  that 
tlie  contract  was,  that  defendant  was  to  give  the  plaintiff  a 
certain  cook-stove  then  in  the  possession  of  the  de- 
[*509]  fendant,  for  the  truck  wheels  above,  *in  the  posses- 
sion of  the  plaintiff;  that  the  truck  wheels  were  to 
be  finished  and  be  ready  for  the  defendant  in  the  course  of 
two  or  three  weeks,  when  the  plaintiff  said  he  would  want 

Cited:  50  111.  297. 
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the  stove.  Defendant's  agent  stated  to  him  that  the  stove 
would  be  ready  for  him  when  the  wheels  were  done ;  that 
nothing  was  said  in  the  contract  about  the  delivery  of  the 
stove  or  of  the  truck  wheels ;  and  defendant's  agent  did 
not  understand  that  the  defendant  was  to  deliver  the  stove 
to  the  plaintiff  —  nothing  was  said  on  the  subject ;  that  in 
two  or  three  weeks  afterwards  defendant's  said  agent  called 
for  the  truck  wheels  and  received  them,  when  the  plaintiff 
asked  defendant's  agent  why  he  had  not  brought  the  stove 
in  his  wagon ;  the  agent  replied,  it  was  too  rough  to  bring 
it;  the  plaintiff  requested  defendant's  said  agent  to  bring 
it  over  some  time  when  he  came  that  way ;  the  agent  re- 
plied that  probably  they  would,  which  was  all  that  was 
said  at  the  time.  The  said  witness  said  that  the  defendant 
had  set  out  the  said  stove  for  the  plaintiff  before  he  got  the 
truck  wheels  and  that  it  was  always  ready  for  him.  It 
also  appeared  that  the  stove  was  set  out  of  doors  by  the 
defendant,  and  remained  for  some  time  exposed  to  the 
weather;  witness  did  not  know  that  it  was  injured  except 
by  being  rusted  by  exposure  to  the  weather,  when  it  was 
taken  by  the  defendant  to  the  plaintiff,  but  the  plaintiff 
never  called  for  it  to  his  knowledge ;  that  some  time  in  May 
following  the  plaintiff  came  over  to  see  the  defendant  and 
stated  he  would  not  have  the  stove  now,  but  would  have 
the  money ;  that  defendant,  being  about  to  change  his  res- 
idence, took  said  stove  to  where  said  Frankberger  lived,  lest 
it  would  get  broken,  as  defendant  said,  if  it  was  left  with- 
out any  person  to  take  care  of  it ;  that  plaintiff  refused  to 
receive  it,  and  commenced  this  suit;  defendant  admitted 
that  the  truck  wheels  were  worth  $14,  which  was  all  the 
testimony." 

Glovee  &  Cook  and  M.  T.  Petees,  for  plaintiff  in  error. 
Dickey,  "Wallace  and  Eastman,  for  defendant  in  error. 

Caton,  J.  This  action  was  brought  for  the  value  of  a 
pair  of  truck  wheels.  One  Chilson  swore  that  he,  as  the 
agent  of  Bosworth,  made  a  contract  with  the  plaintiff  be- 
low in  January,  1853,  for  the  wheels,  which  were  not  then 
finished,  for  which  the  defendant  was  to  give  the  plaintiff 

a  certain  cook-stove  which  was  then  in  defendant's  posses- 
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sion.  That  tlie  plaintiff  was  to  finish  the  wheels  and  have 
them  ready  for  delivery  in  two  or  three  weeks,  when 
[*510]  the  plaintiff  said  he  would  want  the  stove,  *which 
would  be  ready  for  him  then,  Nothing  Was  said  as 
to  the  place  of  delivery  of  the  wheels  or  the  stove.  The 
defendant's  agent  called  for  and  obtained  the  wheels  at  the 
time  agreed  upon,  when  the  plaintiff  asked  why  he  did  not 
bring  the  stove,  when  the  agent  replied  that  it  was  too 
rough  to  bring  it,  but  said  he  would  probably  bring  it  over 
some  time  when  he  came  that  way.  Before  he  obtained 
the  wheels  the  defendant  had  set  the  stove  out  for  the 
plaintiff,  where  it  remained  for  a  considerable  time  till  the 
defendant  was  about  to  move  away,  when  he  carried  it  to 
the  plaintiff,  who  refused  to  receive  it.  This  Was  in  May, 
and  the  stove  had  become  rusted  by  the  weather.  The 
plaintiff  had  not  in  the  meantime  sent  for  the  stove.  It 
was  admitted  that  the  wheels  were  worth  $14.  The  court 
instructed  the  jury  that  on  the  above  state  of  facts  the 
plaintiff  was  entitled  to  recover,  and  that  no  demand  was 
necessary  for  the  stove,  but  that  it  was  the  duty  of  the  de- 
fendant to  deliver  the  stove  when  he  got  the  wheels,  and 
that  if  he  did  not  do  it  within  a  reasonable  time  the  plaintiff 
was  entitled  to  consider  the  special  contract  as  rescinded, 
and  to  sue  for  the  price  of  the  wheels. 

"We  think  the  questions  should  have  been  left  to  the  jury, 
which,  in  these  instructions,  the  court  assumed  to  decide  for 
them.  The  agreement  of  sale  or  exchange  in  this  case  was 
by  parol,  and  did  not,  by  its  terms,  so  far  as  we  learn  from 
the  testimony  of  the  witness,  specify  the  place  of  delivery 
of  the  article  sold  or  exchanged.  It  was  for  the  jury  to 
determine  what  were  the  terms  of  the  agreement,  and  if 
found  to  be  as  this  witness  testified,  the  place  of  delivery 
must  depend  upon  extrinsic  circumstances.  If  the  plaintiff 
Avas  a  wheelwright  and  manufactured  such  articles  for  sale, 
and  the  defendant  ordered  or  purchased  of  him  the  wheels 
and  agreed  to  pay  in  a  stove,  especially  as  the  defendant 
was  not  a  manufacturer  of  or  dealer  in  stoves,  there  is  no 
doubt  that  it  was  the  duty  of  the  defendant  to  call  at  the 
plaintiff's  shop  for  the  wheels  and  there  to  pay  for  them  by 
the  delivery  of  the  stove,  while  if  neither  was  a  manufact- 

590 


1854.]       _  Bkennan  v.  The  People.  511 

urer  of,  or  dealer  in,  the  article  disposed  of,  but  each  hap 
pened  to  have  or  expected  to  have  the  article  on  hand,  and 
they  agreed  to  exchange  the  articles  the  one  for  the  other, 
the  place  of  delivery  of  each  article  was  where  it  happened 
to  be  at  the  time  of  the  exchange.  2  Greenl.  Evid.  §§  609, 
610 ;  Bronson  v.  Gleason,  1  Barb.  S.  C.  R.  472.  Where  the 
intent  of  the  parties  or  the  place  of  delivery  is  to  be  de- 
termined by  extraneous  circumstances,  those  circumstances 
must  be  proved,  and  it  is  for  the  jury  to  determine  what 
contract  the  proof  does  establish ;  and  what  was  the 
intent  of  the  parties  as  indicated  "^by  the  surround-  [*511], 
ing  circumstances,  being,  of  course,  governed  in 
their  finding  of  these  facts  by  the  rules  of  law  to  be  given 
them  by  the  court.  Although  we  might,  in  this  instance, 
agree  with  the  circuit  court  in  the  opinion  that  this  evidence 
shows  a  purchase  of  the  wheels  by  the  defendant,  of  the 
plaintiff,  to  be  paid  for  in  a  stove,  and  that  it  was  the  in- 
tention and  understanding  of  the  parties  that  the  defendant 
should  take  the  stove  to  the  plaintiff,  still  we  think  the 
court  should  have  left  it  to  the  jury  to  say  what  the  con- 
tract was  which  the  proof  did  show,  and  what  was  the  in- 
tention of  the  parties  as  indicated  by  the  surrounding 
circumstances,  simply  laying  down  the  rules  of  law  by 
which  they  should  be  governed  in  determining  those  ques- 
tions of  fact. 

The  judgment  of  the  circuit  court  must  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Kern  Bkennan  et  al.  v.  The  People  of  the  State  of  Illi- 
nois. 

Error  to  Kane. 

Prisoner's  right  to  change  of  venue.— A  prisoner  is  entitled  to  a 
change  of  venue  as  a  matter  of  right,  and  this  may  be  granted  on 
oral  application  if  assented  to  by  the  state's  attorney.  Objections  to 
a  change  of  venue  should  be  made  in  the  circuit  court. 

Cited:  Witnesses,  credibility  of,  48  111.  108;  instruction  as  to,  69  111. 
155;  5  Bradw.  132;  objections  waived,  70  111.  180.     Accessory  before  th  j 
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Plea  i>f  abate^ient.— A  plea  in  abatement  to  the  finding  of  a  bill 
should  specifically  set  forth  the  grounds  of  objection. 

Evidence. — Where  a  party  was  followed  by  a  crowd  and  killed,  it  is 
proper  to  interrogate  a  witness  who  observed  their  operations, 
whether  he  discovered  any  difference  of  purpose  among  those  com- 
posing the  crowd. 

Accessory  before  the  fact —  Who  is. —  An  accessory  before  the  fact 
is  one  who  stands  by  and  aids,  abets  or  assists  in  the  perpetration  of  a 
crime,  or  who,  not  being  present,  has  advised  or  encouraged  the  per- 
petration of  it.  The  advice  or  encouragement  may  be  by  words,  act, 
signs  or  motions. 

SajME  —  Deemed  principal. —  An  accessory  before  the  fact  is  deemed  a 
principal  and  may  be  punished  accordingly.   . 

Jf  person  may  be  guilty  of  murder,  although  he  took  no  part  in  the  kill- 
ing, nor  assented  to  any  arrangement  having  for  its  object  the  death 
of  another,  if  he  combined  with  those  who  committed  the  deed  to  do 
an  unlawful  act,  such  as  to  beat  or  rob,  and  death  ensued  in  conse- 
quence of  the  attempt  to  execute  the  common  purpose. 

CoNSPmACY — mien  all  conspirators-  guilty  of  homicide. —  If  several 
persons  conspire  to  do  an  unlawful  act,  and  death  happens  in  the 
prosecution  of  the  common  object,  all  are  alike  guilty  of  the  homi- 
cide. The  act  of  one  is  the  act  of  all,  although  some  are  not  pres- 
ent. 

L*512]  *It  does  not  follow,  because  a  witness  makes  an  untrue  statement, 
that  his  entire  testimony  is  to  be  disregarded.  This  must  de- 
pend upon  the  motive  of  the  witness.  The  maxim  of  falsiis  in  uno, 
etc.,  should  only  be  applied  to  cases  where  a  witness  wilfully  gives 
false  testimony. 

A  person  indicted  for  murder  may  be  found  guilty  of  manslaughter,  and 
such  finding  amounts  to  an  acquittal  of  the  charge  of  murder,  and 
the  accused  can  not  again  be  put  on  trial  for  murder. 

A  verdict  of  acquittal  or  conviction  is  a  bar  to  a  subsequent  prosecu- 
tion for  the  same  offense,  although  no  judgment  has  been  entered 
upon  it. 

In  an  indictment  for  murder,  and  a  verdict  found  for  manslaughter,  if 
the  accused  seeks  and  obtains  a  new  trial,  he  will  only  be  tried  for  the 
offense  of  which  lie  was  found  guilty. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the 
court.  This  cause  was  tried  at  May  terra,  1854,  of  the  Kane 
circuit  court,  J.  G.  Wilson  presiding. 

fact  may  be  convicted  as  a  principal,  47  111.  326.  Admissibility  of  dec- 
larations as  part  of  res  gestae,  18  111.  203.  Conviction,  when  it  can 
only  be  for  lower  grade  of  crime,  54  111.  331 ;  10  Bradw.  147.  Criminal 
law,  accessory,  86  III.  245.  Right  to  change  of  venue,  89  111,  95.  Con- 
spirators, when  all  guilty  of  homicide,  96  111.  87 ;  105  111,  664.  Bar,  106 
III.  644;  8  Bradw,  102,     Jurisdiction,  105  III.  664. 
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HoTNE,  Plato  and  Faenswoeth,  for  plaintiffs  in  error. 
"Wallace  &  Blackwell,  for  the  people. 

Teeat,  C.  J.  An  indictment  for  tlie  murder  of  Albert 
Story  was  found  against  Kern  Brennan,  James  Tewey, 
Michael  Tewey,  Martin  Ryan  and  eight  other  persons,  at 
the  I^ovember  term,  1853,  of  the  La  Salle  circuit  court. 
The  defendants  were  arraigned  during  the  same  term  and 
pleaded  not  guilty  to  the  indictment.  The  record  then  re- 
cites: "And  the  defendants,  Kern  Brennan,  James  Tewey, 
Michael  Tewey  and  Martin  Ryan,  by  their  counsel,  move 
the  court  for  a  change  of  venue  herein ;  and  on  consider- 
ation it  is  ordered  by  the  court  that  a  change  of  venue  be 
had  herein,  as  to  the  last-named  defendants,  to  the  Kane 
county  circuit  court."  It  does  not  appear  that  any  applica- 
tion in  writing  was  made  for  a  change  of  venue. 

At  the  February  term,  1854,  of  the  Kane  circuit  court, 
by  the  leave  of  the  court,  the  defendants  filed  the  following 
plea,  which  they  swore  to  be  true,  in  substance :  "  And  now 
come  the  said  defendants,  Kern  Brennan,  James  Tewey, 
Michael  Tewey  and  Martin  Ryan,  and,  having  heard  the 
said  indictment  read,  say  that  the  same,  as  it  is  exhibited 
against  them,  was  not  found  and  presented  to  any  court 
having  jurisdiction  of  the  said  offense,  by  a  regularly  ap- 
pointed and  constituted  grand  jury  under  the  laws  of  the 
state  of  Illinois,  as  appears  by  the  records  of  said  court, 
and  this  they  are  ready  to  verify;  wherefore  they  pray 
judgment,  and  that  by  the  court  here  they  may  be. dismissed 
from  the  said  premises,  and  that  the  same  may  be  quashed." 
The  court  sustained  a  demurrer  to  the  plea;  and  the  pris- 
oners were  then  put  upon  their  trial.  The  jury  found 
*Kern  Brennan,  James  Tewey  and  Michael  Tewey  [*513] 
guilty  of  the  murder  of  Story.  They  also  found 
Martin  Ryan  guilty  of  manslaughter,  and  fixed  the  period 
of  his  imprisonment  in  the  penitentiary  at  eight  years. 
The  record  then  recites:  "Thereupon  come  the  defendants, 
and  move  for  a  new  trial  herein ;  and  the  court  being  ad- 
vised, sustains  the  motion  and  grants  a  new  trial." 

The  same  defendants  were  again  put  upon  their  trial  for 
the  murder  of  Story,  at  the  May  term,  1854.     It  appeared 
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in  evidence  that  a  large  number  of  persons  assembled  at 
the  store  of  Story ;  that  he  became  alarmed  and  left  the 
store,  and  was  pursued  by  the  crowd  to  his  barn,  where  he 
was  killed.  The  court,  against  the  objection  Of  the  prison- 
ers, permitted  the  prosecution  to  ask  one  of  the  witnesses 
if  he  saw  "  any  indication  of  a  difference  of  opinion  or 
purpose  among  the  persons  composing  the  crowd  who 
rushed  to  the  barn;"  and  he  answered  that  he  did  not. 

The  court  gave  the  following  instructions  at  the  instance 
of  the  prosecution : 

"  4.  An  accessory  before  the  fact  is  one  who  stands  by 
and  aids,  abets  or  assists  in  the  perpetration  of  a  crime,  or 
who,  not  being  present,  hath  advised  or  encouraged  the 
perpetration  of  a  crime. 

"5.  The  advice  or  encouragement  that  may  make  one  an 
accessory  to  crime  need  not  be  by  words,  but  by  any  word 
or  act,  sign  or  motion,  done  or  made  for  the  purpose  of 
encouraging  the  commission  of  a  crime. 

"  6.  An  accessory  before  the  fact  under  the  law  is  deemed 
and  considered  as  principal,  and  is  to  be  punished  accord- 
ingly." 

The  court  refused  the  following  instructions,  asked  by  the 
prisoners : 

"  18.  To  aid,  abet  and  assist  another  who  is  guilty  of  kill- 
ing a  human  being,  so  as  to  make  it  murder  or  manslaughter 
in  those  aiding,  it  is  necessary  that  the  jury  should  be  satis- 
fied by  proof  that  those  aiding  were  united  with  those 
actually  killing  in  some  common  design,  of  which  the 
offense  formed  a  part ;  that  the  kilHng  of  Story  happened 
and  was  caused  in  pursuance  of  such  design ;  that  the  kill- 
ing was  not  upon  some  other  account  from  malice  prepense 
in  those  actually  killing,  of  which  intention  the  prisoners 
were  ignorant. 

"19.  If  the  jury  believe  that  the  witness  Anthony  testi- 
fied falsely  in  any  one  material  matter,  then  they  have  a 
right  to  disregard  his  testimony  as  to  all  other  matters. 

"  20.  If  the  jury  do  not  believe  from  the  evidence  that 

the  prisoners  on  trial  are  the  persons  who  actually 

[*514]  killed  Story,  they  *should  be  acquitted,  unless  the 

proof  establishes  beyond  a   reasonable   doubt  the 
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fact  that  they  were  standing  by  aiding,  abetting  and  assist- 
ing such  person  or  persons  as  actually  caused  the  death. 

"  21.  If  the  jury  believe  from  the  evidence  that  there  was 
no  intent  on  the  part  of  the  persons  to  kill  Story  (and  who 
killed  him),  until  he  got  to  the  barn,  and  that  the  prosecu- 
tion has  failed  to  show,  by  proper  evidence,  that  the  pris- 
oners on  trial  had  such  intent  to  kill,  or  concerted  or  agreed 
with  the  persons  who  killed  Story,  before  or  at  the  time 
he  was  so  killed,  in  such  intent,  the  jury  should  acquit  the 
prisoners. 

"  22.  If  the  jury  believe  from  the  evidence  that  the  pris- 
oners did  not  participate  in  any  design  to  take  the  life  of 
Story,  but  that  it  was  taken  by  other  persons  without  their 
consent,  knowledge  or  intent,  and  that  such  life  was  not 
taken  in  pursuance  of  any  j)revious  design  formed  between 
the  prisoners  and  those  killing,  then  the  law  will  not  hold 
them  as  aiders  and  abettors  to  the  fact  of  killing,  unless 
they  had  engaged  and  advised  the  perpetration  of  the  act, 
or  took  part  in  the  act  of  killing. 

"  23.  It  is  essential  for  the  prosecution  first  to  establish 
by  proof  the  kilhng  of  Story  by  some  one  of  those  charged 
in  the  indictment  with  malice,  express  or  implied,  to  consti- 
tute murder ;  and  if  the  jury  are  not  satisfied  beyond  a  rea- 
sonable doubt  that  such  killing  was  with  malice,  the  jury  can 
not  find  any  person  charged  in  the  indictment  guilty  of  the 
crime  of  murder." 

The  jury  found  the  four  prisoners  guilty  of  murder,  and 
sentence  of  death  was  passed  upon  them. 

1.  By  the  statute  a  prisoner  is  entitled  to  a  change  of 
venue  as  a  matter  of  right,  upon  filing  a  petition,  verified 
by  affidavit,  stating  that  he  can  not  receive  a  fair  and  im- 
partial trial  in  the  county  where  the  indictment  is  found, 
because  of  the  prejudice  of  the  judge  of  the  circuit,  or  of 
the  inhabitants  of  the  county.  It  is  insisted  that  the  Kane 
circuit  court  was  without  jurisdiction  of  the  case,  because 
no  petition  was  presented  disclosing  the  existence  of  one 
of  the  causes  specified  in  the  statute.  This  question  was,  in 
effect,  settled  in  the  case  of  The  People  v.  Scales,  3  Scam. 
351.  In  that  case  the  prisoner  made  an  oral  application  for 
a  change  of  venue  from  the  circuit,  which  was  assented  to 

595 


515  Bkennan  v.  The  People.  [June, 

by  the  state's  attorney;  and  the  court  made  an  order  chang- 
ing the  venue  accordingly.  The  court  to  which  the  venue 
was  changed  refused  to  take  cognizance  of  the  case,  and 
dismissed  it  from  the  docket.  This  court  held  that  the  cir- 
cuit court  had  acquired  jurisdiction  of  the  case,  and  by 
inandamus  compelled  it  to  proceed  to  hear  and  determine 

the  same.     The  decision  was  put  upon  the  ground 
[■^515]  that  it  was  competent  for  *the  prosecution  to  admit 

the  existence  of  a  cause  for  the  change  of  venue, 
and  thereby  dispense  with  any  necessity  for  a  petition 
and  aflBdavit ;  and  that  the  prisoner,  after  making  the  ap- 
plication, could  not  complain  that  he  was  not  compelled 
to  make  as  full  proof  as  the  prosecution  might  have  re- 
quired. In  this  case  the  prisoners  applied  for  and  ob- 
tained a  change  of  venue.  They  can  not  object  that  it' 
was  granted  upon  insufficient  proof.  If  any  error  was 
committed  by  the  court  it  certainly  was  not  to  their  prej- 
udice. They  can  not  complain  of  what  was  done  at  their 
instance.  Even  if  the  venue  was  improperly  changed  to 
Kane  county,  the  error  has  been  waived  by  the  prisoners. 
The  statute  provides  that  "  all  questions  concerning  the 
regularity  of  proceedings  in  obtaining  changes  of  venue, 
and  the  right  of  the  court  to  which  the  change  is  made 
to  try  the  cause  and  execute  the  judgment,  shall  be 
considered  as  waived  after  trial  and  verdict."  The  pris- 
oners made  no  objection  in  the  court  below  on  account  of 
the  change  of  venue.  Failing  to  urge  the  objection  there, 
they  are  concluded  by  the  statute  from  making  it  in  this 
court.  See  Gardner  v.  The  Peoj>le,  3  Scam.  83;  Hitt  v. 
Allen,  13  111.  592. 

2.  The  plea  in  abatement  was  clearly  defective.  It  was 
too  general  and  indefinite  in  its  allegations.  It  did  not  dis- 
close the  particular  grounds  upon  which  the  prisoners  re- 
Lied.  It  should  have  set  forth  those  grounds  specifically,  so 
that  the  pi*osecution  might  know  what  to  admit  or  traverse. 
It  should  have  distinctly  stated  why  the  presentment  was 
not  legally  made;  as  that  the  grand  jurors  were  not  sworn, 
or  that  sixteen  of  their  number  were  not  present  when  the 
case  was  heard,  or  that  less  than  twelve  concurred  in  find- 
ing the  bin. 
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3.  The  question  propounded  to  the  witness  was  proper. 
It  called  for  facts,  and  not  for  the  opinions  of  the  witness. 
It  appeared  from  the  evidence  that  Story  was  followed  by 
a  crowd  and  killed.  It  was  important  to  show  with  what 
intent  the  crowd  pursued  him.  This  was  clearly  a  part  of 
the  res  gestae.  It  was  competent  to  ascertain  this  intention 
by  interrogating  witnesses  who  observed  the  operations  of 
the  crowd,  whether  they  discovered  any  difference  of  pur- 
pose among  those  composing  it.  If  they  did  not,  the  jury 
might  infer  that  all  were  engaged  in  one  common  object. 
And  if  that  object  vras  to  take  the  life  of  Story,  then  all 
concerned  were  equally  guilty  of  the  homicide. 

4.  There  is  no  valid  objection  to  the  fourth  and  sixth  in- 
structions, given  at  the  request  of  the  prosecution.  These 
instructions  are  substantially  in  the  language  of  section  13 
of  the  criminal  code,  and  they  convey  precisely  the 

same  meaning.    *That  section  reads :  "  An  accessory  [*516] 

is  he  or  she  who  stands  by  and  aids,  abets  or  assists ; 

or  who  not  being  present,  aiding,  abetting  or  assisting  hath 

advised  and  encouraged  the  perpetration  of  the  crime.     He 

or  she  who  thus  aids,  abets  or  assists,  advises  or  encourages, 

shaU  be  deemed  and  considered  as  principals,  and  punished 

accordingly." 

]S'or  is  there  any  good  objection  to  the  fifth  instruction. 
It  asserts' a  plain  legal  proposition.  It  is  not  necessary  that 
the  advice  or  encouragement  should  be  by  words.  It  may 
be  as  effectually  given  by  signs  or  motions  as  by  words  or 
writing.  It  is  enough  that  a  party  by  his  acts  incites  or 
counsels  another  to  commit  the  crime ;  in  other  Avords,  that 
he  intentionally  encourages  its  perpetration. 

5.  There  is  a  fatal  objection  to  the  eighteenth,  twenty- 
first  and  twenty-second  instructions  asked  by  the  prisoners. 
These  instructions  required  the  jury  to  acquit  the  prisoners, 
unless  they  actually  participated  in  the  killing  of  Story,  or 
unless  the  killing  happened  in  pursuance  of  a  common  de- 
sign on  the  part  of  the  prisoners  and  those  doing  the  act  to 
take  his  life.  Such  is  not  the  law.  The  prisoners  may  be 
guilty  of  murder,  although  they  neither  took  part  in  the 
killing,  nor  assented  to  any  arrangement  having  for  its  ob- 
ject the  death  of  Story.    It  is  sufficient  that  tliey  combined 
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TYitli  those  committing  the  deed  to  do  an  unlawful  act,  such 
as  to  beat  or  rob  Story;  and  that  he  was  killed  in  the 
attempt  to  execute  the  common  purpose.  If  several  per- 
sons conspire  to  do  an  unlawful  act,  and  death  happens  in 
the  prosecution  of  the  common  object,  all  are  alike  guilty 
of  the  homicide.  The  act  of  one  of  them  done  in  further- 
ance of  the  original  design  is,  in  consideration  of  law,  the 
act  of  all.  And  he  who  advises  or  encourages  another  to 
do  an  illegal  act  is  responsible  for  all  the  natural  and  prob- 
able consequences  that  may  arise  from  its  perpetration.  2 
Hawk.  P.  C.  ch.  29;  1  Hale,  P.  C.  ch.  34;  1  Kussell  on 
Crimes,  24;  1  Chitty,  Criminal  Law,  264. 

The  nineteenth  instruction  was  erroneous.  It  authorized 
the  jury  to  discredit  the  witness  altogether  if  he  swore, 
falsel}^  in  a  single  particular.  It  does  not  follow,  merely 
because  a  witness  makes  an  untrue  statement,  that  his  entire 
testimony  is  to  be  disregarded.  This  must  depend  upon 
the  motive  of  the  witness.  If  he  intentionally  swears 
falsely  as  to  one  matter,  the  jury  may  properly  reject  his 
whole  testimony  as  unworthy  of  credit.  But  if  he  makes  a 
false  statement  through  mistake  or  misapprehension,  they 
ought  not  to  disregard  his  testimony  altogether.  They 
should  not  consider  the  circumstance  further  than  as  show- 
ing inaccuracy  of  memory  or  judgment  on  the  part 
[*517]  of  the  ^witness.  The  Ta&xhn  falsus  in  tinofalsus  in 
omnibus  should  only  be  applied  in  cases  where  a  wit- 
ness wilfully  and  knowingly  gives  false  testimony. 

The  twentieth  instruction  was  also  erroneous.  It  required 
the  jury  to  acquit  the  prisoners,  if  they  were  not  present 
when  the  murder  was  committed,  although  they  may  have 
advised  or  encouraged  it  to  be  done.  The  law  is  clearly 
otherwise.  One  who  counsels  or  procures  another  to  com- 
mit a  crime,  although  he  may  be  absent  when  the  act  is 
done,  is  equally  guilty  with  the  one  perpetrating  it.  By 
the  express  provisions  of  our  statute,  he  is  deemed  to  be  a 
principal  offender,  and  may  be  indicted  and  punished  as 
such. 

The  twenty-third  instruction  was  clearly  erroneous.  It 
compelled  the  jury  to  acq  ait  the  prisoners,  unless  it  appeared 
from  the  evidence  that  the  life  of  Story  was  actually  taken 
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by  some  one  of  the  persons  indicted.  This  is  not  the  law. 
The  prisoners  might  well  be  convicted  of  the  homicide,  if 
the  fatal  blow  was  given  by  a  person  not  named  in  the 
indictment,  provided  they  were  present  aiding  or  abetting 
him,  or,  if  absent,  had  advised  or  encouraged  him  to  do 
the  act. 

6.  Was  the  prisoner,  Ryan,  properly  put  upon  his  trial  a 
second  time  for  the  murder  of  Story  ?  An  indictment  for 
murder  embraces  the  charge  of  manslaughter.  The  lesser 
is  included  in  the  greater  accusation.  On  such  an  indict- 
ment the  jury  may  find  the  prisoner  guilty  of  manslaughter. 
And  such  a  finding  amounts  to  an  acquital  of  the  charge 
of  murder.  The  finding  of  the  inferior  is  necessarily  a  dis- 
charge of  the  superior  offense.  Ryan  was  regularly  put 
upon  his  trial  on  the  indictment  and  was  found  guilty  of 
manslaughter.  In  contemplation  of  law,  the  jury  rendered 
two  verdicts  as  to  him;  one  acquitting  him  of  the  murder  of 
Story;  the  other  convicting  him  of  the  manslaughter  of 
Story.  He  was  thus  legally  tried  for  the  offense  of  murder 
and  acquitted.  It  is  perfectly  clear  that  he  could  not  again 
be  put  in  jeopardy  on  the  same  charge,  unless  that  acquittal 
was  set  aside  at  his  instance.  A  verdict  either  of  acquittal 
or  conviction  is  a  bar  to  a  subsequent  prosecution  for  the 
same  offense,  although  no  judgment  has  been  entered  upon 
it.  Mount  V.  The  State,  14  Ohio,  295;  The  State  v.  JVorveU, 
2  Yerger,  24;  Jlmit  v.  The  State,  25  Miss.  378.  It  does  not 
appear  from  the  record  that  Ryan  has  ever  waived  the  ben- 
efit of  the  verdict  of  acquittal.  It  is  true  that  he  united 
•with  the  other  prisoners  in  asking  for  a  new  trial,  but  that 
application  as  to  him  must  be  regarded  as  extending  only  to 
the  charge  upon  which  he  was  convicted.  He  had  no  oc- 
casion for  another  trial,  except  as  to  the  charge 
of  manslaughter.  Being  *legally  acquitted  of  the  [*518] 
charge  of  murder,  he  surely  did  not  desire  that  to 
be  again  investigated.  It  is  not  to  be  presumed  that  he 
would  voluntarily  place  himself  in  peril  upon  a  charge  on 
which  he  had  already  been  tried  and  acquitted.  Even  if 
the  court,  upon  his  motion,  could  open  the  whole  case,  the 
record  does  not  show  that  such  a  power  was  either  invoked 
or  exercised.     The  application  for  a  new  trial  did  not  neces- 
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sarily  relate  to  the  charge  upon  which  he  was  acquitted. 
It  naturally  referred  to  the  charge  on  which  he  was  con- 
victed. Nor  did  the  court,  in  terms,  set  aside  the  entire 
finding  of  the  jury.  It  simply  granted  the  prisoners  a  new 
trial.  The  order  was  no  broader  than  the  application. 
There  were  two  distinct  findings  as  to  Ryan,  and,  therefore, 
there  was  not  the  least  necessity  for  disturbing  the  one  ac- 
quitting him  of  murder.  The  one  might  be  set  aside,  and 
the  other  be  allowed  to  stand.  The  verdict  was  not  an 
entire  thing,  which  should  wholly  stand  or  fall.  This  view 
gives  full  effect  to  the  order  of  the  court.  There  was  still 
a  charge  upon  which  Ryan  could  be  tried.  This  view  of 
the  question  is  sustained  by  adjudged  cases.  The  case  of 
Cmnpbell  v.  The  State,  9  Terger,  333,  is  strongly  in  point. 
The  prisoner  was  tried  upon  an  indictment  containing  three 
counts.  He  was  acquitted  on  the  first  and  third  counts  and 
convicted  on  the  second.  He  entered  a  motion  for  a  new 
trial,  and  the  court,  in  sustaining  it,  set  aside  the  entire 
finding  of  the  jury.  On  the  second  trial,  he  objected  to 
being  tried  on  the  counts  upon  which  he  had  been  acquitted ; 
but  the  court  ordered  him  to  be  tried  on  the  whole  indict- 
ment. On  this  trial,  he  was  acquitted  on  the  first  and  sec- " 
ond  counts  and  convicted  on  the  third.  On  error,  it  was 
held  that  he  was  entitled  to  judgment  of  acquittal  upon  the 
first  and  third  counts,  because  as  to  them  he  was  legally 
discharged  on  the  first  trial ;  and  that  he  was  entitled  to 
the  same  judgment  on  the  second  count,  because  as  to  that 
he  was  acquitted  upon  the  second  trial.  The  court  remarked : 
"  It  is  not  necessary  to  determine  how  far  a  party  could  be 
held,  even  to  an  express  waiver  of  the  benefit  of  a  verdict 
of  acquittal.  It  is  enough  that  in  this  case  he  has  not  done 
so.  He  moved  for  a  new  trial.  We  are  not  to  suppose  his 
application  was  more  extensive  than  his  necessities.  As  he 
had  been  acquitted  upon  two  counts,  he  could  have  no  mo- 
tive to  ask  for  another  trial,  except  upon  the  one  on  which 
he  was  found  guilty ;  and  we  are  not  to  understand  his  ap- 
plication as  going  further.  But  the  record  shows  that  the 
judge,  in  granting  a  new  trial,  set  aside  the  verdict.  This 
was  error;  it  improperly  revived  the  proceedings  upon 
those  counts  upon  which  he  was  acquitted.     But  although 
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they  were  improperly  revived,  it  was  *error  to  try  [*519] 
the  defendant  a  second  time  upon  them.  Having 
been  once  tried  upon  all  the  counts  and  acquitted  of  some 
of  them,  to  try  him  again  upon  the  same  counts  would  be 
putting  him  in  jeopardy  a  second  time  for  the  same  charge." 
The  same  doctrine  is  recognized  in  the  cases  of  Slaughter  v. 
The  State,  6  Humph.  410 ;  3f orris  v.  The  State,  8  S.  &  M. 
762;  and  Hunt  v.  The  State,  25  Miss.  378. 

In  the  opinion  of  the  court,  Ryan  was  improperly  tried  a 
second  time  for  the  murder  of  Story.  He  had  previously 
been  tried  for  that  offense,  and  his  innocence  legally  estab- 
lished. The  verdict  of  acquittal  remained  in  full  force;  and 
he  could  not  again  be  put  in  jeopardy  on  the  same  charge, 
without  the  violation  of  an  express  provision  of  the  consti- 
tution. 

The  judgment  as  to  Rj^an  must  be  reversed,  and  the  cause 
will  be  remanded.  He  may  still  be  put  upon  his  trial  on 
the  charge  of  manslaughter.  As  respects  the  other  prison- 
ers, the  judgment  must  be  affirmed. 

Judgment  affirmed. 


"Wm.  "E.  Davis  et  al.  v.  S.  B.  Hopkins. 

Appeal  from  Kendall. 

Contract  to  bid  for  another — Usury — Possession  of  land  as  notice. — 
Wliere  a  party,  at  a  public  land  sale  by  the  government,  agreed  by 
parol  with  the  person  in  possession  of  such  land,  and  who  had  made 
improvements  thereon,  to  bid  off  his  claims  and  advance  the  money 
at  twenty  per  centum  per  annum,  and  took  the  title  in  his  own  name, 
held  that  such  a  contract  is  not  within  the  statute  of  frauds,  but  is  a 
loan,  and  subject  to  the  objection  of  usury  for  the  excess  of  interest 
over  the  lawful  rate,  and  that  upon  the  payment  to  the  person  enter- 
ing the  land  of  the  principal  and  lawful  interest,  equity  will  compel 
him  to  convey  the  land  to  the  person,  or  his  assigns,  for  whose  benefit 
the  land  was  entered.  Held,  also,  that  any  attempt  to  comphcate  the 
transaction  by  taking  the  title  in  a  third  person's  name,  under  the  pre- 
tense that  it  was  for  such  third  person,  will  not  prevent  a  com't  of 

Cited:  Absolute  deed,  when  treated  as  a  mortgage,  32  111.  484; 
38  111.  406 ;  18  lU.  579.  Character  of  conveyance  open  to  inquiry,  21  111. 
580.  Resvdting  trust  in  equity,  70  111.  419.  Intention  of  parties,  how 
shown,  35  lU,  195.  Contract,  whether  a  loan,  15  111.  529.  Possession  is 
notice,  91  HI.  280. 
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equity  from  investigating  and  ascertaining  its  true  character,  and  if 
satisfied  that  this  machinery  was  used  to  conceal  its  true  character  of 
a  loan,  of  so  declaring  it.     Held,  also,  that  the  purchaser  and  gi-antee 
of  the  person  entering  land  on  such  a  contract  was  bound  to  take 
notice  of  the  equitable  rights  of  the  person  in  possession  of  the  land. 
Bill  to  redeem  —  Competency  of  witness. —  Held,  also,  that  the  pur- 
chaser and  grantee  of  the  person  having  the  equitable  title  under  such 
a  contract  might  file  his  biU  to  redeem  said  land,   and  by 
[*520]  *executing  a  release  could  use  his  grantee  as  witness  to  prove 
.     the  contract,  and  that  its  terms  had  been  complied  with  by  him, 
the  witness. 

This  was  a  bill  filed  in  the  Kendall  circuit  court,  by  the 
appellee  against  the  appellants,  for  a  conveyance  of  the 
lands  therein  mentioned. 

The  nature  and  object  of  the  bill  sufficiently  appear  in  the 
opinion  of  the  court. 

This  cause  was  heard  and  decree  entered  at  the  March 
term,  1854,  of  the  Kendall  circuit  court,  Leland,  judge. 
The  decree  appears  in  the  opinion,  and  from  which  decree 
the  defendants  appealed. 

ScATEs,  J.  At  the  public  land  sale  of  the  government  at 
Chicago,  on  the  13  th  of  February,  1843,  Davis  bid  off  the 
east  half  K  E.  31,  and  east  half  S.  E.  30,  T.  3Y  north,  range 
8  east,  third  principal  meridian,  lying  in  Kendall  county,  the 
first  at  $1.28,  and  the  last  at  $1.25  per  acre,  and  took  a  cer- 
tificate of  entry  in  the  name  of  Geo.  A.  O.  Beaumont.  On 
the  20th  of  November,  1843,  Beaumont  conveyed  these 
tracts  to  Davis,  and  on  the  23d  of  November  Davis  entered 
at  the  land  office  the  west  half  of  31.  Beaumont's  deed  to 
Davis  was  not  recorded.  So  the  matter  stood  until  the  4th 
of  May,  1848,  when  Davis  conveyed  all  these  lands  to  Fran- 
cis Howe. 

On  the  9th  of  March,  1849,  the  defendant  Hopkins  filed 
this  bill  against  Davis,  Howe,  and  Israel  P.  Vancleve  and 
wife,  praying  a  conveyance  of  these  lands  from  Davis  and 
Howe  to  him. 

The  allegations  of  the  bill  may  be  summed  up  as  present- 
ing the  following  case,  and  which  is  not  designated  or  char- 
acterized as  a  bill  for  a  specific  performance,  or  a  bill  to 
redeem  a  mortgage. 

Previous  to  1840,  Arnold  and  Judson  owned  a  "claim" 
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and  an  improvement  on  these  lands  of  tlie  government, 
which  they  sold  to  Yancleve  for  $300  or  thereabout,  under 
which  pm'chase  Yancleve  took  possession  as  early  as  1840. 
He  attended  the  pubhc  sale  in  1843,  for  the  purpose  of 
securing  these  lands,  but  not  having  the  money  to  pay  for 
them,  he  applied  to  Davis,  his  neighbor,  to  purchase  them 
for  him.  He  declined,  for  want  of  money  to  spare,  but  took 
the  numbers  of  the  tracts.  A^ancleve  then  procured  Dr. 
Foster  to  agree  to  enter  an  eighty-acre  tract  of  them. 
Again  meeting  with  Davis  just  as  the  biddings  commenced, 
Davis  inquired  how  he  was  succeeding,  and  upon  being 
informed  of  this  partial  arrangement,  offered  to 
*enter  the  whole,  and  insisted  upon  Yancleve's  re-  [*521] 
pealing  his  partial  arrangement  with  Foster,  that  he 
might  as  well  have  the  whole  as  a  part,  and  immediately 
went  to  the  sale  and  commenced  bidding  against  Foster, 
who  was  not  informed  of  the  new  arrangement  until  Davis 
publicly  announced  that  he  was  bidding  for  Yancleve,  when 
Foster  desisted,  and  Davis  became  the  purchaser.  The 
terms  agreed  upon  with  Foster  were,  the  repayment  of  the 
purchase  money  with  twenty-five  per  cent,  interest  per  an- 
num until  paid.  These  terms  had  been  made  known  to 
Davis  with  the  arrangement,  and  in  relation  to  them  he 
said  he  would  enter  the  whole  upon  as  good  terms  as  Dr. 
Foster,  and  a-ccordingly  bid  off  the  land  as  stated.  The  bill 
states  the  terms  with  Davis  to  be  twenty  per  cent,  per  an- 
num. This  is  the  substance  of  the  contract  set  up  in  the 
bill.  The  subsequent  parts  of  the  bill  contain  a  detail  of 
facts  in  relation  to  subsequent  interviews  and  conversations 
between  Yancleve  and  wife,  and  Davis  and  Beaumont,  and 
Davis  alone,  in  one  of  which  the  rate  of  interest  was  fixed 
a,t  twenty  per  cent. ;  also  of  Yancleve's  procuring  the  neces- 
sary amount  of  money,  and  offering  to  pay  upon  receiving 
a  deed,  but  which  was  refused  on  various  pretexts ;  also, 
that  Yancleve  had  performed  work,  etc.,  for  Davis,  which 
Davis  agreed  should  be  in  payrrient  of  the  land,  and  \vhich, 
together  with  money  paid,  exceeded  the  amount  due  for  the 
land.  The  bill  further  shows  two  conveyances  by  quitclaim 
from  Yancleve  and  wife  to  Hopkins  with  delivery  of  pos- 
session.    The  first  on  the  21st  of  December,  1847,  in  which; 
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by  mistake,  a  part  of  the  land  was  omitted ;  the  second  on 
the  2d  of  June,  1848,  inckiding  the  whole,  to  correct  the 
mistake.  Possession  from  18-iO  to  1848  is  alleged  in  Yan- 
cleve,  and  since  in  Hopkins,  as  well  as  improvements  by 
former;  and  notice  is  charged  upon  Howe  of  Yancleve's 
title  by  this  possession,  and  by  the  filing  of  a  former  bill, 
11th  of  March,  1818,  which  was  dismissed  for  want  of  suf- 
ficient averments  of  tender.  I  deem  any  further  detail  here 
unnecessarj^ 

Davis  answered  without  oath,  denying  generally  the  ma- 
terial facts  in  the  bill,  and  relied  upon  the  statute  of  frauds. 

Howe's  answer  is  sworn,  setting  up  his  purchase  for  a  val- 
uable consideration,  denying  notice;  after  his  death  his 
widow  and  heirs  answer  generally,  that  they  know  nothing. 

Yancleve  and  wife  admit  all  the  statements  of  the  bill. 

Hopkins  executed  a  general  release  to  Yanclere  and  wife, 
and  took  their  depositions.  The  plaintiffs  introduced  the 
former  bill  in  evidence. 

The  court  decreed  the  transaction  to  be  a  loan  of  monev ; 

found  that  the  contract  was  usurious ;  that  the  pur- 

[*522]  chase  money  *with  twelve  per  cent,  had  been  paid ; 

and  decreed  a  conveyance.     And  this  decree  is  the 

error  assigned. 

The  view  we  take  of  this  case  renders  it  unnecessary  ta 
examine  or  discuss  many  of  the  points  raised  upon  the  argu- 
ment. 

The  proofs  do  not  show  a  case  of  a  combination,  or  an 
agreement  to  prevent  competition  at  the  biddings ;  conse- 
quently no  question  can  arise  as  to  a  fraud  upon  the  govern- 
ment under  the  act  of  congress. 

ISTeither  do  we  place  it  upon  the  ground  of  an  exception 
out  of  the  statute  of  frauds.  If  it  depended  upon  this,  it 
might  be  difficult  to  distinguish  it  from  that  class  of  cases 
held  to  be  within  the  statute,  where  the  refusal  to  execute 
the  parol  agreement,  made  void  by  the  statute,  is  the  ground 
of  fraud  upon  which  it  is  sought  to  take  it  out  of  the  stat- 
ute. This  would,  in  effect,  repeal  the  statute.  Unless  there 
be  other  circumstances  of  fraud  than  merely  such  refusal, 
equity  would  hardly  grant  relief. 

This  case  has,  indeed,  other  such  circumstances,  but  they 
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will  only  be  referred  to  as  illustrative  of  the  ground  upon 
which  we  place  it,  and  not  for  the  purpose  of  discussing  the 
statute  of  frauds. 

We  are  of  opinion  that  the  court  below  correctly  found 
that  the  contract  set  up  in  the  bill  constituted  a  loan,  and 
that  the  proofs  in  this  respect  sustained  the  allegations. 
The  same  question  was  before  us  at  this  term,  in  Smith  et 
al.  v.  SacJcett  et  al.,  post,  p.  528,  in  which  this  court  aiSrm'ed 
a  decree  which  found  a  loan  of  money,  under  circumstances 
as  complicated  and  multifarious  as  these.  The  case  of 
Williams  v.  Bishoj)  et  al.,post,  though  reversed,  was  not  for 
any  error  in  the  determination  in  this  respect,  though  the 
weight  of  evidence  seemed  to  be  the  other  way.  The  ques- 
tion, indeed,  is  not  entirely  new,  for  it  arose  in  lliller  et  al. 
V.  Thomas  et  al.  14  111.  R.  428,  and  was  found  to  be  a  loan. 
Indeed,  it  seems  to  be  a  device  resorted  to  for  the  conceal- 
ment of  usury,  or  hard  and  unconscionable  terms,  but  is 
destined  to  defeat  whenever  its  true  character  may  be 
reached  and  exposed  by  proofs.  I  do  not  perceive  that  it 
opens  the  door  any  wider  than  it  ah^eady  stands,  to  combi- 
nation of  frauds  and  perjury.  All  our  transactions  are  lia- 
ble to  the  same  where  we  are  destitute  of  evidence  for  their 
exposure ;  and  the  remedy  proposed,  by  disregarding,  would 
equally  apply,  and  exclude  all  testimony,  verbal  or  written, 
because  it  might  be  the  result  of  combination,  fraud,  deceit, 
perjury  and  forgery. 

It  is  true  the  principal  witnesses  in  this  case,  Yancleve 
and  his  wife,  occupy  an  exceedingly  hazardous  and 
delicate  position,  *and  one  which  exposes  their  mo-  [*523] 
tives  and  veracity  to  question  from  either  side  as 
they  may  testify  against  it.  From  the  plaintiffs,  that  they 
testify  from  motives  of  revenge  for  disappointed  hopes,  or 
with  secret  expectations  of  gain  by  Hopkins'  success. 
From  defendant,  that  they  had  related  as  facts  a  state  of 
case  to  which  they  refuse  to  swear,  and  have  so  deceived 
and  defrauded  him  of  the  consideration  paid,  or,  in  reclaim- 
ing the  account  on  Davis,  that  they  perjured  themselves 
for  gain.  No  one  with  a  proper  sense  of  self-respect  and 
self-protection  would  ever,  officiously  or  voluntarily,  seek 
such  a  position.     Nor  does  it  appear  they  have.     There  is 
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no  interest  in  the  event,  apparent  on  the  record,  but  the 
contrar}^ ;  and  upon  their  voir  dire  they  deny  any  not  ap- 
parent. They  are,  therefore,  competent,  and  I  may  add, 
their  credibihty  is  unimpeached,  and,  I  therefore  presume, 
unimpeachable.  J.  P.  Yancleve  testified  substantially  to 
the  conversations  and  offers  of  Davis  as  charged  in. the  bill, 
except  that  the  per  cent,  was  to  be  as  good  as  Dr.  Foster 
would  do.  His  testimony  also  shows  that  Davis  after- 
wards agreed  to  receive  his  work  and  labor  towards  the 
payment  for  the  land,  and  encouraged  him  to  do  his  work 
by  saying  that  it  was  as  easy  a  way  as  any  to  pay  for  it ; 
and  with  this  object  in  view,  he  neglected  his  own,  and 
worked  for  Davis  at  tiraes  when  he  otherwise  would  not. 
His  whole  biU  of  work  amounted  to  as  much  as  the  debt 
and  interest,  though  this  declaration,  that  it  should  go  on 
the  land,  was  not  repeated  at  such  hiding,  or  job  of  labor 
done  by  him.  He  and  his  wife  both  show  that  in  different 
conversations  with  Davis,  and  one  with  Davis  and  Beau- 
mont, they  promised  to  let  them  have  the  land  whenever 
the  money  was  ready,  and  at  twenty  per  cent,  interest. 

They  are  corroborated  in  part  by  their  son,  to  whom 
Davis  said  he  intended  to  let  Mrs.  Yancleve  have  the  land. 
The  money  was  procured  in  the  course  of  two  or  more 
years,  and,  although  a  legal  technical  tender  is  not  proven, 
it  was  offered  to  him  by  them,  and  he  informed  that  they 
had  it,  were  ready,  willing  and  anxious  to  pay  it  and  take 
a  deed,  and  were  only  prevented  ,from  making  pajnnent  or 
a  legal  tender  by  his  excuses  for  not  being  ready  and  able 
to  convey. 

The  excuses  were,  that  the  land  was  bought  for  or  in  the 
name  of  his  brother,  who  lived  in  ISTew  York,  and  who  had 
the  necessary  papers.  This  statement  was  also  made  by 
Beaumont,  that  he  had,  as  agent  of  Mr.  Davis  'of  ]N"ew 
York,  bought  for  him  such  lands  as  were  pointed  out  by 
plaintiff,  "W".  K.  Davis.  This  is  also  set  up  in  the  answer  as 
a  defense. 

Had  this  been  true,  we  suppose  it  was  susceptible  of  proof. 

None,  however,   is   offered;    neither   is   there   any 

[*524]  offered  why  the  ^certificate  of  entry  was  taken  in 

Beaumont's  name,  or  of  any  consideration  paid  by 
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Davis  to  Beaumont,  or  liis  brother,  for  tlie  lands  conveyed 
to  him  by  Beaumont.  We  are  left  to  conjecture,  and  the 
most  natural  one,  in  connection  with  the  facts"  of  the  case, 
is,  that  the  use  of  Beaumont's  name  in  the  certificate,  and 
of  his  brother's  in  the  statement,  was  for  the  purpose  of 
some  concealment.  So  far  as  the  proof  goes,  we  must  re- 
gard the  plaintiff  as  the  real  and  only  party  in  the  trans- 
action ;  and  will  view  and  treat  the  case  as  if  no  other  had 
been  named  or  connected  with  it.  Further,  we  can  not 
resist,  wholly,  the  impressions  this  course  of  dealing  is  cal- 
culated to  produce  —  that  this  machinery  was  used  to  con- 
ceal the  true  character  of  the  transaction  as  a  loan,  and 
complicate  and  invest  it  with  the  character  of  a  parol  agree- 
ment for  the  purchase  or  sale  of  land. 

Here,  too,  as  in  the  case  of  Sackett  in  Smith  et  al.  v. 
Sackett  et  at.,  the  purchaser  of  the  government  has  neg- 
lected and  failed  to  show  that  he  attended  the  sale  of  lands 
for  the  purpose  or  with  the  wish  to  invest  in  lands,  or  that 
he  had  any  wish  to  purchase  this  particular  tract,  until  re- 
quested to  do  so  by  Yancleve  for  him.  The  manner  in 
which  his  attention  is  called  to  these  particular  tracts,  and 
his  purchase  under  the  circumstances,  driving  off  Dr.  Foster, 
by  his  competition  and  announcement,  from  making  Yan- 
cleve a  loan  of  the  value  of  one  eighty-acre  tract,  all  tend 
to  show,  and  do  show,  that  he  was  ready,  willing,  and  did 
agree  by  his  bidding  on  the  land,  to  loan  Yancleve  the 
amount  the  lands  would  bring.  And  this  would  be  a  good 
contract  of  loan,  without  a  specified  rate  of  interest,  or 
time  of  repayment.  The  law  would  fix  the  first,  and  when 
it  became  due,  presently  on  demand.  It  is  objected  to  as 
showing  a  contract  for  want  of  mutuality;  but  I  think 
groundlessly,  for  the  proofs  now  before  us  would  sustain  an 
action  for  the  money  with  interest. 

The  objection  to  the  uncertainty  in  the  contract  alleged 
and  proved,  as  to  the  rate  of  interest,  might  have  weight 
on  a  bill  for  specific  performance  of  a  parol  contract  under 
the  statute  of  frauds.  But  in  an  action  for  money  loaned, 
or  in  this  case  of  a  bill  to  redeem,  the  essential  matter  is 
the  loan,  and  with  it  will  be  awarded  such  interest  as  may 
be  proven.     We  are  not  disposed  to  regard,  in  such  a  case 
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as  this,  a  misclescription  as  to  tlie  amount  of  interest  as  a 
fatal  variance  in  the  description  of  the  contract. 

The  length  of  time  between  this  purchase  and  the  asser- 
tion of  it,  as  one  absolute  in  his  own  right  by  Davis,  and 
his  concealment  of  the  fact  of  a  convej^ance  from  Beau- 
mont to  him,  by  not  having  it  recorded,  while,  at 
["525]  the  same  time,  he  held  out  *to  Yancleve  that  the 
title  was  in  his  brother,  all  for  the  space  of  near  five 
years,  strongly  corroborate  the  statement  of  Vancleve  in 
relation  to  its  being  a  loan.  A  further  corroboration  is 
found  in  the  fact  that,  during  all  this  time,  Davis  asserted 
no  claim  at  all  for  himself,  and  none  for  his  brother,  either 
to  the  possession  or  for  rents,  though  Yancleve  continued  in 
the  open  possession,  asserting  to  Davis  his  claim  and  right 
to  it  under  the  arrangement  for  its  entry,  and  from  time  to 
time,  until  he  became  ashamed,  he  says,  demanding  a  deed 
or  a  bond  for  title ;  and  especially,  when  about  to  make  re- 
pairs, urging  that  he  did  not  want  to  spend  his  money 
without  something  to  show  title,  and  again  Davis  assuring 
him  he  should  have  the  land. 

It  is,  indeed,  impossible  to  resist  the  conclusion  that  there 
was  a  contract  for  the  land,  without  wholly  discrediting  the 
Yancleves'  testimony,  and  equally  clear  is  the  character  of 
that  contract  a  loan  of  money. 

The  objections  to  the  contract  charged,  and  the  one 
proven,  that  the  returns  are  not  clearly,  precisely,  fully  and 
specifically  shown,  have  but  little  weight  against  a  contract 
for  the  loan  of  money.  The  law  will  fill  up  sufficient  de- 
tails to  such  a  contract,  by  imposing  an  obligation  for  repay- 
ment with  interest.  If  one  advance  money  for  another's 
use  at  his  instance,  without  more,  the  law  will  fix  lawful 
interest  as  an  incident,  and  make  it  due  upon  request.  If 
the  lender  desire  greater  interest  he  must  bargain  for  it ;  if 
the  borrower  require  longer  time  he  must  specify  it. 

The  very  paucity  of  facts  in  this  negotiation  tends 
strongly  to  show  it  a  loan,  Yancleve  applied  to  Davis  to 
secure  his  "  claim.''  ISTo  one  acquainted  with  the  situation 
of  the  country  and  the  circumstances  and  condition  of  the 
people  in  relation  to  the  pubhc  lands  would  understand 
this  application  as  a  request  to  purchase  the  land  for  the 
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purpose  of  selling  it  again  to  Yancleve.  But  every  one 
familiar  with  the  manner  of  settling  upon  and  improving 
the  public  lands,  and  of  purchasing  when  able,  would  at 
once  understand  and  comprehend  such  an  application  as 
one  for  a  loan  of  money.  The  manner  of  securing  that 
loan,  by  taking  the  title  to  the  lender,  could  make  no  dif- 
ference. 

Again,  it  appears  from  the  proofs  that  soon  after  Yan- 
cleve sold  to  Hopkins,  Davis  for  the  first  time  set  up  title 
adverse  to  the  alleged  arrangement  by  giving  Yancleve  no- 
tice to  quit.  Yancleve  delivered  possession  to  Hopkins 
about  the  1st  of  March,  1848;  and  on  the  4th  of  May  fol- 
lowing Davis  conveyed  to  Howe,  who  pursued  this  ad- 
verse claim  by  bringing  an  ejectment,  and  recovering  judg- 
ment. 

*Howe  comes  in  under  such  circumstances,  at  such  [*526] 
a  juncture  of  the  transaction,  and  after  so  long, 
open  and  undisputed  a  possession,  that  we  can  not  regard 
him  as  a  hona  fide  purchaser  without  notice  for  a  valuable 
consideration.  His  answer,  which  is  made  to  a  full  disclos- 
ure of  all  these  facts  in  the  bill,  and  to  direct  interroga- 
tories as  to  the  hona  fides  of  his  purchase,  is  not  full,  open, 
and  direct.  He  makes  no  answer  as  to  the  hona  fides  of  his 
purchase,  and  is  rather  otherwise  evasive  in  relation  to  an 
understanding  that  the  lands  were  to  be  reconveyed.  The 
consideration  he  paid  was  two  promissory  notes  payable  to 
Davis  or  order,  which  are  neither  paid  nor  transferred, 
though  he  would  intimate  that  they  may  be.  His  equi- 
table claims  are  further  weakened  by  the  fact  that  he  not 
only  purchased  at  an  undervalue,  but  without  knowing  or 
seeing  the  premises,  and  deeming  it  necessary  immediately 
to  give  back  an  immediate  agency  the  same  day  to  Davis, 
to  watch  over  and  protect  the  lands  from  trespassers,  etc., 
under  which  Davis  caused  the  ejectment  suit  to  be  instituted 
and  prosecuted.  This  part  of  the  transaction  looks  to  me 
to  be  a  contrivance,  under  a  thin  and  transparent  veil,  like 
the  certificates  of  entry  in  the  name  of  Beaumont  as  the 
property  of  Davis'  brother  in  New  York ;  and  which  found 
their  way  back  into  W.  K.  Davis,  by  conveyance  from  Beau- 
mont, without  any  proof  of  purchase  of  or  payment -for 
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them,  other  than  the  face  of  the  deed.  Howe  must  be  held 
to  all  the  consequences  legithnately.  arising  from  the  con- 
structive notice  by  possession. 

The  question  arising  upon  the  proof  of  the  former  bill  is 
one  of  some  difficulty,  in  relation  to  the  identity  of  the 
causes  of  action  or  subject-matter  of  the  bill.  In  Gray  et 
al.  V.  Gillilan  et  al.,  ante,  p.  453,  decided  at  this  term,  I  felt 
a  necessity  to  examine  the  authorities  at  some  length ;  and 
from  the  authorities  the  court  arrived  at  a  conclusion  that 
it  is  necessary  to  plead  a  former  recovery  to  constitute  a 
bar  by  estoppel ;  but  that  under  the  general  issue,  it  will  be- 
come conclusive  in  evidence.  The  estoppel  and  conclu- 
siveness operates  upon  the  causes  of  action  and  defenses 
apparent  upon  the  face  of  the  record,  and  also  all  that  were 
actually  investigated,  if  properly  admissible  under  the  plead- 
ings, though  not  apparent  upon  the  face  of  the  record ;  and 
under  which  will  be  included  transactions,  the  merits,  valid- 
ity and  fairness  of  which  may  have  been  investigated.  And 
this  will  include  the  transaction  as  a  whole,  although  it 
were  drawn  in  by  an  investigation  of  only  part,  when  that 
part  was  determined  upon  the  ground  of  fraud  or  want  of 
consideration  in  the  transaction  itself,  and  to  the  same  effect 
where  a  transaction  had  been  split  up,  and  part  investigated 

and  passed  into  judgment. 
[*527J       *The  difficulty  arises  as  to  the  identity  of  the 

causes.  Hopkins,  to  show  notice  to  Howe,  avers 
as  pendente  lite  a  bill  filed  by  him  against  Davis  for  the 
same  causes,  and  which,  he  states,  was  dismissed  on  demur- 
rer for  want  of  a  sufficient  tender.  Davis  answers  that  it 
was  not  dismissed  for  the  reason  alleged,  but  for  want  of 
equity.  The  other  defendants  do  not  notice  these  allega- 
tions. By  agreement  this  record  is  admitted  before  the 
court  at  the  hearing,  subject  to  all  exceptions.  JS'one  are 
taken  except  as  to  its  effect  upon  the  argument. 

Upon  inspection  of  the  record  we  find  a  bill  between  dif- 
ferent parties  and  apparently  for  a  different  cause  of  action, 
yet  with  so  many  ear-marks  as  strongly  induce  the  belief 
that  the  allegation  is  true.  Still  there  is  the  allegation  of 
the  party  upon  the  record  that  it  is  the  same,  against  the 
truth  of  the  record  as  to  identity.     The  former  bill  sets  out 
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a  very  similar,  or  I  may  say,  identical,  negotiation  for  the 
entry  of  one  of  these  tracts  only,  between  Vancleve  and 
Davis,  and  at  Chicago ;  but  this  contract  was  made  more 
than  a  year  before  the  one  in  this  bill.  It  was  in  January. 
1842.  Most  of  the  other  facts  are  very  similar  to  these  as 
far  as  they  go.  Howe  was  not  a  party ;  and  even  if  the 
same  transaction  need  not  have  been,  as  it  was,  filed  before 
he  bought.  Yancleves  are  not  parties,  though  shown  to 
be  vendors  by  quitclaim,  as  in  this,  and  to  have  held  and 
claimed  an  open  account,  which  is  there  also  offered  as  pay- 
ment and  set-off.  That  bill  shows  a  want  of  proper  parties, 
so  far  as  Hopkins  claimed  any  equity  in,  or  control  over, 
this  account,  and  might  properly  enough  have  been  dis- 
missed upon  that  ground,  which  was  specially  assigned  as 
one  of  the  causes  of  the  demurrer.  Where  there  are  causes 
assi":ned  which  d^o  to  the  merits  and  others  which  do  not? 
and  a  general  judgment,  it  is  difficult  to  determine  that  the 
cause  was  heard  upon  its  merits. 

With  these  difficulties  in  the  way  of  determining  that 
there  was  such  a  judgment  in  bar  as  could  be  pleaded  or 
would  conclude  in  evidence,  and  more  particularly  as  we 
must  find  the  truth  of  the  allegations  in  this  bill,  as  to  iden- 
tity, against  the  truth  of  the  record  offered  in  evidence,  we 
must  solve  the  difficulty  by  the  principles  of  the  case  of 
King  on  the  prosecution  of  Smith  v.  Taylor,  3  Barn.  & 
Cress.  E.  402  (10  Eng.  C.  L.  E.  231),  by  estopping  the  party 
from  contradicting  the  record,  which  showed  the  offense  to 
have  been  committed  in  a  former  reign,  but  which  the  party 
alleged  was  committed  in  the  then  present  reign. 

The  only  remaining  question  is  in  relation  to  the  account. 
This  calls  for  a  passing  notice  merely.  Yancleve's 
testimony  *clearly  shows  that  this  account  was  to  be  [*528] 
received  in  payment  by  express  agreement  of  Davis. 
This  was  not,  nor  did  it  become  necessary  to  repeat  the 
argument  in  relation  to  each  successive  employment  of 
Yancleve.  Having  the  assurance  that  his  labor  should  go 
in  payment  of  the  land,  it  became  the  duty  of  Davis  to 
notify  him  when  this  arrangement  was  to  change.  Until 
such  notice,  each  successive  item  of  labor  became  payment 
to  the  extent  of  its  value,  unless  Davis  shows  some  other 
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application  of  it.  He  alleges  large  demands  against  Yan- 
cleve,  exceeding  the  whole  account,  and  an  indebtedness  to 
him  of  a  balance  of  several  hundred  dollars.  As  this  is  not 
responsive  to  the  bill,  it  was  necessary  he  should  prove  his 
account  if  he  desired  to  meet  and  absorb  all  or  any  portion 
of  the  account  of  Yancleve.  Having  offered  no  proof,  we 
presume  there  was  no  account.  Vancleve  proves  the  ac- 
count to  an  amount  exceeding  the  purchase  money  and 
interest  at  the  highest  rate  named. 

It  is,  therefore,  unnecessary  to   examine  the   question 
whether  Hopkins  can  plead  the  usury. 

Decree  affirmed. 


B.  Smith  et  al.  v.  S.  Sackett  et  al. 
Appeal  from  Wi7inehago. 

Contract  construed  to  constitute  mortgage,— Where  A.  and  B.  had 
made  improvements  on  and  were  claimants  of  public  lands,  and  de- 
sired to  enter  them  at  public  land  sale,  and  for  that  pm-pose  applied  to 
C.  for  a  loan,  which  was  refused,  but  C.  agreed  and  did  loan  to  his 
brother  D. ,  and  took  liis  note  therefor,  the  requisite  amount,  with  direc- 
tions to  invest  it  for  A.  and  B.'s  accommodation,  if  the  lands  should 
prove  satisfactory  security,  and  D.  accordingly  entered  said  lands  in 
Ms  own  name,  and  gave  a  bond  for  title  upon  payment  in  two  years 
of  the  purchase  price,  interest,  expenses  and  pay  for  his  time  and 
trouble  in  the  business,  conditioned  that  A.  and  B.  should  pay  D.'s 
note  to  C.  in  discharge  to  that  amount  of  the  bond,  and  that  a  failure 
on  their  part  to  take  up  said  note  should  work  a  forfeiture  of  the  bond : 
Held,  that  such  a  transaction  was  not  a  sale  to  A.  and  B.  of  the  land, 
but  a  loan,  and  that  D.  sustained  the  relation  of  mortgagee  to  A.  and 
B. ,  and  his  lien  was  only  a  mortgage  on  the  land. 

Death  of  one  mortgagor  — jRig/i^s  o/  widoiv  and  heirs  —  Subsequent 
sales  —  Bill  in  equity.—  Held,  also,  that  upon  the  death  of  A.,  before 
the  expiration  of  the  two  years,  leaving  a  widow  and  infant  child, 
who  employed  an  agent  to  get  an  extension  of  the  time,  and  at  the 
same  time  the  surrender  by  B.  of  the  original  bond  to  D,,  and  abandon- 

Cited  :  Character  of  conveyance  open  to  inquiry,  21  111.  580.  Abso- 
lute deed,  when  a  mortgage,  18  111.  579;  33  111.  484;  38  111.  406.  Inten- 
tion of  parties,  how  shown,  35  111.  195.  Contract,  whether  a  loan,  15 
in.  522.  Obligee  can  not  surrender  interest  of  co-obligee,  when,  65  111. 
4:5.     Rule  as  to  assignment  of  cross-errors  changed,  99  111.  424. 
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ment  of  his  rights  thereunder,  such  surrender  of  the  original  bond  by 
B.  was  no  rescission  of  the  contract  as  to  A.'s  heirs,  and  that  a  resale  of 
the  lands  to  the  agent  of  A.'s  widow  did  not  affect  the  right  of 
such  widow  and  *heir.  Held,  also,  that  upon  default  of  the  [*529] 
agent  on  such  resale  to  pay  up  according  to  her  contract,  and  a 
resale  again  by  deed  to  a  third  person,  with  notice,  that  A.'s  widow 
and  heir  had  a  right  to  file  their  biU  against  such  purchaser  for  her 
account  of  half  the  waste,  damages  and  rents  only,  the  other  half 
would  belong  to  the  defendant,  the  grantee  of  D.,  as  B.  had  aban- 
doned his  right  and  interest  ia  the  contract  to  D.,  the  grantor  of  de- 
fendant. 

This  was  a  bill  originally  filed  in  the  Winnebago  circuit 
court  by  the  widow  and  infant  child  of  Levi  Moulthrop, 
deceased,  to  redeem  the  lands  in  said  bill  described,  and  for 
an  account,  etc.  Afterwards  the  widow  intermarried  with 
Benjamin  Smith,  who  is  also  made  party  complainant.  The 
character  of  the  bill  sufficiently  appears  from  the  opinion. 
A  decree  was  entered  at  the  May  term,  1854,  Sheldon,  judge, 
which  also  appears  in  the  opinion,  and  from  which  decree 
said  complainants  appealed. 

ScATES,  J.  The  same  question  is  involved  in  this  case  that 
was  decided  in  Miller  et  al.  v.  Thomas  et  al.  14  111.  E.  428, 
Williams  v.  Bishop  et  al.,  post,  and  Davis  et  al.  v.  Hopkins, 
ante,  p.  519,  and  that  is,  whether  the  transaction  amounted 
to  a  loan  of  money.  For  if  the  loan  is  satisfactorily  estab- 
lished, the  plaintiffs  here,  who  appealed  from  their  own  de- 
cree, may  go  into  the  inquiry  they  now  make,  whether  the 
decree  awards  them  all  they  are  entitled  to  recover.  If  the 
loan  is  not  estabhshed  they  are  entitled  to  recover  nothing, 
and  however  erroneous  the  decree  might  be  shown  upon  the 
supposition  of  a  loan,  they  could  not  reverse  it,  because 
greater  wrong  was  not  done  by  it  to  the  defendants.  The 
pleadings  and  proofs  are  very  voluminous,  and  the  questions 
raised  are  as  numerous.  I  shall  attempt  a  simplification, 
and  state  only  the  substance  of  so  much  of  the  pleadings, 
proofs  and  points  raised  as  are  necessary  for  the  disposition 
of  the  cause  according  to  our  view  of  its  merits. 

I  remark,  therefore,  that  the  bill  is  not  framed  to  set  aside 
the  bond  from  S.  Sackett  to  L.  and  E.  P.  Moulthrop,  so  far 
as  any  interest  is  secured  to  E.  P.  Moulthrop,  for  want  of 
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any  interest  in  him,  or  consideration  paid  by  him  for  the 
land.  The  complainants  set  up  this  bond,  and  claim  under 
it.  They  can  not  claim  under  it  and  avoid  it  at  the  same 
time.  Levi  Moulthrop  may  not  avoid  his  own  act,  for  want 
of  consideration,  to  the  prejudice  of  innocent  third  persons. 
He  was  a  party  obligee  in  this  bond  with  E.  P.  Moulthrop, 
which  shows  as  much  interest  in  the  one  as  the  other.  We 
must  regard  the  interests  as  declared  there,  until  a  proper 

case  is  presented  by  sufficient  allegations  against  E. 
[*o30]  P.  Moulthrop  and  those  claiming  under  him,  to  *set 

aside  his  claim  for  fraud  or  want  of  consideration. 
Another  remark  might  apply  here,  and  that  is,  that  a  want 
of  consideration  is  allowed  as  a  defense  to  executory  con- 
tracts. It  does  not  follow  that  it  may  be  cause  to  set  aside 
executed  agreements  or  gifts  as  between  the  parties. 

Under  the  allegations  of  this  bill,  which  is  really  a  bill  to 
redeem  from  a  mortgage,  for  in  no  other  light  in  Avhich  we 
view  it  is  there  any  relievable  equity  shown,  we  shall  treat 
it  as  an  undivided  estate  in  fee  in  L.  and  E.  P.  Moulthrop 
in  the  lands  described  in  the  bond.  This  view  will  divest 
the  case  of  much  of  its  complexity  in  the  pleadings  and 
proofs.  For  much  of  the  proofs  is  introduced  to  show  that 
E.  P.  Moulthrop  had  no  estate  in  the  land,  and  that  defend- 
ants can  not  claim  under  him.  If  it  were  a  case  of  a  result- 
ing trust  in  equity,  this  question  might  properly  enough 
arise.  There  is  no  pretense  here  tliat  the  money  belonged 
to  L.  Moulthrop,  unless  it  became  his  by  a  loan.  If  there 
was  no  loan,  the  money  belonged  to  S.  Sackett;  he  pur- 
chased for  himself,  as  he  contends,  and  the  lands  were  abso- 
lutely his.  It  only  confuses  the  true  inquiry,  which  is  the 
question  of  loan,  by  going  behind  it  into  an  investigation  of 
pre-emption  claims,  settlements  and  improvements,  which 
can  alone  raise  questions  of  abstract  equities  amongst  occu- 
pants. These  inquiries  might  lead  rather  to  the  fruitless 
result  of  showing  to  whom  he  ought  to  have  loaned  the 
money,  than  to  whom  he  did  loan  it.  Had  the  entry  been 
made  clearly  as  a  loan,  for  the  benefit  of  the  true  owner  of 
a  claim,  improvement  or  pre-emption  right,  Ave  might  well 
inquire  into  the  evidences  of  that  ownership.  But  in  this 
case  no  such  rights  or  claims  stood  in  the  way  to  prevent 
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any  one  from  purchasing  these  lands  of  the  government. 
S.  Sackett  attended  the  land  sales  and  purchased  them  with 
money  which  indisputably  belonged  to  himself  or  B.  Sackett, 
unless  one  or  both  had  made  it  L.  Moulthrop's  or  E.  P.  Moul- 
throp's,  or  the  money  of  both,  by  loan. 

If  it  were  so  loaned,  the  purchase  would  raise  the  trust, 
and  put  him  in  the  relation  of  a  trustee  to  the  borrower,  it 
is  true,  but  in  the  character  of  mortgagee  for  the  security 
of  the  money,  if  no  other  arrangements  were  made.  The 
important  inquiry  here  is,  then,  "Was  there  a  loan  by  S. 
Sackett  or  B.  Sackett  to  either  of  th6  Moulthrops,  or  to 
them  jointly?  If  it  were  a  loan,  the  transaction  will  con- 
stitute a  mortgage,  and  the  bill  will  lie  to  redeem ;  or,  which 
is  the  same  in  effect,  the  lien  the  lender  acquires  is  in  the 
nature  of  a  mortgage.  And  on  the  other  hand,  we  must 
determme  who  were  the  borrowers,  in  order  to  know  who 
were  the  proper  parties  to  a  bill  to  redeem. 

■•'We  feel  no  difficulty  in  determining  these  ques-  [*531] 
tions  upon  the  proof  before  us,  which  show  plainly 
enough  the  true  character  of  this  transaction,  notwithstand- 
ing the  witnesses  contradict  each  other  in  giving  their  opin- 
ions and  conclusions  of  that  character. 

The  facts  in  relation  to  L.  Moulthrop's  improvements  and 
claims  upon  the  land  have  their  importance  in  connection 
with  the  application  and  negotiations  with  the  Sacketts  for 
a  loan,  and  the  manner  in  which  they  finally  disposed  of 
the  matter  by  entering  the  lands.  Benjamim  Sackett  re- 
fused to  loan  to  the  Moulthrops  directly,  but  was  willing 
and  did  loan  the  money,  agreeing  in  amount  with  their 
wants,  including  the  estimated  expenses,  to  S.  Sackett. 
And  this  was  done  with  the  intent  of  putting  it  in  his  power 
to  accommodate,  and  accomplish  their  wishes  to  secure  the 
lands  at  the  approaching  sales  by  the  government,  if  he. 
upon  further  investigation,  should  think  the  lands  a  good 
and  safe  investment.  He  accordingly  examined  the  lands, 
was  satisfied,  and  purchased  them  in  his  own  name.  This 
was  the  only  form  in  which  he  would  agree  the  transaction 
should  be  conducted.  This  form  of  transaction  has  fre- 
quently been  resorted  to  to  cover  and  conceal  loans  and 
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usury,  but  not  always  with  success ;  indeed,  never,  when  the 
truth  is  accessible  to  }3roofs. 

Immediately  after  the  purchase  of  the  government,  S. 
Sackett  executed  a  bond  for  a  title  to  L.  or  E.  P.  Moulthrop 
upon  either  paying  him  within  two  years  a  sum  of  money 
which  included  his  purchase  price,  his  expenses,  and  pay  for 
his  time,  with  interest ;  and  which,  to  that  amount,  might 
be  discharged  by  taking  up  his  note  to  B.  Sackett  for  this 
loan.  'The  literal  wording  of  the  bond  made  a  failure  to 
take  up  this  note  a  forfeiture.  This  transaction  is  claimed 
by  defendants  to  be  a  sale.  It  was  so  called  by  Sackett, 
and  he  so  answers.  But  this  is,  we  think,  his  opinion  and 
conclusion  that  the  mode  adopted,  the  form  given  to  it,  and 
the  name  applied,  had  been  successful  in  divesting  it  of  the 
character  of  a  loan.  But  we  are  not  able  to  view  it  in  this 
light.  The  Moulthrops  had  never  sought  for  a  purchaser 
of  the  government  to  become  a  vendor  to  them.  But  they 
had  sought  for  a  loan  of  money,  to  purchase  themselves. 
And  with  this  view,  E.  P.  Moulthrop,  at  the  instance  of 
Levi,  had  gone  to  Connecticut  and  applied  to  many  for  a 
loan.  There  he  had  applied  to  Benjamin  Sackett,  who 
brought  about  the  transaction,  as  stated,  with  his  brother, 
S.  Sackett,  living  in  Ohio,  but  then  on  a  visit  to  him.  While 
S.  Sackett  has  constantly  denominated  this  transaction  a 
sale,  he  has  as  uniformly  declared  that  he  did  not 
[*532]  want  to  speculate  in  it,  and  *has  not,  except  in  adding 
expenses,  costs,  and  charges  for  time,  at  different 
times. 

But  subsequent  transactions  in  relation  to  it  throw  addi- 
tional light  upon  its  true  original  character. 

Within  a  year  after  the  execution  of  the  bond,  L.  Moul- 
throp died,  leaving  a  widow  and  infant  son.  E.  P.  Moul- 
throp settled  his  estate  without  administering;  and  he  and 
the  widow  executed  mutual  deeds  of  partition  of  the  lands 
in  the  bond,  and  agreed  that  each  should  pay  to  Sackett 
their  respective  proportions  of  the  amount  due  him.  E.  P. 
Moulthrop  returned  to  Connecticut  to  live,  and  took  the 
bond  with  him.  Just  before  the  money  fell  due,  Mrs.  Moul- 
throp gave  a  power  of  attorney  to  her  mother,  Ann  George, 
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and  sent  her  to  see  Benjamin  Sackett,  in  Connecticut,  for 
the  purpose  of  obtaining  an  extension  of  the  day  of  pay- 
ment. He  decUned  doing  anything  in  relation  "to  it,  on  the 
ground  that  the  Moulthrops  owed  him  nothing,  and  that  he 
held  S.  Sackett's  note  for  his  money.  He  agreed,  however, 
that  he  would  visit  his  brother,  S.  Sackett,  in  Ohio,  with 
her,  to  procure  that  extension,  for  which  she  paid  him  $100. 
E.  P.  Moulthrop,  seeing  no  prospect  of  being  able  to  pay 
his  part,  gave  up  the  original  bond  to  B.  Sackett,  to  take  to 
S.*  Sacisiett.  Mrs.  George  states  that  part  of  the  $100  to 
Benjamin  was  to  make  his  interest  on  S.  Sackett's  note  equal 
to  ten  per  cent.;  this  Benjamin  denies,  however.  When 
they  applied  to  S.  Sackett,  he  refused  to  do  anything  until 
he  visited  Illinois,  and  settled  the  judgment,  costs  and  ex- 
penses of  a  certain  suit  which  had  arisen  on  account  of  a 
mistake  in  the  description  of  a  tract  of  land  connected  with 
the  transaction,  which  he  was  to  convey  to  another  man. 
He  demanded  all  these  expenses,  those  of  his  journey,  and 
pay  for  his  time,  to  be  added  to  the  amount  due.  There- 
upon he  extended  the  time  for  two  years  longer.  B.  Sackett 
had  surrendered  the  original  bond,  as  directed  by  E.  P. 
Moulthrop,  but  without  the  knowledge  or  assent  of  com- 
plainants. 

S.  Sackett  would  agree  to  no  other  form  of  extension  than 
an  absolute  sale  to  Ann  George  in  her  own  right,  to  which 
she  assented.  She  says  this  was  contrary  to  her  wish,  and 
he  and  his  counsel  say  she  required  it.  Be  that  as  it  may, 
he  executed  to  her  a  contract  accordingly.  It  may  be  they 
supposed  that,  in  this  mode,  it  would  effect  a  rescission  of 
the  bond  as  to  L.  Moulthrop's  heirs.  Ann  George  could 
take  nothing  to  the  betrayal  of  her  principal,  had  she  de- 
sired it.  This  second  attempt  to  conceal  the  loan  by  a  sale 
is  very  similar,  in  some  respects,  to  the  other.  It  is  com- 
posed, as  to  the  amount  of  the  debt,  interest,  and  ac- 
cumulating expenses  of  traveling  and  pay  for  ^'time.  [*533] 
But  although  the  bond  had  been  surrendered  by 
E.  P.  Moulthrop,  and,  as  now  appears,  in  abandonment  of 
his  rights  under  it,  yet  there  was  no  abatement  of  the 
amount  of  debt  on  that  account,  nor  any  disclosure  of  the 
surrender.     S.  Sackett  seems  to  have  had  but  little  confi- 
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dence,  however,  in  getting  rid  of  L.  Moulthrop's  interest 
under  the  bond,  for  he  made  this  sale  subject  to  all  equitable 
interests  the  parties  might  have  under  the  bond. 

After  the  expiration  of  these  last  two  years,  without  pay- 
ment, he  sold  and  conveyed  the  lands  in  the  bond  to  H. 
Miller,  subject  to  whatever  interests  might  exist  under  the 
bond.  Miller  bought  with  notice,  and  so  conveyed  to  G.  C. 
Miller  and  Waterman.  They  entered  and  took  possession 
and  made  improvements  upon  part ;  and  it  is  with  them  the 
account  is  souo^ht  for  rents  and  damao^es  for  waste. 

This  fact  has  its  weight,  that  in  every  step  and  stage  of 
this  transaction  the  two  Sacketts  carefully  and  fully  esti- 
mate every  expense  they  incur  in  relation  to  it,  even  post- 
age, with  full  compensation  for  their  time,  and  accumulating 
interest,  and  to  these  is  added  the  costs  and  expenses  of  an- 
other transaction  which  incidentally  arose  out  of  this,  and 
these  sums  are  all  demanded  as  due  upon  these  lands.  This 
would  be  the  conduct  of  a  lender  of  money,  in  order  to 
prevent  expenses  from  consuming  his  interests  and  profits. 
But  it  is  very  unlike  the  usual  course  of  a  vendor.  Few 
men  could  be  found  who  would  be  persuaded  to  go  into  a 
distant  state  they  had  never  visited  to  buy  a  particular  tract 
of  land  as  an  investment,  and  put  and  keep  it  in  market 
four  or  five  years  on  a  fixed  offer  of  cost  and  simple  inter- 
est. The  Sacketts  had  had  no  purposes,  previous  to  this 
application  for  a  loan,  to  buy  and  sell,  or  invest  in  lands  in 
Ilhnois ;  and  no  inducements  were  held  out  to  them  at  this 
time  by  the  Moulthrops.  The  latter  only  sought  to  secure 
these  lands  for  themselves ;  and  that  by  a  loan  of  the  money 
to  purchase  them. 

Though  the  loan  was  refused,  in  the  usual  form,  on  a  note 
or  mortgage,  yet  they  made  no  particular  objection  to  re- 
ceiving it  in  the  form  of  a  bond  for  a  deed  from  the  lender. 
It  is  very  apparent  that  Sackett  preferred  and  insisted  upon 
this  form,  under  the  impression  that  upon  a  failure  of  pay- 
ment it  gave  him  the  advantage  of  raising  the  amount  by 
sale  to  another,  supposing  the  form  of  the  transaction  con- 
clusive evidence  of  its  true  character.  It  was  in  this,  if  at 
all,  he  committed  his  mistake.  Courts  will  look  behind 
and  outside  of  deeds  to  ascertain  whether  they  were  in- 
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tended  as  mortgages,  although  absolute  *upon  their  [*534:] 
face ;  and  when  that  character  is  established,  it  wiU, 
ever  be  treated  as  a  mort^ao-e. 

Another  fact  strongly  corroborative  of  this  view  of  the 
character  of  the  transaction  is  the  circumstance  out  of 
which  the  lawsuit  and  judgment  referred  to  arose.  L.  Moul- 
throp  and  P.  J.  Sbumway  had  occupied  and  claimed  parts 
of  the  same  eighty-acre  tract,  and  agreed  to  secure  each  his 
part,  that  one  should  enter  it  and  convey  to  each  his  part. 
This  tract  was,  therefore,  included  in  the  arrangements 
with  Sackett.  He  entered  it  in  his  own  name,  as  the  other 
tracts,  and  afterwards  conveyed  Shumway  his  part.  A 
conveyance  of  it  was  delayed,  however,  by  a  mistake  in  the 
numbers  in  the  certificate  of  entry,  Shumway  sued  on  ac- 
count of  this  delay,  and  obtained  the  judgment;  and  the 
costs  and  expenses  of  this  suit  were  afterwards  added  to  the 
amount  due  from  the  Moulthrops.  When  the  mistake  was 
corrected,  Sackett  conveyed  to  Shumway  his  part  of  this 
tract  in  pursuance  of  the  agreement,  and  in  satisfaction  of 
the  debt  recovered  in  the  judgment.  So  far  from  speculat- 
ing or  investing  in  these  lands,  we  find  Sackett  entering  the 
precise  tracts  and  parts  of  tracts  which  Moulthrops  claimed 
and  desired  to  purchase.  And  the  plans  of  Moulthrops  to 
this  end  were  carried  out  by  this  purchase  of  Shumway's 
part  of  a  tract.  This  tends  strongly  to  show  that  while 
Sackett  furnished  the  money  for  Moulthrops,  and  took  the 
title  to  himself  to  secure  repayment,  yet  he  was,  as  to  the 
property  he  bought,  entirely  controlled  by  Moulthrops  as 
his  principal.  It  does  not  appear  that  he  bought  any  other 
property  than  the  tracts  they  desired,  and  this  of  Shumway, 
to  secure  part  to  Moulthrops. 

Again,  when  the  Sacketts  are  applied  to  for  an  extension 
of  credit  on  the  debt,  Benjamin  receives  $100  for  his  serv- 
ices, etc.,  in  the  matter,  and  S.  Sackett  adds  to  the  amount 
the  costs,  etc.,  of  the  judgment,  and  his  time  and  expenses 
in  going  to  settle  it,  and  then,  instead  of  extending  the 
credit  on  that  debt,  he  sells  the  premises  to  another,  as  he 
says,  upon  two  years'  credit.  What  Mrs.  George  did  in  the 
matter  was  done  as  agent  of  L.  Moulthrop's  widow,  and 
this  agency  was  made  known  to  the  Sacketts.     Knowing 
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her  agency,  they  could  hardly  be  excused,  in  good  faith,  to 
consent  to  an  independent  sale  to  the  agent  buying  in  vio- 
lation of  her  duty ;  and  that  sale  upon  the  very  terms  upon 
which  the  principal  was  willing  to  receive  an  extension  of 
credit.  This  position  is  not  sustainable  for  fair  dealing;  it 
is  an  evasion. 

Again,  he   calls   and  treats  the  transaction  with  Moul- 

throps  as  a  sale  for  favor  to  them.     Something  more 
[*535]  should  be  shown  *than  the  bare  facts  of  it  before  we 

can  credit  him  with  this  as  the  only  motive.    While 
on  a  visit  to  his  brother  in  Connecticut,  he  is  accidentally 
made  acquainted  with  the  fact  of  Moulthrops'  application 
to  borrow  money  of  Benjamin,  and  that  Benjamin  would 
not  lend  it  to  them,  but  would    lend   it  to   him   for  the 
purpose  of  their  accommodation.     The  cautious  prudence 
of  this   is   very   apparent.     Benjamin   was  not  willing  to 
rely  upon  their  representations  about  the  property.     He 
was  not  able  to  visit  and  examine  for  himself,  so  as  to 
judge  of  the  property  and  safety  of  the  investment.     Sim- 
mons Sackett  lived  in  the  west   and  could  examine  the 
lands.     He  was   acquainted  with   western   lands.      If  he 
would,  in  the  meantime,  become  responsible  for  the  money, 
it  could  be  had,  and  be  taken  along.     Simmons  had  ex- 
pressed no  wish  to  borrow  money  or  buy  lands  at  the  land 
sale  in  Illinois.     Yet  we  are  told  by  him,  and  asked  to  be- 
lieve, that,  as  a  mere  matter  of  favor,  he  borrowed  this 
money,  went  to  Illinois  and  bought  these  lands  for  the  sim- 
ple object  of  selling  them  to  Moulthrops  at  cost,  with  the 
same  interest  he  was  paying  on  the  purchase  money.     This 
is  the  explanatory  motive  of  a  business   transaction.     It 
would  have  been  more  satisfactory  had  the  Moulthrops 
been  shown  to  have  sustained  that  relation  which  is  recog- 
nized in  law  as  a  good  consideration.     But  none  such  is 
shown.     In  a  business  light,  a  loan,  on  the  contrary,  fully 
explains  the  motive.     Benjamin  had  money  to  loan  at  in- 
terest merely,  when  satisfied  with  the  security.     Not  being 
able  to  examine  this,  it  is  put  into  the  hands  of  Simmons 
upon  his  note  at  the  time  asked  on  the  loan  by  the  Moul- 
throps.    He  was  to  examine,  and  did  examine,  the  security, 
and  was  satisfied,  and  bought  the  lands,  keeping  the  title  as 
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a  security,  and  giving  a  bond  for  title.  In  this  lie  accom- 
modated his  brother  by  investing  his  money  for  him ;  in- 
curred no  expense  to  himself  by  it,  but  was  to  be  paid  for 
his  time  and  trouble. 

Yiewing  the  transaction  in  this  light,  we  deem  the  excep- 
tions to  the  depositions  as  unimportant.  We  may  totally 
disregard  the  depositions  excepted  to,  and  still,  under  the 
bond,  we  think  the  heirs  of  L.  Moulthrop  estopped  from 
denying  any  interest  in  E.  P.  Moulthrop ;  and  without  the 
bond,  we  should  find  it  difficult  to  support  the  decree  find- 
ing a  loan. 

If  E.  P.  Moulthrop,  then,  had  an  interest,  it  is'  quite  im- 
material to  complainants  who  now  owns  it.  They  can  only 
ask  to  have  their  own  rights  established.  This  is  done  by 
the  decree  to  an  undivided  moiety  of  the  lands  in  the  bond. 
This  is  all  we  think  them  entitled  to  recover. 

In  making  up  the  account,  defendants  are  treated  as 
owners  of  E.  P.  Moulthrop's  interest  by  conveyance 
from  S.  Sackett.  "^With  this  we  see  no  reason,  of  [*536] 
complaint  from  complainants.  There  are  sufficient 
proofs  of  a  cancellation  of  the  bond  by  E.  P.  Moulthrop, 
as  to  himself,  by  surrender  and  abandonment,  to  sustain 
defendant's  title  to  the  unpaid  purchase  money  due  from 
complainants,  in  taking  the  account. 

The  eighth  assignment  of  error  complains  of  a  direction 
the  court  gave  the  master  in  taking  the  account.  We  do 
not  find  the  error  complained  of  in  the  decree.  We  find 
the  word  ["  half  "]  thus  bracketed  into  the  sentence  of  di- 
rection, and  the  account  is  stated  according  ^o  Avhat  it  would 
so  direct  with  it  in. 

The  account  so  stated  does  equity  and  justice  to  both  par- 
ties, by  taking  "  from  the  amount  of  [half J  such  principal 
and  interest,-'  to  wit,  the  purchase  money  due  on  the  bond, 
"  half  the  amount  of  Avaste,  damages  and  rents,"  etc. 

The  investigation  before  the  master  was  elaborate  and 
minute  in  its  details ;  was  conducted  upon  fair  and  equitable 
principles ;  and  we  see  no  apparent  reason  to  disturb  the 
decree  for  its  approval  and  adoption,  especially  as  its  result 
is  as  favorable  to  complainants  as  they  have  rights  to  de- 
mand. 
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The  rigMs  of  dower  can  extend  only  to  the  same  lands 
in  the  proportion  and  to  the  extent  of  her  husband's  inter- 
est.    That  is  found  to  be  an  undivided  moiety,  and  to  this 

extent  the  decree  awards  her  dower. 

Decree  affirmed. 

Note. — Defendants  submitted  a  motion  for  leave  to  assign  cross-errors 
iipon  this  record.     To  tliis  complainants  objected. 

No  precedent  for  allowance  of  such  a  motion  against  the  consent  of 
plaintiff,  under  such  circumstances  as  here  presented,  having  been  shown 
us,  we  deem  it  best  not  to  create  one,  and,  therefore,  deny  the  motion. 


Edwakd  J.  Maton  et  al.  v.  The  People. 
Error  to  the  Recorder'' s  Court  of  the  City  of  Chicago. 

Recorder's  court  of  Chicago  —  CTiawgfe  0/ uewie. — In  the  recorder's 

court  for  the  city  of  Chicago,  on  application  for  change  of  venue,  the 

recorder  may  inquire  into  the  circumstance  of  the  case,  as  to  whether 

the  causes  alleged  exist  or  not ;  he  is  vested  with  a  sound  dis- 

[*o37]  cretion  *in  the  matter,  and  error  can  not  be  assigned  upon  a 

decision  made  in  the  exercise  of  this  discretion. 

Joint  indictment  —  Separate  trial  not  a  right  —  Challenges. — Where 
several  persons  are  jointly  indicted,  they  can  not,  as  a  matter  of  right, 
have  separate  trials ;  this  allowance  is  in  the  discretion  of  the  court, 
and  can  not  be  assigned  for  error.  The  peremptory  challenges  of  the 
accused  are  not  abridged  or  affected  by  a  joint  trial.  - 

This  cause  was  heard  before  P.  S.  Wilson,  recorder,  at 
March  term,  1854,  of  the  recorder's  court  for  the  city  of 
Chicago. 

A.  S.  WiNDETT,  for  plaintiffs  in  error.  "W.  H.  L.  Wallace. 
for  the  people. 

Treat,  C.  J.  An  indictment  for  robbery  was  found 
against  Maton  and  four  other  persons,  at  the  March  term, 
1854,  of  the  recorder's  court  of  the  city  of  Chicago.  Maton 
entered  a  motion  for  a  change  of  venue.  He  swore  that 
the  minds  of  the  inhabitants  of  Chicago  Avere  greatly  preju- 
diced against  him,  and  that  he  could  not  receive  a  fair  and 
impartial  trial  from  a  jury  selected  from  the  city.     The 

Cited:  23  111.  175. 
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court  overruled  the  motion.  Maton  then  moved,  the  court 
for  a  separate  trial.  In  support  of  this  motion  he  swore 
that  "  he  is  entitled,  upon  the  trial  of  said  indictment,  to 
make  ten  peremptory  challenges  of  jurors,  as  is  also  each 
of  the  said  defendants ;  that  it  is  not  expedient  or  safe  for 
him  to  join  with  the  other  defendants  in  their  peremptory 
challenges,  or  in  the  defenses  which  they  will  make  upon 
the  trial  of  said  indictment ;  that  the  defense  which  this 
defendant  will  make  upon  the  trial  of  said  indictment  will 
be  a  different  defense  from  that  which  will  be  made  by  the 
other  defendants,  as  he  is  informed  and  believes ;  that  this 
affiant  fully  expects  that  the  evidence  will  show  that  if  any 
such  crime  was  ever  committed,  the  other  defendants  were 
guilty  of  having  committed  the  same,  and  not  this  affiant ; 
this  affiant  does  further  state  that  a  great  prejudice  and 
bias  of  mind  exists  in  the  minds  of  the  inhabitants  of  said 
city  against  the  said  defendants,  and  a  general  belief  that 
they  are  guilty  of  the  several  crimes  charged  against  them 
in  the  said  indictment ;  this  affiant  states  that  for  the  rea- 
sons aforesaid  he  is  advised  by  his  counsel  and  believes  true, 
that  he  can  not  have  a  fair  and  impartial  trial  jointly  with 
the  other  defendants."  The  court  denied  the  motion.  The 
defendants  then  pleaded  not  guilty  and  were  put  upon  their 
trial.  During  the  progress  of  the  trial  the  court  permitted 
the  officers  who  arrested  Maton  to  testify  that  they  found 
various  articles  in  his  house,  such  as  pocket-books, 
portemonnaies  *and  carpet-bags,  none  of  which  be-  [*538] 
longed  to  the  person  upon  whom  the  robbery  was 
committed.  At  the  instance  of  Maton's  counsel  the  court 
afterwards  directed  the  jury  to  disregard  this  testimony. 
The  defendants  were  convicted  and  Maton  sued  out  a  writ 
of  error. 

1.  Did  the  court  err  in  refusing  to  change  the  venue? 
The  "  Act  to  establish  the  recorder's  court  of  the  city  of 
Chicago,"  approved  on  the  12th  of  February,  1853,  provides : 
"  Changes  of  venue  in  all  cases,  civil  or  criminal,  may  be 
taken  from  said  court  to  either  the  circuit  court  or  the  Cook 
county  court  of  common  pleas  of  said  county,  in  all  cases 
when  the  party  praying  for  such  change  of  venue,  or  his 
attorney,  shall  make  affidavit  that  in  his  or  her  belief  jus 
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tice  and  a  fair  and  impartial  trial  requires  such  change  of 
venue,  stating  in  such  affidavit  the  particular  facts  and  cir- 
cumstances upon  which  such  belief  is  founded,  and  the  judge 
of  said  court  being  satisfied  of  the  truth  of  such  affidavit." 
According  to  the  Kevised  Statutes  a  party  is  entitled  to  a 
change  of  venue  as  a  matter  of  right,  upon  making  the 
requisite  application.  The  facts  sworn  to  by  him  are  to  be 
considered  as  true.  The  court  has  no  authority  to  inquire 
into  the  truth  of  his  statements.  If  he  makes  the  applica- 
tion in  due  time,  and  swears  to  the  existence  of  one  of  the 
causes  specified  in  the  statute,  the  court  has  no  discretion  to 
exercise,  but  is  imperatively  required  to  change  the  venue 
to  some  county  or  circuit  in  which  the  alleged  cause  does 
not  exist.  But  the  provision  in  question  is  of  a  very  differ- 
ent character.  It  only  allows  a  change  of  venue  to  be 
taken  to  the  other  courts  of  the  same  county.  And  even 
that  is  not  a  matter  of  strict  legal  right.  The  recorder 
must  be  first  "  satisfied  of  the  truth  of  such  affidavit."  He 
is  not  bound  by  the  statements  of  the  party.  He  may  in- 
quire into  the  circumstances  of  the  case,  and  determine 
whether  the  cause  alleged  does  in  fact  exist.  He  is  vested 
with  a  sound  discretion  in  the  matter,  and  error  can  not  be 
assigned  upon  a  decision  made  in  the  exercise  of  this  dis- 
cretion. It  was  evidently  the  design  of  the  legislature 
to  exempt  the  recorder's  court  from  the  operation  of  the 
general  statute,  and  confer  upon  it  a  discretion  in  applica- 
tions for  changes  of  venue.  Whether  the  legislature  acted 
wisely  in  making  this  discrimination  is  not  a  question  for 
the  courts  to  decide.  They  must  administer  the  law  as  it 
IS  written.  The  reason  and  consequences  rest  with  the 
legislature. 

2.  Did  the  court  err  in  refusing  Maton  a  separate  trial  ? 
The  law  on  this  subject  is  abundantly  settled  by  the  author- 
ities.    Where  several  persons  are  jointly  indicted  they  can 

not  insist  upon  separate  trials  as  a  matter  of  right ; 
[-539]  but  the  court,  in  its  ""discretion,  may  allow  them  to 

be  tried  separately.     They  are  to  be  tried  jointly, 

unless  the  court  directs  otherwise.     And  error  can  not  be 

assigned  upon  its  refusal  to  grant  them  separate  trials. 

United  States  v.  Ilarchant,  12  Wheat.  480;  S.  C.  4  Mason, 
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158;  United  States  v.  Wilson,  Bald.  78;  United  States  v. 
Gilert,  2  Sum.  19 ;  Bixby  v.  The  State,  6  Ohio,  41 ;  Hawkins 
V.  The  State,  9  Ala.  137;  The  State  v.  Soj)er,  16  Maine,  293; 
The  State  v.  Smith,  2  Iredell,  402;  The  State  v.  Yancy,  3 
Brevard,  306.  By  our  statute,  each  defendant  is  entitled  to 
a  certain  number  of  peremptory  challenges.  This  right  is 
in  no  respect  abridged  or  affected  by  a  joint  trial.  Each 
prisoner  can  challenge  the  full  number  of  jurors,  without 
regard  to  what  may  be  done  by  the  others.  A  juror  chal- 
lenged by  one  prisoner  is  entirely  withdrawn  from  the  case. 
The  right  of  peremptory  challenge  is  a  right  to  exclude 
jurors,  not  to  select  them.  It  enables  a  prisoner  to  say  who 
shall  not  try  him,  but  not  to  select  the  particular  jurors  by 
Avhom  he  will  be  tried.  On  the  case  made  by  Maton,  the 
court  might  properly  have  allowed  him  a  separate  trial,  but 
its  refusal  to  do  it  can  not  be  assigned  for  error.  The  ap- 
plication was  addressed  to  the  discretion  of  the  court,  and 
its  action  thereon  is  not  the  subject-matter  of  revision  in 
this  court. 

3.  Did  the  court  err  in  permitting  the  prosecution  to  prove 
that  certain  articles  of  property,  not  connected  with  the 
robbery,  were  found  in  Maton's  house  ?  There  is  no  occa- 
sion to  pass  upon  this  question.  Even  if  the  court  erred  in 
admitting  the  testimony,  the  error  was  afterwards  corrected 
by  withdrawing  it  from  the  consideration  of  the  jury.  The 
court  expressly  directed  the  jury  to  disregard  this  evidence, 
and  we  must  presume  that  they  obeyed  the  instruction.  It 
does  not  appear  that  Maton  was  in  the  least  prejudiced  by 
its  introduction. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


*GiDE0]sr  H.  Rupert  et  al.  v.  David  Mark.    [*540] 

Appeal  from  Tazewell. 

EjECTM;E?rr  —  Undivided  interest  can  not  he  recovered  under  claim  of 
entirety. —  Where  a  declaration  claims  title  to  the  whole  of  a  lot  of 
land,  an  undivided  interest  in  the  lot  can  not  be  recovered  under  it. 

Cited:  Registry  of  deed,  when  unnecessary,   23  111.   625.     Proof  of 
notice,  what  is,  22  111.  628 ;  39  111.  552 ;  of  unrecorded  deed,  37  111.  214 1 
Vol.  XV -40  625 


540  EuPERT  V.  Mask.  [June, 

Priority  of  conveyances. —  A  bona  fide  purchaser  of  real  estate  from 
an  heir  will  hold  the  same  against  a  i)rior  unregistered  deed  from  the 
ancestor. 

Ejectment  —  Outstanding  title. —  As  a  general  principle,  an  outstanding 
title  in  a  third  person,  superior  to  that  of  the  plaintiff,  is  sufficient  to 
defeat  a  recovery  in  ejectment,  although  the  defendant  may  not  be 
able  to  connect  himself  with  that  title. 

Actual  knowledge  of  unrecorded  deed. —  If  a  subsequent  purchaser 
has  knowledge  of  an  unrecorded  conveyance  when  he  makes  his  pur- 
chase, he  can  not  protect  himself  against  that  conveyance.  He  is 
as  effectually  bound  by  knowledge  of  the  existence  of  the  prior  deed 
as  he  is  by  its  registration.  ^ 

Notice  —  Putting  person  on  inquiry. —  Whatever  is  sufficient  to  put  a 
purchaser  of  land  upon  inquiry  as  to  the  rights  of  others  is  considered 
legal  notice  to  him  of  those  rights.  ^ 

Same  —  Possession.  —  Possession  is  sufficient  to  put  a  purchaser  on  inquiry 
as  to  the  title  of  the  possessor.  Any  facts  which  might  be  ascertained 
by  the  exercise  of  ordinary  diligence  he  will  be  chargeable  with 
notice  of.^ 

Where  a  purchaser  under  an  unregistered  conveyance  is  in  the  open  and 
visible  possession  of  the  premises,  it  is  sufficient  notice  to  protect  him 
against  a  subsequent  purchaser,  and  to  charge  the  latter  with  knowl- 
edge of  his  title.  n 

This  cause  was  heard  before  Davis,  judge,  at  May  term, 
1853,  of  the  Tazewell  circuit  court. 

Man^ning  and  Merriman,  for  appellants.  S.  "W.  Fuller, 
for  appellee. 

Treat,  C.  J.  This  was  an  action  of  ejectment,  brought 
by  Eupert  and  Haines  against  Mark,  on  the  7th  of  April, 
1851,  to  recover  the  possession  of  a  lot  in  the  town  of  Pekin. 

possession  as  notice,  45  111.  282 ;  75  111.  105 ;  19  111.  241 ;  22  111.  625 ;  notice 
of  prior  conveyance,  23  111.  479  [425] ;  title  defeated  by  notice,  48  111.  93 ; 
purchaser,  when  chargeable  with  notice,  70  111.  362;  56  111.  195;  93  111. 
288;  what  is  sufficient  notice  of  unrecorded  deed,  84  III.  333.  When  un- 
divided interest  can  not  be  recovered,  32  111.  493.  Allegations  and  proof 
must  correspond,  36  111.  373.  Ejectment,  outstanding  title,  39  111.  96. 
Recovery  must  be  according  to  claim  in  declaration,  47  111.  29 ;  no  right 
to  recover  a  different  estate,  58  111.  99 ;  18  111.  579. 

1  Unrecorded  deeds  —  Rights  of  purchasers  without  notice  —  Effect  of 
actual  notice.    See  Brown  v.  Welch,  18  111.  343,  note. 

2  Williams  V.  Brown,  14  111.  200,  note. 

3  Possession  as  notics  of  unrecorded  deed.  See  Williams  v.  Brown,  14 
111.  200,  note. 
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On  the  trial,  the  plaintiffs  introduced  the  following  evi- 
dence: 1.  Proof  that  David  Bailey  was  the  owner  of  the 
lot  in  question  on  the  15th  of  July,  1831 ;  and  that  the  de- 
fendant had  possession  thereof  when  the  suit  was  com- 
menced. 2.  A  deed  of  the  lot  from  David  Bailey  to  Samuel 
G.  Bailey,  bearing  date  the  15th  of  July,  1831,  and  recorded 
on  the  18th  of  the  same  month.  3.  Proof  that  Samuel  G. 
Bailey  died  intestate  in  the  year  1846,  leaving  Emily  B. 
Bailey  his  only  heir  at  law.  4.  A  power  of  attorney  from 
Emily  B.  Bailey  to  B.  S.  Prettyman,  authorizing  the  sale 
and  conveyance  of  the  lot,  dated  the  10th  of  September, 
1850,  and  recorded  on  the  3d  of  January,  1851. 
"5.  A  conveyance  of  the  lot  to  the  plaintiffs,  regularly  [*541] 
made  in  pursuance  of  the  power  of  attorney,  on  the 
2d  of  January,  1851,  and  recorded  on  the  following  day. 

The  defendant  introduced  the  following  evidence:  1. 
Proof  that  he  had  been  in  the  actual  possession  of  the  lot 
for  three  or  four  years  prior  to  the  bringing  of  the  action ; 
the  same  being  inclosed  by  a  fence,  and  having  a  stable 
thereon.  2.  A  deed  for  an  undivided  half  of  the  lot  from 
Samuel  G.  Bailey  to  Daniel  M.  Bailey,  bearing  date  the  13th 
of  May,  1836,  and  recorded  on  the  22d  of  January,  1851. 
3.  A  quitclaim  deed  of  the  lot  from  Daniel  M.  Bailey  to  the 
defendant,  dated  the  26th  of  February,  1851,  and  recorded 
on  the  next  day.  4.  A  quitclaim  deed  of  the  lot  from 
Elijah  S.  Mark  to  the  defendant,  dated  the  30th  of  May, 
1848,  and  recorded  on  the  5th  of  June,  1848. 

On  this  evidence  the  court  found  the  issue  for  the  defend- 
ant, and  rendered  judgment  in  his  favor. 

1.  The  plaintiffs,  by  their  declaration,  claim  title  to  the 
whole  of  the  lot.  According  to  the  ruling  of  this  court  in 
the  case  of  Ballance  v.  Rankin,  12  111,  420,  they  can  not 
recover  an  undivided  interest  in  the  lot  under  such  a  declara- 
tion. They  must,  therefore,  fail  in  this  action,  unless  they 
have  established  title  in  themselves  to  the  entire  lot,  or  to 
some  distinct  part  or  parcel  thereof. 

2.  This  court  held,  in  the  case  of  Kennedy  v.  Nortliup, 
ante,  148,  that  a  hona  fide  purchaser  of  real  estate  from  an 
heir  will  hold  the  same  against  a  prior  unregistered  deed 
from  the  ancestor.     That  decision  was  made  upon  very  full 
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consideration  of  our  registry  laws.  It  is  conclusive  of  the 
main  question  presented  by  this  record.  The  deed  from 
Emily  B.  Bailey,  having  been  first  recorded,  takes  preced- 
ence of  the  prior  conveyance  from  Samuel  G.  Bailey,  unless 
the  plaintiffs  had  notice  of  that  conveyance  at  the  time  of 
their  purchase.  * 

3.  As  a  general  principle,  an  outstanding  title  in  a  third 
person,  superior  to  that  of  the  plaintiff,  is  sufficient  to  de- 
feat a  recovery  in  ejectment,  although  the  def-endant  may 
not  be  able  to  connect  himself  with  that  •  title.  Proof  of 
such  title  shows  the  right  of  entry  to  be  in  another  than 
the  plamtiff.  The  plaintiff  must  recover  on  the  strength 
of  his  own  title,  and  not  on  the  weakness  of  that  of  his 
adversary.  But  there  is  no  pretense  of  an  outstanding  title 
in  this  case.  According  to  the  evidence,  the  title  is  either 
in  the  plaintiffs  or  the  defendant.  It  clearly  appears  that 
the  plaintiffs  own  an  undivided  half  of  the  lot.  The  ques- 
tion is,  to  which  of  the  parties  the  remaining  half  belongs. 

The  plaintiffs  claim  this  moiety  by  virtue  of  a  deed 
p54:2]  ""from  the  heir ;  and  the  defendant  claims  it  under 

a  conveyance  made  by  the  ancestor.  The  plaintiffs' 
deed  was  first  placed  on  record;  and  according  to  the  con- 
struction put  upon  the  registry  laws,  in  the  case  already 
cited,  they  acquired  the  title  to  the  whole  lot,  unless  they 
had  notice  of  the  prior  unregistered  conveyance.  The  law 
on  the  subject  of  notice  to  a  subsequent  purchaser  seems  to 
be  well  established.  If  he  has  knowledge  of  the  unrecorded 
conveyance  when  he  makes  his  purchase,  he  can  not  protect 
himself  against  that  conveyance.  He  is  as  effectually  bound 
by  knowledge  of  the  existence  of  the  prior  deed  as  he  is 
bv  its  reo-istration.  It  is  deemed  an  act  of  fraud  in  him  to 
take  a  second  deed  under  such  circumstances.  And  what- 
ever is  sufficient  to  put  him  on  inquiry  as  to  the  rights  of 
others  is  considered  legal  notice  to  him  of  those  rights. 
He  is  chargeable  with  knowledge  of  such  facts  as  might  be 
ascertained  by  the  exercise  of  ordinary  diligence  and  under- 
standing. The  actual  possession  of  land  is  notice  that  the 
possessor  has  some  interest  therein.  A  party  who  purchases 
the  same  while  that  possession  continues,  takes  the  premises 
subject  to  that  interest,  whatever  it  may  be.     The  posses- 

628 


1854.]  DuMoss  V.  Fbancis.  543 

sion  is  suiHcient  to  put  him  on  inquiry  as  to  the  title  of  the 
possessor ;  and  it  is  his  own  fault  if  he  does  not  ascertain 
the  extent  and  character  of  that  title.  Where  the  pur- 
chaser under  an  unregistered  conveyance  is  in  the  open  and 
visible  possession  of  the  premises,  it  is  deemed  sufficient 
notice  to  protect  him  against  a  subsequent  purchaser,  and  to 
charge  the  latter  with  knowledge  of  his  title. .  Tiittle  v. 
Jack6V)i,  6  Wend.  213;  Colbj/  v.  Kinniston,4:  K  H.  262; 
Matthews  v.  Demerritt,  22  Maine,  312;  Norcross  v.  Widgery, 
2  Mass.  506 ;  Lcmdes  v.  Brant,  10  Howard,  348 ;  Dyer  v. 
Martin,  4  Scam.  146;  Dixon  v.  Doe,  1  S.  &  M.  YO;  Baling 
V.  Ewing,  9  Dana,  76;  McCaslde  v.  Amarine,  12  Ala.  17. 
In  this  case,  the  defendant  was  in  the  actual  and  exclusive 
possession  of  the  premises  at  the  time  the  plaintiffs  pur- 
chased the  same  of  the  heir.  The  latter  are,  therefore, 
chargeable  with  knowledge  of  such  title  as  the  defendant 
then  had  to  the  lot.  The  evidence,  however,  shows  that  he 
had  no  title  whatever.  He  did  not  then  hold  under  the  un- 
recorded deed  from  Samuel  G.  Bailey.  Whatever  title 
passed  by  that  conveyance  was  then  in  Daniel  M.  Bailey. 
The  defendant  acquired  no  right  under  it,  until  after  the 
plaintiffs  had  purchased  the  lot  and  put  their  deed  on  record. 
It  is  true  that  he  had  a  quitclaim  deed  from  E.  S.  Mark,  but 
the  proof  fails  to  show  that  the  latter  had  any  interest  in 
the  lot  to  be  transferred.  On  the  evidence  the  plaintiffs 
were  clearly  entitled  to  recover  the  entire  lot. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


*Petek  Dumoss  et  al.  v.  Fbedeeick  IST.  Feancis.  [*543] 
Error  to  Rock  Island. 

Evidence  to  show  establishment  of  road. — Where  an  order  estab- 
lishing a  road  is  introduced  in  evidence,  it  is  unnecessary,  in  the  first 
instance,  to  go  further  and  show  that  the  previous  steps  required  by 
the  statute  have  been  taken. 

Presumption  as  to  preliminary  steps. —  The  presumption  in  such 
case  is,  that  the  preliminary  proceedings  were  regular,  and  such  as 
justified  the  order  of  the  court  establishing  the  road. 

__ _ »  ■■  I—.—       .-Ml--..-. 

Cited:  20  111.  183;  63  111.  226;  73  111.  211. 
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Statute  of  1835. —  The  law  of  1835  did  not  require  a  survey  of  the 
road  to  be  made  and  filed,  but  provided  that  the  viewers  should  desig- 
nate the  course  of  the  road  by  stakes,  marked  trees,  etc. ;  and  the 
landmarks  made  by  them,  and  not  their  report,  will  control  in  deter- 
mining the  locality  of  the  road. 

Slight  use  of  road  —  Gives  no  authority  to  close. — The  fact  that  a 
road  is  but  Uttle  used  does  not  authorize  a  party  to  close  it  up. 

This  cause  was  heard  before  Wilkinson,  judge,  without 
the  intervention  of  a  jury,  at  JSTovember  term,  1851,  of  the 
Eock  Island  circuit  court. 

Manning  &  Douglas,  for  plaintiffs  in  error.  JS".  H.  Pur- 
ple, for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  trespass  quare  otau- 
smn  /regit,  brought  by  Francis  against  Dumoss  and  others. 
The  declaration  alleged,  in  substance,  that  the  defendants, 
on  the  7th  of  October,  1850,  broke  and  entered  the  close  of 
the  plaintiff,  situated  in  the  county  of  Rock  Island,  and  de- 
scribed as  the  northwest  quarter  of  section  29,  in  township 
16  north,  of  range  5  west.  The  defendants  pleaded  three 
pleas:  1.  Not  guilty.  2.  That  there  was  a  public  highway 
over  the  close;  that  the  same  was  obstructed  by  the  plaint- 
iff; and  that  the  defendants,  having  occasion  to  pass  ov^er 
the  highway,  removed  the  obstruction.  3.  That  the  owners 
of  the  close  dedicated  to  the  public  use  a  highway  across 
the  same ;  that  the  plaintiff  obstructed  the  highway ;  and 
that  the  defendants  removed  the  obstruction,  having  occa- 
sion to  pass  along  the  highway.  The  ])laintiff  rejjlied  to 
the  second  plea  that  there  was  not  a  public  highw^ay  over 
the  close;  and  to  the  third  plea,  that  the  owners  of  the 
close  did  not  dedicate  to  the  public  use  a  highway  across 
the  same.  These  issues  were  heard  by  the  court  on  the  fol- 
lowing evidence:  The  plaintiff  proved  that  he  was  the 
owner  of  the  land  and  in  possession  thereof  at  the 
[*544]  *time  stated  in  the  declaration ;  and  that  the  de- 
fendants, on  that  day,  opened  the  fences  and  passed 
across  the  land,  the  damages  amounting  to  $2. 

The  defendants  then  read  in  evidence  an  order  of  the 
commissioners'  court  of  Rock  Island  county,  made  at  the 
September  term,  1836,  in  these   w^ords:  "On   petition   of 
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many  signers,  citizens  of  Rock  Island  county,  for  a  road 
commencing  at  Clark's  ferry,  and  passing  through  the  settle- 
ment between  Copperas  creek  and  the  Mississippi  river  to 
Drury's  mill  on  Copperas  creek,  and  from  thence  to  the  line  of 
Eock  Island  county,  to  meet  a  road  running  from  ISTew  Bos- 
ton to  the  line  of  Mercer  county,  and  in  the  direction  of 
said  mill,  it  is  therefore  ordered  that  Benjamin  Yannatta, 
H.  ]S".  Oston  and  Isaac  B.  Essex  be  appointed  viewers  to 
view  the  ground  proposed  for  the  same ;  and  if,  after  such 
view,  the  viewers  shall  believe  the  road  applied  for  be  nec- 
essary, they  shall  proceed  to  locate  the  same  upon  the  near- 
est and  best  route,  designating  its  course  through  prairie 
and  improved  land  by  fixing  stakes  in  the  ground,  and 
through  timber  land  by  marking  the  trees,  and  make  report 
thereof  to  the  next  county  commissioners'  court," 

They  also  read  another  order  of  the  same  court,  entered 
at  the  December  term,  1836,  as  follows :  '"  The  viewers  that 
were  appointed  at  the  last  term  to  run  a  road,  commencing 
at  Clark's  ferry  and  passing  through  the  settlement  between 
Copperas  creek  and  the  Mississippi  river  to  Drury's  mill  on 
Copperas  creek,  and  from  thence  to  the  line  of  Rock  Island 
county,  to  meet  a  road  running  from  Kew  Boston  to  the 
line  of  Mercer  county,  and  in  the  direction  to  said  mill, 
made  the  following  report :  '  The  undersigned  having  been 
appointed  to  view  and  mark  out  a  road,  commencing  at 
Clark's  ferry,  running  west  on  River  street  to  the  line  of 
Bennett's  addition  to  the  town  of  Brockport ;  thence  south 
to  Second  street ;  thence  west  near  the  Mississippi  river  to 
the  south  side  of  Stonecoal  creek ;  thence  a  southerly  direc- 
tion to  section  5,  in  township  16  north,  of  range  3  west; 
and  thence  south  on  the  west  line  of  said  section  5  to  the 
section  cornering  between  5  and  6,  Y  and  8 ;  thence  west  on 
the  section  line  between  6  and  7  nearly  half  a  mile ;  thence 
a  southwesterly  direction  to  the  half  quarter  line  on  section 
Y  between  Moses  and  John  Titterington ;  thence  west  on 
said  line  to  section  10;  thence  angle  northwesterly  through 
sections  9,  8,  Y,  12,  11,  and  on  10;  thence  southwesterly  to 
Drury's  mill;  thence  south  and  east  to  the  line  of  Mercer 
county,  and  meeting  the  road  leading  from  New  Boston 
to   the  line   of    Rock    Island    county;   and    we   find  the 
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[*545]  route  to  be  good,  and  believe  the  road  ^'one  of  much 
service  and  benefit  to  the  settlement  and  public:' 
Ordered  that  the  above  be  established  as  a  public  road." 

The  defendants  then  called  Essex,  one  of  the  viewers, 
who  testified  that  the  road  in  question  was  the  first  located 
in  that  part  of  the  county ;  the  viewers  designated  its  course 
through  prairie  and  improved  land  by  fixing  stakes  in  the 
ground,  and  through  timbered  land  by  marking  the  trees ; 
there  were  then  scattering  trees  on  the  plaintiff's  land,  but 
they  had  since  been  cut  down ;  the  viewers  located  the  road 
across  the  plaintiff's  land,  and  indicated  its  course  by  mark- 
ino^  trees  standing;  thereon ;  the  road  from  the  time  of  its 
location  remained  open  until  about  the  day  the  trespass 
was  committed,  but  for  the  last  few  years  was  not  much 
traveled;  the  course  of  the  road  was  southwest  from 
Drury's  mill  to  the  Mercer  county  line,  and  no  part  of  it 
between  those  points  runs  in  a  southeast  direction. 

S.  Drury  testified  that  he  accompanied  the  viewers  when 
they  located  the  road ;  the  course  of  the  road  across  the 
plaintiff's  land  was  designated  by  marking  some  trees  stand- 
ing thereon,  but  which  have  since  been  cut  down;  the  road 
had  been  traveled  until  a  few  days  before  the  alleged  tres- 
pass, when  the  plaintiff  erected  fences  across  the  same ;  it 
had  frequently  beeii  worked  under  the  direction  of  the  super- 
visors. M.  Drury  testified  that  he  was  present  when  the 
road  was  located,  and  its  course  across  the  plaintiff's  land 
was  indicated  by  marking  trees;  it  continued  open  until 
about  the  time  of  the  trespass,  and  had  been  w^orked  by 
supervisors  at  different  times. 

The  plaintiff  then  proved  by  Prentiss  that  the  road  had 
been  traveled  but  little  for  many  years ;  that  a  road  running 
south  and  east  from  Drury's  mill  would  not  pass  over  any 
portion  of  the  plaintiff's  land.  J.  Phillips  and  M.  Sequatt 
testified, that  the  road  running  southwest  from  Drury's  mill 
had  been  generally  considered  as  made  by  the  travel  of  the 
neighborhood,  and  they  had  never  known  it  to  be  worked 
as  a  county  road;  a  road  running  south  and  east  from 
Drury's  mill  would  not  touch  the  plaintiff's  land.  J.  Se- 
cpiatt  and  C.  S.  Bean  testified  that  they  had  each  been  super- 
visor of  the  road  district  for  one  year,  and  did  not  work 
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upon  any  road  running  southwest  from  Drury's  mill,  no 
such  road  being  included  in  the  description  of  the  roads  in 
the  district. 

The  court  found  the  issues  for  the  plaintiff,  and  rendered 
judgment  in  his  favor  for  $2.  The  defendants  sued  out  a 
writ  of  error. 

By  the  act  of  the  3d  of  March,  1835,  county  commission- 
ers' courts  were  authorized  to  establish  public  roads  within 
their  respective  counties,  not  less  than  thirty  nor 
more  than  fifty  feet  *vvide,  upon  the  application  of  [*54:0] 
thirty-five  voters  in  counties  containing  three  hun- 
dred voters,  and  upon  the  application  of  fifteen  voters  in 
counties  containing  less  than  three  hundred  voters.  The 
act  required  twenty  days'  notice  to  be  given  of  the  applica- 
tion. Upon  such  application  being  made  for  a  road,  the  act 
required"  the  court  to  "appoint  three  suitable  persons  to 
view  the  ground  proposed  for  the  same,  and  if,  after  such 
view,  the  viewers  shall  believe  the  road  applied  for  to  be 
necessary,  they  shall  proceed  to  locate  the  same  upon  the 
nearest  and  best  route,  having  due  regard  to  private  prop- 
erty, designating  its  course  through  prairies  and  improved 
land  by  fixing  stakes  in  the  ground,  or  by  ploughing  fur- 
rows at  the  distance  aj)art  of  the  full  width  of  the  road, 
and  throuo^h  the  timbered  land  bv  marking  the  trees,  and 
make  report  thereof." 

The  record  evidence  showed  an  application  for  the  road, 
an  appointment  by  viewers  to  examine  the  proposed  route, 
a  decision  of  the  viewers  that  the  road  was  necessary,  a 
location  of  the  same  bv  them,  and  an  order  of  the  court 
estabhshing  the  road  so  located.  This  was  sufficient  to 
show  that  the  road  was  established  by  competent  authority. 
It  was  not  necessary  to  prove  that  the  preliminary  proceed- 
ings were  regular ;  as  that  the  application  was  made  by  a 
certain  number  of  voters,  or  that  the  requisite  notice  of  the 
application  was  given.  The  presumption  was  that  those 
proceedings  were  regular  and  such  as  justified  the  order  of 
the  court  establishing  the  road.  It  was  expressly  decided 
in  the  case  of  Nealy  v.  Brown,  1  Gilraan,  10,  that  where  an 
order  establishing  a  road  is  introduced,  it  is  unnecessary, 

in  the  first  instance,  to  go  further  and  show  that  the  pre- 
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vioiis  steps  required  by  the  statute  have  been  taken.  See, 
also,  Ferris  v.  Ward,  4  Gihn.  499.  It  was,  therefore,  proved 
by  the  defendants  that  the  road  had  been  legally  established. 

The  next  question  in  the  case  is,  whether  the  road  was 
located  across  the  plaintiff's  land.  The  report  of  the  viewers' 
states  that  the  road  runs  south  and  east  from  Drury's  mill 
to  the  line  of  Mercer  county ;  and  the  witnesses  testify  that 
a  road  running  south  and  east  from  the  mill  to  the  county 
line  would  not  pass  over  the  land  of  the  plaintiff.  The 
phrase  "  south  and  east,"  as  used  in  the  report,  is  a  very 
indefinite  expression.  It  does  not  indicate,  with  any  de- 
gree of  certainty,  the  route  of  the  road.  A  surveyor  could 
not  determine  its  locality  from  the  report.  But  this  descrip- 
tion may  be  disregarded  for  uncertainty;  and  other  evi- 
dence may  be  resorted  to  for  the  purpose  of  ascertaining 
the  precise  location  of  the  road.  The  law  of  1835  did  not 
require  a  survey  of  the  road  to  be  made  and  filed.     It  made 

.'  it  the  duty  of  the  viewers  to  designate  the  course  of 
[*547J  *the  road  by  marking  trees,  fixing  stakes  or  plough- 
ing furrows.  And  where  the  viewers  reported  erro- 
neously as  to  its  course,  the  landmarks  made  by  them,  and 
not  the  report,  would  govern  in  determining  the  locality  of 
the  road.  The  proof  is  abundant  to  show  that  the  road 
was  laid  out  through  the  plaintiff's  land.  Persons  present 
at  the  time  the  location  was  made  expressly  testify  that 
the  road  was  laid  out  over  his  land,  and  tliat  its  course  was 
designated  by  marking  trees  standing  thereon.  It  further 
appears  that  the  route  thus  indicated  was  worked  and  trav- 
eled as  a  public  highway  for  fourteen  years.  It  was  com- 
petent to  prove  the  location  of  the  road  by  this  kind  of 
evidence.  Eijman  v.  The  People,  1  Gilm.  4 ;  Nealy  v.  Brown, 
id.  10.  The  proof  showed  that  the  road  was  located  and 
established  across  the  plaintiff's  land.  The  fact  that  it  was 
but  little  used  as  a  public  highway  gave  the  plaintiff  no  au- 
thority to  fence  it  up.  He  should  have  applied  to  the  count v 
court  for  an  order  vacating  it.  It  was  the  legal  right  of 
any  one  passing  along  the  road  to  remove  the  obstruction. 
On  the  evidence,  the  defendants  were  entitled  to  judgment. 

Tlie  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Peleg  Matteson  ef  al.  v.  Aaron  Kellogg  et  al. 
Error  to  Warren. 

Property  —  When  held  in  fiduciary  capacity. —  Wliere  one  receives  the 
money  or  property  of  another  as  agent  or  bailee,  the  title  to  which  is 
to  remain  in  the  principal,  and  which  is  to  be  paid  over  or  delivered  to 
him,  or  to  be  used  in  a  particular  way  or  for  a  specific  purpose  for  his 
use,  that  then  the  money  or  property  is  held  or  received  in  a  fiduciary 
capacity  or  as  trustee. 

Ox\  the  19th  day  of  May,  1836,  George  H.  Wright,  of 
Warren  county,  Illinois,  received  of  Sylvester  Blish,  of 
Henry  county,  for  Aaron  Kellogg  and  his  friends  in  Yernon, 
Connecticut,  the  sum  of  $100,  for  the  purpose  of  procuring 
a  quarter  section  of  land  in  Warren  county. 

On  the  22d  day  of  March,  1812,  Wright  filed  in  the  dis- 
trict court  for  the  district  of  Illinois,  at  Springfield, 
his  petition  under  "'Hlie  late  bankrupt  law  for  the  [*518] 
purpose  of  procuring  a  discharge  from  his  debts; 
and  on  the  6th  day  of  December,  1842,  he  was  duly  dis- 
charged from  his  debts,  and  received  his  certificate  in  due 
form  of  law.  Some  time  afterwards  Wright  d  ied  intestate, 
and  Peleg  Matteson  and  W.  W.  Porter  were  appointed  ad- 
ministrators of  his  estate,  and  entered  upon  the  discharge 
of  their  duties  as  such.  Aaron  Kellogg  and  Hubbard  came 
into  the  county  court  sitting  as  a  court  of  probate,  and  filed 
their  claim  against  the  estate  of  George  H.  Wright,  de- 
ceased, and  asked  that  the  same  be  allowed  to  them,  and 
paid  by  the  plaintiffs  in  error,  in  due  course  of  administra- 
tion. The  case  in  the  county  court  was  heard  upon  the 
deposition  of  Sylvester  Blish;  and  the  claim  and  interest 
allowed,  amounting  to  the  sum  of  $812.50,  from  which  al- 
lowance the  administrators  prosecuted  their  appeal  to  the 
circuit  court  of  Warren  county. 

The  cause  was  there  heard  at  April  term,  1854,  before  H. 
M.  Wead,  judge,  a  jury  being  waived,  and  a  judgment  ren- 
dered against  the  plaintiffs  in  error  for  the  sum  of  about 
$828. 

Cited:  90111.  375. 
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To  reverse  which  judgment  the  plaintiffs  have  prosecuted 
their  writ  of  error  in  this  court. 

Davidson  &  Blackwell,  for  plaintiffs  in  error.  J.  Man- 
ning, for  defendants  in  error. 

Caton,  J.  The  liability  for  which  this  action  was  brought 
was  evidenced  by  the  following  writing : 

"Received  of  Sylvester  Blisli,  four  hundred  dollars  for 
the  purpose  of  procuring  a  quarter  section  of  timber  land 
for  Aaron  Kellogg  and  his  friends,  in  Yernon,  Connecticut 
state.  H.  G.  Wbight. 

"Monmouth,  19th  May,  1836." 

Blish  testified  that  when  he  gave  the  money  to  Wright 
he  explained  to  him  that  it  belonged  to  Aaron  Kellogg, 
Hubbard  Kellogg  and  Halph  Tolcott,  for  whom  the  land 
was  to  be  purchased.  He  further  testified  that  Tolcott  died 
before  tlie  commencement  of  this  action,  and  that  the  Kel- 
loggs,  the  plaintiffs,  were  still  living,  and  that  Wright  ad- 
mitted to  him,  before  his  death,  that  he  had  not  purchased 
t'.ie  land.  The  defense  was,  a  discharge  of  the  intestate 
u.ider  the  general  bankrupt  law.  The  question  is  whether 
this  was  a  fiduciary  debt  within  the  meaning  of  that  act. 
The  debts  which  form  an  exception  to  the  operation  of 
the  discharge  in  bankruptcy  under  that  act  are 
[*549]  "  those  which  have  been  created  in  consequence  of  a 
defalcation  of  a  public  officer,  or  as  executor,  ad- 
ministrator, guardian  or  trustee,  or  while  acting  in  any  other 
fiduciary  capacity."  Under  this  act  the  supreme  court  of 
the  United  States,  in  the  case  of  Cliapinmi  v.  Forsijth^  2 
Howard,  202,  decided  that  money  received  by  a  factor  on 
the  sale  of  the  goods  of  his  principal  does  not  create  a  fidu- 
ciary debt  within  the  meaning  of  that  act.  The  reason 
assigned  for  that  decision  is  that,  according  to  the  course 
and  usage  of  the  trade,  the  factor  is  permitted  to  carry 
such  money  into  account  and  mingle  it  with  his  own  money, 
whereby  it  ceases  to  be  the  money  of  the  principal  and  be- 
comes the  money  of  the  factor,  who  becomes  debtor  to  the 
principal  to  that  amount.  If  there  be  an  implied  agree- 
ment between  the  principal  and  the  factor  that  the  latter 
may  take  and  use  the  money  in  his  business  till  called  for, 
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by  being  thus  carried  into  general  account  it  becomes  an 
ordinary  debt,  the  same  as  money  loaned  subject  to  call. 
But  such  was  not  the  character  of  this  transaction.  The 
money  was  here  placed  in  Wright's  hands  for  a  particular 
purpose,  with  no  authority  to  him  to  use  it  in  his  general 
business,  or  appropriate  it  any  way  different  from  the 
trust  which  he  assumed  when  he  received  the  money.  It 
continued  to  be  the  principal's  money  in  Wright's  hands  as 
much  as  it  was  in  Blish's  hands,  or  even  in  their  own;  and 
using  it  in  any  way  different  from  his  instructions  and  his 
agreement  was  a  breach  of  the  trust  which  he  had  assumed. 
He  did  not  become  debtor  to  his  principals  till  he  misap- 
plied the  funds.  Had  he  bought  the  land  intended  to  be 
purchased,  or  any  other  lands,  with  this  money,  and  taken 
the  deed  to  himself,  a  resulting  trust  would  have  arisen  in 
favor  of  the  principals  whose  money  was  thus  invested. 
Had  the  principals  consented  that  he  might  use  the  funds 
in  his  business,  and  then,  at  a  convenient  season,  purchase 
the  land  with  his  own  funds  for  their  own  use,  then  it  would 
have  become  an  ordinary  debt  so  soon  as  he  used  the  money 
in  pursuance  of  such  consent.  I  understand  the  rule  to  be, 
where  one  receives  the  money  or  property  of  another  as 
agent  or  bailee,  the  title  to  which  is  to  remain  in  the  prin- 
cipal, and  which  is  to  be  paid  over  or  delivered  to  him,  or 
to  be  used  in  a  particular  way,  or  for  a  specific  purpose,  for 
his  use,  that  then  the  money  or  property  is  received  or  held 
in  a  fiduciary  capacity  or  as  trustee.  In  such  a  case  a 
special  trust  and  confidence  is  reposed  beyond  that  of  mere 
credit,  and  it  was  against  the  violation  of  such  confidence 
that  congress  designed  to  provide  by  the  exception  quoted. 
In  the  case  of  White  v.  Piatt,  5  Denio,  269,  it  was  held  by 
the  supreme  court  of  Kew  York  that  money  collected 
by  one  in  whose  hands  a  *note  was  left  for  collec-  [*550] 
tion  is  the  money  of  the  principal  in  the  hands  of 
the  agent,  and  if  the  agent  use  or  fail  to  pay  over  the 
money,  he  is  guilty  of  a  breach  of  trust,  and  a  fiduciary 
debt  is  created  within  the  meaning  of  the  act  of  congress. 
The  same  rule  was  held  by  the  chancellor  in  the  case  of 
Kingsland  v.  Spaulding,  2  Barb.  Ch,  R.  341. 

We  think  this  was  a  fiduciary  debt,  and  was  not  dis- 
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charged  by  the  decree  in  bankruptcy.  Had  the  plaintiffs 
below  appeared  and  proved  up  their  debt  before  the  com- 
mission and  received  their  dividends,  they  would  thereby 
have  waived  the  benefit  of  the  exception  in  the  statute. 
But  there  is  no  pretense  that  they  did  this. 

The  judgment  of  the  circuit  court  must  be  afiBrmed. 

Judgment  affirriied. 


Feancis  Honnek  1).  The  Illinois  Central  Raileoad  Com- 
pany. 

Error  to  CooTc. 

Master  —  Not  liable  to  servant  for  negligence  of  co-servant. —  The  prin- 
cipal is  not  liable  to  one  servant  for  the  carelessness  of  another  servant, 
where  both  are  engaged  in  his  business. 

An  action  will  not  lie  by  a  servant  against  his  principal  for  injuries  sus; 
tained  by  the  carelessness  of  his  fellow-servants. 

The  doctrine  of  respondeat  superior  does  not  extend  to  the  case  of  an 
injury  received  by  one  servant  through  the  carelessness  of  another. 

Cited:  21  111.  26;  45  111.  201 ;  47  111.  109;  52  111.  402;,  58  lU.  284;  63  111. 
•295;  68  111.  549;  69  111.  464;  72  111.  259;  76  III.  396;  90  111.  885;  93  111. 
319;  11  Brad  w.  152. 

Master  and  servant  —  Liability  of  master  for  injuries  arising  from 
negligence  of  fellow-servants — Who  are  felloiv-servants. —  It  may  be 
premised  that  the  employer  is  liable  for  negligence  in  hiring  an  incom- 
petent person,  through  whom  another  servant  is  injured,  without  re- 
gard to  the  relation  between  him  and  the  person  injured. 

The  general  rule,  that  the  master  is  not  liable  for  injuries  sustained  by 
one  servant  through  the  wrongful  act  or  negligence  of  another,  is  estab- 
lished by  the  overwhelming  weight  of  authority.  See  Randall  v.  B.  & 
O.  R.  R.  Co.  109  U.  S.  478,  and  cases  cited  in  note,  p.  484.  The  tendency 
has  been,  however,  to  limit  the  doctrine,  in  recent  years,  both  by  statute 
and  judicial  decisions. 

The  common  law  aiithorities  are  not  entirely  harmonious,  especially 
as  to  the  question  who  are  fellow-servants. 

It  is  well  established  that  where  the  servant  by  whose  negligence  an- 
other servant  is  injured  is  the  alter  ego  of  the  common  master,  to  whom 
everything  relating  to  their  employment  has  been  left,  his  negligence  is 
the  negligence  of  the  master,  and  the  master  is  responsible  to  the  injured 
servant.  Malone  v.  Hathaway,  64  N.  Y.  5 ;  Corcoran  v.  Holbrook,  59  N. 
Y.  517 ;  Murphy  v.  Smith,  19  C.  B.  N.  S.  361 ;  Brothers  v.  Carter,  52  Mo. 
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This  cause  was  heard  at  May  term,  1854,  of  the  Cook  cir- 
cuit court,  Morris,  judge,  presiding.  A  demurrer  was  sus- 
tained to  the  declaration,  and  the  plaintiff  brought  the  cause 
to  this  court. 

Arnold,  Laened  and  Lay,  for  plaintiff  in  error,  cited  20 
Ohio  K.  415;  14  Howard's  U.  S.  R.  468;  15  Barb.  S.  C.  R. 

373 ;  Allen  v.  New  Gas  Co.  1  L.  R.  Ex.  D.  251 ;  Munn  v.  Oriental  Print 
Works,  11  E.  I.  187 ;  Kelley  v.  Norcross,  121  Mass.  508 ;  Chicago  &  Alton 
E.  E.  Co.  V.  May,  108  111.  288. 

To  constitute  fellow-servants  within  the  rule  it  is  not  necessary,  ac- 
cording to  the  weight  of  authority,  that  both  should  be  engaged  in  the 
same  or  similar  acts,  or  that  they  should  be  of  the  same  grade  or  rank. 
If  the  employment  is  a  common  one  they  may  be  engaged  in  distinct 
branches  of  the  service.  Blake  v.  Me.  Central  R.  E.  Co.  67  Me.  60 ;  Albro 
V.  Agawam  Can.  Co.  6  Cush.  75 ;  Hofnagle  v.  N.  Y.  Central  &  H.  R.  E. 
E.  Co.  55  N.  Y.  608 ;  Malone  v.  Hathaway,  64  N.  Y.  5 ;  Zeigler  v.  Day,  123 
Mass.  152 ;  E'y  Co.  v.  Lewis,  33  Ohio  St.  196 ;  Hodgkins  v.  Eastern  E.  R. 
Co.  119  Mass.  419 ;  Baulec  v.  N.  Y.  &  H.  E.  E.  Co.  59  N.  Y.  356. 

Servants  of  a  contractor  and  those  of  a  subcontractor  have  been  held 
not  to  be  fellow-servants.  Goodfellow  v.  B.  H.  &  E.  E.  E.  Co.  106  Mass. 
461;  Svenson  v.  Steamsliip  Co.  57  N.  Y.  108;  Hunt  v.  Pa.  E.  E.  Co.  51 
Pa.  St.  475;  Hass  v.  Phila.  &  S.  M.  S.  Co.  88  Pa.  St.  269. 

Where  one  railroad  company  runs  trains  on  the  track  of  another,  the 
servants  of  either  company  ai-e  not  co-servants  of  the  servants  of  the 
other.  Smith  v.  N.  Y.  &  H.  E.  E.  E.  Co.  19  N.  Y.  127 ;  C.  E.  E.  Co.  v. 
Armstrong,  49  Pa.  St.  186 ;  Carroll  v.  Minn.  Val.  E.  E.  Co.  13  Minn.  30 ; 
Sawj-er  v.  E.  &  B.  ^o.  27  Vt.  370. 

The  subject  has  been  considered  in  several  recent  cases  in  the  United 
States  supreme  court.  In  Northern  Pacific  E.  E.  Co.  v.  Herbert,  116  U. 
S.  642,  it  is  held  that  the  exemption  does  not  extend  to  injuries  caused  by 
the  carelessness  or  neglect  of  another  person  in  the  master's  service,  in 
an  employment  not  common  to  that  in  which  the  jDerson  injured  is  en- 
gaged, and  upon  a  subject  in  regard  to  which  the  person  injured  has  a 
right  to  look  for  care  and  diligence  on  the  part  of  the  other  person  as 
the  representative  of  the  master. 

In  Chicago  &  M.  E.  E.  Co.  v.  Eoss,  112  U.  S.  377,  it  was  held  that  a 
train  conductor,  with  the  power  to  control  the  movements  of  the  train 
and  the  persons  employed  upon  it,  represents  the  company,  and  is  not  the 
co-servant  of  the  engineer  and  other  employees  of  the  company  on  the 
train. 

In  Eandall  v.  B.  &  O.  R.  R.  Co.  109  U.  S.  478,  it  was  held  that  a  brake- 
man  working  a  switch  for  his  train  on  one  track  in  a  railroad  yard  is  a 
fellow-servant  of  an  engineer  of  another  train  of  the  same  company  on 
an  adjacent  track.  See  further,  Hough  v.  Texas  &  P.  E.  E.  Co.  100  U. 
S.  213. 

^ome  of  the  more  recent  Illinois  cases  are :  Abend  v.  T.  H.  &  I.  E.  B. 
Co.,  in  which  it  was  held  that  a  head-blacksmith  and  the  engineer  (also 
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57r;  4  Met.  62;  1  McMull.  R.  401;  1  Georgia,  R.  198;  Laiy 
Lib.  p.  160. 

Blackwell  &  Beckwith,  for  defendants  in  error. 

Caton,  J.  The  question  in  this  case  arises  on  a  demurrer 
to   the   declaration,    which   was    sustained    by   the    court 

acting  as  conductor)  of  a  wrecking-train,  upon  which  the  blacksmith  and 
others  had  been  ordered  to  proceed  to  a  wreck,  were  fellow-servants. 
Tlie  court  remark  that  the  removal  of  obstructions  was  shown  by  the 
evidence  to  be  a  distinct  branch  of  service,  to  which  aU  the  laboring  force 
of  the  company  was  liable  to  be  called,  without  reference  to  their  ordi- 
nary duties. 

C.  &  E.  I.  R.  R.  Co.  V.  Geary,  110  111.  383,  in  which  it  is  held  that, 
where  one  servant  is  injured  by  the  negligence  of  his  fellow-servant,  the 
duties  of  both  being  such  as  to  bring  them  into  habitual  co-sociation,  so 
that  they  might  exercise  an  influence  upon  each  other  promotive  of  proper 
caution,  and  the  master  is  guilty  of  no  negligence  in  the  employment  of 
the  servant  causing  the  injury,  the  master  will  not  be  held  liable  for  the 
injury.     Applied  to  case  of  night-watcher  and  foreman  of  night  crew. 

C.  B.  &  Q.  R.  R.  Co.  V.  Avery,  109  111.  314,  in  which  it  is  held  that  care 
in  supplying  safe  instrumentalities  in  the  doing  of  the  work  undertaken 
by  the  servant  is  a  duty  the  master  owes  to  the  servant,  and  when  the 
performance  of  that  duty  is  devolved  upon  a  fellow-servant,  the  master's 
responsibility  in  respect  of  that  duty  remains,  and  the  negligence  of  the 
fellow-servant  is  the  negligence  of  the  master. 

C.  &  N.  W.  R'y  Co.  V.  Moranda,  93  111.  302.  To  constitute  persons 
fellow-servants,  within  the  meaning  of  the  rule,  it  is  essential  that,  at 
the  time  it  is  claimed  such  relation  exists,  they  shaU  be  directly  co- 
operating with  each  other  in  the  particular  business  in  hand,  or  that 
their  usual  duties  shall  bring  them  into  habitual  consociation,  so  that 
they  may  exercise  an  influence  upon  each  other  promotive  of  proper 
caution. 

See,  also,  Valtez  v.  O.  &  M.  R'y  Co.  85  111.  500 ;  C.  B.  &  Q.  R.  R.  Co. 
V.  McLaUen,  84  111.  109;  C.  &  A.  R.  R.  Co.  v.  Rush,  84  111.  570;  T.  W.  & 
W.  R'y  Co.  V.  Moore,  77  111.  218;  T.  W.  &  W.  R'y  Co.  v.  O'Connor,  77 
111.  392;  T.  W.  &  W.  R'y  Co.  v.  Durkin,  76  lU.  395;  C.  &  E.  I.  R.  R.  Co. 
V.  Hagar,  11  Bradw.  498;  Shedd  v.  Moran,  10  Bradw.  618. 

Other  recent  cases  are  Smith  v.  M.  &  L.  R.  R.  R.  Co.  18  Fed.  R.  304 ; 
.  Daub  V.  Northern  P.  R.  R.  Co.  18  Fed.  R.  625 ;  Gilmore  v.  Northern  P. 
R,  R.  Co.  18  Fed.  R.  866 ;  Crew  v.  St.  L.  K.  etc.  R'y  Co.  20  Fed.  R.  87 ; 
The  Harold,  21  Fed.  R.  428 ;  Brown  v.  Minn.  &  St.  L.  R'y  Co.  31  Minn.  553 ; 
Trask  v.  Cal.  S.  R.  R.  Co.  63  Cal.  96;  Olson  v.  Clyde,  32  Hun,  425; 
Luebke  v.  C.  M.  etc.  R'y  Co.  59  Wis.  127;  Whitwam  v.  W.  &  M.  R.  R. 
Co.  58  Wis.  408;  Heine  v.  C.  &  N.  W.  R'y  Co.  58  Wis.  525;  Ind.  Mfg.  Co. 
V.  MilUcan,  87  Ind.  87 ;  Kersey  v.  Kansas  City,  etc.  R.  R.  Co.  79  Mo.  362 ; 
Pa.  R.  R.  Co.  V.  Wochter,  60  Md.  395 ;  Davis  v.  Central  Vt.  R.  R.  Co.  55 
Vt.  84. 
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below.  The  ^declaration  states  tKat  the  defendants  ['^551] 
had  a  turn-table  with  an  iron  bar  attached,  for  the 
purpose  of  turning  locomotives  and  cars,  and  that  the 
jDlaintiff,  who  was  in  the  employ  of  the  defendants,  was  en- 
gaged with  the  other  servants  of  the  defendants  in  using 
said  turn-table  and  iron  bar,  and  that  the  said  defendants 
"then  and  there,  by  their  said  agents  and  servants,  so  care- 
lessly and  improperly  made,  secured,  and  guarded  and 
managed  the  said  turn-table  and  iron  bar,  and  the  other 
appurtenances  attached  to  the  said  turn-table,  that  by  and 
through  the  carelessness  and  improper  conduct  and  man- 
agement of  the  said  defendants  by  their  said  agents  and 
servants,  the  said  iron  bar  attached-  to  said  turn-table  as 
aforesaid,  while  the  said  plaintiff  was  engaged  as  aforesaid, 
in  turning  the  same,  broke,  and  was  thrown  with  great 
violence  upon  and  against  the  said  plaintiff,  whereby  "  the 
plaintiff  was  injured. 

Until  very  recently  actions  of  this  character  have  never 
been  brought,  or  at  least  are  not  to  be  met  with  in  the 
books.  Since  the  introduction  of  railroads,  however,  several 
are  to  be  met  with,  both  in  the  reports  of  this  country  and 
of  England,  and  with  one  exception,  if,  indeed,  that  be  an 
exception,  they  have  been  uniformly  decided  against  the 
right  to  maintain  the  action.  The  question  simply  is, 
whether  the  principal  is  liable  to, one  servant  for  the  care- 
lessness of  another  servant,  when  both  are  engaged  in  the 
business  of  the  principal.  Indeed,  I  may  be  wrong  in  say- 
ing that  that  is  the  question  in  this  case,  for  in  truth  the 
declaration  here  does  not  state  so  strong  a  case  for  the 
plaintiff  as  that  which  is  involved  in  the  question  which  I 
have  stated,  and  which  arose  in  the  reported  cases,  for  this 
declaration,  fairly  construed,  shows  that  the  accident  hap- 
pened as  well  through  the  carelessness  of  the  plaintiff  as 
the  other  servants  of  the  defendants  who  were  employed 
with  him  in  working  the  turn-table^  and  if  that  was  the  case, 
his  own  carelessness  presents  an  insuperable  objection  to 
his  right  of  recovery.  But  waiving  that  objection,  and 
taking  it  for  granted  that  the  injury  arose  solely  from  the 
carelessness  of  his  fellow-servants,  and  we  think  the  action 
can  not  be  maintained.  After  carefully  examining  all  the 
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reported  cases  on  this  question,  I  only  think  it  necessary  to 
refer  to  Far  well  v.  Boston  <&  Worcester  Railroad  Corporation^ 
4  Met.  49,  where  the  whole  argument  upon  the  question  is 
embodied  in  the  opinion  of  Chief  Justice  Shaw,  It  is  there 
clearly  shown  that  the  doctrine  of  respondeat  superior  does 
not  extend  to  the  case  of  an  injury  received  by  one  servant 
through  the  carelessness  of  another  servant,  but  that  if  he 

has  any  such  claim  it  must  rest  upon  contract,  ex- 
[*552]  press  or  implied.     *There  are  certain  perils  incident 

to  aU  employments,  and  which  both  parties  have  in 
view  when  the  engagement  for  service  is  made,  and  in  view 
of  which  the  compensation  is  fixed ;  and  especially  in  a  rail- 
road service,  the  amount  of  hazard  must  depend  very  much 
upon  the  skill  and  care  of  the  servants  of  the  company, 
and  injuries  to  other  servants  arising  from  the  want  of 
proper  care  and  skill  are  deemed  casualties,  which  the 
emploj^er  does  not  undertake  to  insure  against,  but  for 
which  he  pays  a  premium  in  enhanced  wages  to  the  servant 
in  view  of  those  very  risks,  which  both  know  the  servant 
must  run.  The  general  expressions  in  this  declaration  leave 
it  very  uncertain  whether  the  accident  happened  from  a 
flaw  in  the  iron  bar,  or  from  imperfect  fastenings  by  which 
it  was  attached  to  the  turn-table,  or  solely  from  the  improper 
and  careless  proceeding  of  those  who  used  it.  There  is  no 
pretense  that  the  defendants,  or,  in  case  of  a  corporation 
like  this,  its  superintendent  or  representative  and  manager, 
which  I  should  be  inclined  to  regard  in  the  same  light, 
knew  of  any  such  defect  in  the  bar  or  fastening.  If  there 
was  a  concealed  defect  it  can  hardly  be  pretended  that  the 
defendants  or  superintendent  was  bound  to  know  it  by  in- 
tuition, and  if  there  was  a  patent  defect,  surely  the  plaintiff 
had  as  good  an  opportunity  of  discovering  it  as  the  defend- 
ants, and  was  at  least  as  guilty  of  neglect  in  not  observing 
it.  As  between  these  parties,  this  accident  must  be  treated 
as  a  pure  casualty,  where  the  misfortune  must  rest  upon 
whom  it  has  fallen.  It  may  be  said  to  be  the  duty  of  the 
defendants  to  furnish  good  and  well  made  machinery,  and 
to  lay  down  sound  rails,  and  that  there  is  an  implied  con- 
tract with  their  servants  that  they  will  do  so,  and  yet  it 
can  not  be  held  to  an  implied  warranty  to  that  extent,  for 
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we  all  know  that  there  may  be  latent  defects  in  apparently 
the  best  machinery,  of  which  the  manufacturer  himself  was 
entirely  ignorant,  or  a  rail  may  crush  from  a  flaw  in  the 
iron,  which  was  apparently  sound.  To  hold  an  employer 
hable  to  the  servant  upon  an  implied  warranty  against  such 
casualties  would  be  simply  absurd,  I  would  be  far  from 
saying  that  there  may  not  be  cases  of  carelessness  or  mis- 
conduct on  the  part  of  those  to  whom  a  corporation  may 
intrust  the  management  of  its  concerns,  producing  injury 
to  the  employees  of  the  company,  for  which  it  would  be 
hable,  but  this  declaration  does  not  show  such  a  case.  It  is 
not  even  necessary  at  this  time  to  express  any  opinion  upon 
the  propriety  of  the  decision  of  the  case  of  The  Little 
Miami  Railroad  Covvpany  v.  Stevens,  20  Ohio,  415,  for  this 
case  does  not  approach  that  in  point  of  merit  on  the 
part  of  the  plaintiff,  or  culpable  misconduct  *and  ['^553] 
carelessness  on  the  part  of  the  representative  of  the 
defendant. 

The  demurrer  was  properly  sustained  and  the  judgment 

must  be  aflSrmed. 

Judgment  a^rmed. 


Joseph  R.  Williams  v.  Almet  E.  Bishop  ^t  al. 
Appeal  from  Boone. 

Practice  —  Objection. —  It  is  too  late  to  object  on  error  that  there  was 
no  formal  order  directing  a  feigned  issue,  and  that  the  court  had,  with- 
out such  order,  considered  the  finding  of  the  jury. 

"Whether  transaction  constitutes  sale  or  mortgage. —  The  real 
character  of  a  transaction  and  the  true  intention  of  the  parties  may  be 
inquired  into  in  reference  to  a  sale  of  land,  to  ascertain  whether  a 
loan  of  money  only,  or  a  sale,  was  mtended. 

Feigned  issues  —  New  trials. —  On  the  trial  of  feigned  issues  the  chan- 
cellor may  order  several  new  trials,  untU  his  conscience  is  satisfied ; 
and  he  may  determine  the  case  contrary  to  the  finding. 

S.  C.  18  111.  101. 

Cited  :  Deed  absolute  in  form,  when  a  mortgage,  18  111.  105,  579 ;  32 

HI.  483 ;  38  111.  406.     Character  of  conveyance  open  to  inquiry,  21  111. 

580.     Conscience  of  chancellor  to  be  satisfied,  22  111.  664.     Intention  of 

parties,  how  shown,  35  111.  195 ;  by  parol  evidence,  71  111.  159.     Verdict 

on  feigned  issue  may  be  disregarded,  84  111.   373,     Contract,  whether  a 

loan,  15  111.  522,  529. 
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This  decree  was  ordered  by  J.  G.  Wilson,  judge,  at  tlae 
December  special  term  of  the  Boone  circuit  court. 

S.  A.  HuKLBUT,  for  appellant.  "W.  T.  Buegess,  for  ap- 
pellees. 

ScATEs,  J.  Defendants  filed  this  bill  to  redeem  a  mort- 
gage on  two  lots  in  Belvidere,  in  which  they  allege  that  E. 
D.  Bishop,  their  ancestor,  executed  a  deed  of  convaj'^ance, 
absolute  upon  its  face,  to  plaintiff,  and  took  a  title  bond  re- 
citing a  resale  to  him,  and  upon  payment  of  a  certain  sum 
that  plaintiff  should  convey  the  premises.  Plaintiff  an- 
swered, denying  that  the  conveyance  and  bond  were  given 
as  a  mortgage,  but  that  the  conveyance  was  absolute,  and 
that  the  bond  was  for  a  distinct,  separate  sale  by  plaintiff 
to  E.  D.  Bishop,  and  that  there  was  no  loan  of  money.  A 
replication  was  filed,  and  the  parties  stood  at  issue  upon  the 
fact  whether  these  transactions  amounted  to  a  mortgage. 

To  aid  in  the  determination  of  this  question,  a 
[*554]  feigned  issue  *was  made  of  this  fact,  and  sent  to  a 
court  of  law  for  trial.  A  jury  was  impaneled,  who 
found  the  issue  in  favor  of  the  defendant ;  and  this  verdict, 
with  the  evidence  before  the  jury  on  the  trial,  were  returned 
into  the  court  of  chancery  without  any  accompanying  cer- 
tificate from  the  judge  of  the  court  of  law  whether  he  was 
satisfied  with  the  trial  and  verdict.  A  motion  was  made 
for  a  new  trial  before  the  chancellor,  on  the  grounds  of  im-^ 
proper  instructions,  newly  discovered  evidence,  and  that  the 
finding  was  contrary  to  the  weight  of  evidence.  This  mo- 
tion was  denied,  and  a  final  decree  rendered  in  accordance 
with  the  finding,  upon  the  evidence  in  the  cause. 

This  cause  is  brought  here  by  appeal,  and  the  denial  of 
this  motion,  as  also  the  finding  of  the  court,  and  the  rendi- 
tion of  the  final  decree,  are  assigned  for  error,  together 
with  another,  that  there  was  no  order  of  the  court  directing 
the  feigned  issue,  and  that  the  court  had,  without  such  order, 
considered  the  finding  of  the  jury  under  the  feigned  issue. 

It  is  too  late  to  object  on  error  here  for  want  of  a  formal 

entry  of  an  order  directing  a  feigned  issue  to  the  inspection 

and  consideration  of  the  verdict  upon  it.     The  plaintiff  made 

it  up  and  signed  it  by  counsel,  appeared  in  the  court  of  law 

644 


1S54.]  "Williams  v.  Bishop.  555 

and  examined  and  cross-examined  the  witnesses,  asked  in- 
structions, and,  after  the  return  of  the  verdict  here,  made 
and  was  heard  upon  a  motion  for  another  trial,  and  again 
upon  the  jBnal  hearing;  and  during  all  these  proceedings  no 
objection  is  made  on  account  of  a  want  of  such  order.  In 
one  point  of  view  we  might  treat  it  as  being  considered  by 
his  consent ;  possibly  it  might  be  so  regarded  under  the 
Enghsh  practice,  as  brought  in  by  consent.  But  I  iind  no 
case,  nor  could  one  well  exist,  under  the  English  system. 
Their  courts  and  judges  are  separate.  JSTo  court  of  law 
would  likely  receive  and  try  such  an  issue,  unless  it  came 
duly  authenticated  from  the  proper  court.  Here  the  juris- 
diction only  is  separated.  The  same  individual  sits  as  com- 
mon law  judge  and  chancellor  in  the  same  court,  and  at  the 
same  time ;  and  may,  as  convenience  suits,  call  up  the  law 
or  chancery  causes.  This,  of  necessity,  supersedes  some, 
and  may  disj)ense,  as  is  done  in  practice,  with  many  of  the 
English  rules  of  chancery  practice.  Sitting  as  chancellor, 
he  might  enter  a  feigned  issue,  and  order  its  trial;  and  as 
common  law  judge,  immediately  call  a  jury  and  try  it.  The 
record  is  very  informally  put  together,  and  is  not  certified 
as  containing  all  that  was  done.  But  we  think  there  is 
nothing  substantial  in  the  objection. 

The  instructions  were  all  correct,  and  need  not  be  set  out. 
The  real  character  of  the  transaction  and  the  true 
*  intention  of  *the  parties  may  be  inquired  into,  and  [*555J 
shall  govern,  notwithstanding  they  may  have  adopted 
the  form  of  an  absolute  conveyance  and  bond  for  resale. 
And  if  such  a  transaction  was  really  a  loan,  and  these  instru- 
ments were  executed  to  secure  it,  it  is  a  mortgage;  and  once 
a  mortgage,  it  so  continues.  Miller  et  al.  v.  Thomas  et  al. 
14  111.  K.  428. 

The  new  trial  should  have  been  granted,  and  for  several 
reasons. 

On  the  trial  of  feigned  issues  touching  the  inheritance, 
courts  of  chancery  frequently  direct  another  trial,  in  analogy 
to  the  rule  of  law  allowing  several  trials  in  ejectment  (2 
Daniell's  Ch.  PI.  &  Pr.  1312),  though  it  be  not  a  matter  of 
right.    But  as  these  trials  are  to  inform  the  conscience  of 
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the  court,  and  do  not  settle  and  bind  the  rights  of  the  par- 
ties, the  chancellor  wiU  order  them  until  he  is  satisfied.  Id. 
1307,  1312;  Sface  v.  Mahlot,  2  Yes.  E.  552. 

There  is,  therefore,  a  distinction  between  motions  for  new 
trials  at  law,  and  on  these  feigned  issued  out  of  chancery, 
the  latter  not  being  so  strict  as  the  former.  2  DanielFs  Ch. 
PL  &  Pr.  1306. 

Ao^ain,  new  trials  mav  here  be  wanted  where  the  finding 
is  against  the  weight  of  evidence  (id.  1307) ;  for  the  verdict 
should  be  satisfactory  to  the  chancellor. 

In  this  case  the  weight  of  evidence  appears  to  us  against 
the  finding,  for  no  witness  testifies  to  a  positive  knowledge 
of  the  transaction  as  a  loan,  and  none  to  any  such  state- 
ments or  admissions  of  the  parties.  "While,  on  the  contrary, 
one  witness  heard  both  parties  admit  that  it  was  a  hona  fide 
sale  absolute,  and  a  resale.  Van  Alst  v.  Hunter^  5  Johns. 
Ch.  K.  154. 

Again,  the  new  trial  ought  to  have  been  granted,  on  ac- 
count of  new  and  important  evidence  discovered  after  the 
trial.  This  evidence,  it  seems  to  us,  must  go  far  towards 
determining  the  issue.  No  fault  can  be  attributed  to  the 
diligence  of  the  plaintiff  in  not  discovering  this  sooner. 
Although  the  witness  was  known,  and  had  been  inquired  of 
as  to  his  knowledge,  and  communicated  nothing  important 
to  be  called  for,  he  gives  as  a  reason  that  this  matter  did 
not  occur  to  him  as  important  until  he  learned,  after  the 
trial,  the  true  grounds  of  the  issue  between  the  parties.  He 
states  that  the  contract  of  repurchase  as  recited  in  the  bond 
was  made  several  days  after  the  sale,  conveyance,  and  deliv- 
ery of  the  deed,  and  was  no  part  of  the  first  contract.  So 
important  a  fact  to  the  issue  should  be  before  the  jury ;  nor 
should  we  feel  that  great  weight  was  due  to  that  finding,  if 
this  evidence  was  produced  on  final  hearing,  and  not 
[*556]  before  *them ;  for  the  chancellor  may  determine  the 
case  contrary  to  the  finding.  C  Connor  v.  Cooh,  8 
Yes.  E.  536. 

IsTew  trials  may  be  granted  on  appeal.  Van  Alst  v.  Hun- 
ter, 5  Johns.  Ch.  E.  154;  2  Daniell's  Ch.  PI.  &  Pr.  1314. 

We  will  not,  under  the  conclusion  we  arrive  at,  review 
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the  final  decree  upon  the  merits,  but  reverse  it,  and  order  a 

new  trial  of  the  feigned  issue. 

Decree  reversed  and  cause  remanded. 

Decree  reversed. 


Henet  W.  Undeehill  v.  Iea  Coewin  et  al. 
Error  to  La  Salle. 

Certificate  of  publication. — A  certificate  that  a  notice  "  was  inserted 
in  said  paper,  commencing  with  August  21,  1853,  and  ending  October 
2,  1852,  six  weeks,"  will  be  taken  to  show  that  publication  had  been 
made  for  four  successive  weeks  within  those  periods. 

Mechanic's  lien. — A  mechanic's  lien  will  not  extend  over  land  or  lots 
not  owned  at  the  time  by  the  party  for  whom  the  building  or  improve- 
ment was  constructed. 

The  act  gives  a  lien  only  upon  contracts  with  the  owner. 

This  cause  was  heard  by  Leland,  judge,  at  November' 
term,  1852,  of  La  Salle  circuit  court. 

Glovee  &  Cook,  for  plaintiff  in  error.     Steain,  for  defend- 
ants in  error. 

ScATEs,  J.     The  objection  made  to  the  printers'  certificate 
of  the  publication  of  notice  is  not  well  taken. 

The  statute  (R.  S.  45,  94,  §  8)  requires  the  publication  to 
'  be  made  for  four  successive  weeks,  and  this  certificate  states 
that  the  notice  "  was  inserted  in  said  paper,  commencing 
with  August  21, 1852,  and  ending  October  2, 1852,  six  weeks." 
"We  examine  the  certificate  as  proof,  and  not  for  criticism  as 
grammarians.  "We  are  not  allowed  from  it  to  doubt  of  the 
publication  having  been  made  .for  four  successive  weeks 
within  those  periods. 

*Defendants  filed  this  petition  to  enforce  a  me-  [*557] 
chanic's  lien  on  lots  1,  2  and  Y,  in  block  72,  in  La 
Salle,  for  work  and  materials  upon  a  house  situated  on  lot 
7.  The  contract  was  made  with  F.  Kenyon,  one  of  the 
plaintiffs,  who  is  alleged  to  be  the  owner  of  lots  1  and  2, 
but  who  had  no  title  to  lot  7,  but  who  was  in  possession  of 
it  at  the  time,  and  had  inclosed  it  in  a  common  fence  with 
the  other  two  lots. 
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The  petition  furtlier  shows  that  Underhill,  after  this 
work  was  done,  purchased  lots  1  and  2,  and  the  house  on 
lot  Y,  and  removed  the  house  to  lot  1.  On  proof  of  the  debt, 
the  court  decreed  a  sale  of  lots  1  and  2  to  satisfy  it. 

This  decree  is  erroneous,  for,  according  to  the  construc- 
tion we  put  upon  the  statute,  the  petition  shows  that  defend- 
ants have  no  lien  upon  these  lots  for  this  labor  and 
materials. 

In  Higgins  et  al.  v.  Ferguson  et  al.  14  111.  R.  269,  the  lien 
was  expressly  put  upon  the  ground  of  fraud  in  the  owner 
of  the  lot,  who  stood  by  and  connived  at  the  representa- 
tions of  the  party  that  he  was  owner,  and  under  that  char- 
acter obiained  the  building  materials,  which  were  used  in  a 
house  upon  his  lot  and  to  his  benefit. 

This  is  a  special  statutory  lien  and  remedy,  and  however 
politic  it  might  be  to  extend  it  to  analogous  cases  and  make 
it  more  general  in  its  application,  we  can  only  enforce  it  in 
"the  cases  provided  for  and  embraced  in  it.  Such  is  the  con- 
struction of  a  similar  statute  in  relation  to  preferences  and 
attachments  of  boats  and  vessels  in  Merriman  et  al.  v.  Canal 
Boat  Col.  Butts,  post. 

This  act  gives  a  lien  only  upon  contract  with  the  owner. 
R.  S.  345,  §  1.  Section  17  declares  what  estate  shall  be 
sufficient  under  this  act  to  constitute  an  owner.  It  embraces 
estates  for  life,  an  equity  of  redemption,  and  those  who  own 
subject  to  "  any  other  incumbrance  "  shall  be  deemed  owner 
to  the  "  extent "  of  his  interest ;  and  the  twenty-first  section 
further  extends  it  to  "  any  legal  or  equitable  claim  to  lands 
or  lots."  By  the  twentieth  section  the  incumbrancer's  rights 
in  the  land  are  preserved,  while  the  laborer  and  material 
men  are  secured  in  a  lien  on  the  improvements  they  make 
or  contribute  to  make. 

These  provisions  are  referred  to  to  show  that  these  liens 
do  not  follow  and  attach  upon  all  labor  and  materials  upon 
any  real  estate  without  regard  to  the  ownership  of  those 
who  bargain  for  them.  The  erection  of  a  house  upon  lot  .7, 
to  which  no  title  is  pretended,  wiU  not  give  a  lien  either 
upon  the  lot  or  the  house.  Consequently  the  removal  of 
the  house  will  transfer  no  lien  to  another  lot. 

The  inclosure  of  lands  or  lots  under  a  common  fence 
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is  ^equally  insufficient  to  transfer  the  lien.  It  is  [*558] 
witliout  any  suggestion  of  fraud,  and  only  shows 
negligence  in  defendants  in  not  making  inquiry  into  the 
ownership  if  they  desired  a  lien  before  they  performed  the 
labor.  To  enforce  a  lien  upon  the  grounds  set  forth  in  this 
petition  would  be  productive  of  frauds  and  great  hardships 
upon  innocent  purchasers. 
Judgment  reversed  and  petition  dismissed. 

Judgment  reversed. 


Pateick  Halligan  v.  The  Chicago  &  Eock   Island  Eail- 

EOAD  Company. 

A]?peal  from  La  Salle. 

Trespass — Pleading. — An  allegation  of  trespass  to  two  or  more  closes 
is  allowable.     A  single  trespass  may  be  committed  on  several  closes. 

Same  —  Quare  clausum  f regit  —  Possession. —  To  maintain  quare  clau- 
sum  fregit,  the  plaintiff  must  have  the  actual  or  constructive  posses- 
sion of  the  premises.  If  occupied,  the  action  must  be  brought  by  the 
party  in  possession ;  if  unoccupied,  by  the  pai'ty  having  title  and  right 
of  possession. 

Same — Tenant. — If  land  trespassed  upon  is  occupied  by  a  tenant,  he 
alone  can  bring  the  action. 

Same —  Wlien  case  the  remedy. —  If  the  trespass  is  prejudicial  to  the 
inheritance,  the  remedy  is  by  action  on  the  case. 

Pleading  —  Allegations  construed  against  pleader. —  If  an  allegation  is 
equivocal,  and  two  meanings  present  themselves,  the  one  wUl  be 
adopted  that  is  most  unfavorable  to  the  pleader. 

This  cause  was  heard  before  Leland,  judge,  at  November 
term,  1853,  of  the  La  Salle  circuit  court. 

T.  S.  Dickey  and  D.  Eastman,  for  appellant.  Chumasero 
and  Tayloe,  for  appellees. 

Treat,  C.  J.  This  was  an  action  of  trespass  quare  clau- 
sum fregit,  brought  by  Halligan  against  the  Chicago  & 
Eock  Island  Eaiiroad  Company.  The  first  three  counts  of 
the  declaration  alleged  in  substance  that  the  defendant,  on 
the  1st  of  January,  1853,  broke  and  entered  two  closes,  the 
property  of  the  plaintiff,  situated  in  the  coup.ty  of  La  Salle, 

Cited:  32  111.  179;  77  lU.  378. 
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and  described  as  the  west  half  of  lot  10  in  block  152,  and 
lot  3  in  block  16,  in  the  city  of  Peru,  and  pulled 
[*559]  *down  and  destroyed  two  houses  standing  thereon. 
The  fourth  count  alleged  that  the  defendant,  "  on  the 
day  and  year  aforesaid,  with  force  and  arms,  broke  and  en- 
tered the  aforesaid  closes  of  the  said  Patrick  Halligan,  and 
then  and  there  ejected,  expelled,  put  out  and  amoved  the 
said  Patrick  Halligan  and  his  family  and  servants,  and 
divers  other  persons,  to  wit,  Michael  Pendergast  and  Alex- 
ander Frinkler,  tenants  of  the  said  Patrick  Halligan  (said 
tenants  then  and  there  using  and  occupying  said  premises 
for  hire,  and  paying  unto  the  said  Patrick  Halligan  there- 
for at  the  rate  of  $1,000  per  annum),  from  the  possession, 
use,  occupation  and  enjoyment  of  the  said  premises,  and 
kept  and  continued  the  said  Patrick  Halligan  and  his  family 
and  servants,  and  also  his  said  tenants,  so  ejected,  expelled, 
put  out  and  amoved,  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto;  whereby  the  said  Patrick  Halhgan,  for 
and  during  all  that  time,  lost,  and  was  deprived  of  the  use 
and  benefit  of  the  said  premises,  and  of  the  rents,  issues  and 
profits  thereof,  accruing  to  the  said  Patrick  Halligan  from 
said  tenants,  to  wit,  at  the  county  aforesaid,  to  the  damage 
of  the  said  Patrick  Halligan."  The  defendant  demurred 
to  the  declaration,  and  assigned  as  special  causes  of  de- 
murrer to  the  fourth  count,  that  it  alleged  two  distinct 
causes  of  action  and  showed  the  locus  in  quo^to  have  been 
in  the  possession  of  other  parties.  The  court  overruled  the 
demurrers  to  the  three  first  counts  and  sustained  the  de- 
murrer to  the  fourth  count.  The  plaintiff  thereupon  entered 
nolle  prosequi  as  to  the  first  three  counts,  and  the  defendant 
had  judgment  on  the  demurrer  to  the  fourth  count. 

The  question  in  the  case  is,  whether  the  fourth  count 
shows  a  cause  of  action  in  the  plaintiff.  The  first  objection 
to  the  count  is  not  tenable.  An  allegation  of  a  trespass  to 
two  or  more  closes  is  allowable.  A  single  trespass  may  be 
committed  on  several  closes.  If  a  party  at  the  same  time 
enters  upon  two  closes  belonging  to  another,  he  may  be 
treated  as  guilty  of  but  one  trespass.  The  owner  may,  on 
a  single  count,  recover  damages  commensurate  with  the  in- 
jury.    This  count  alleges  an  entr}^  on  both  lots  as  one  act, 
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and  is  therefore  not  obnoxious  to  the  charge  of  duplicity. 
See  Tapley  v.  Wainwright,  5  Barn.  &  Ad.  395;  Phythian 
V.  White,  1  Mees.  &  Wels.  216. 

To  maintain  trespass  quare  clausum  f regit,  the  plaintiff 
must  have  the  actual  or  constructive  possession  of  the  prem- 
ises. The  gist  of  the  action  is  the  injury  to  the  possession. 
If  the  premises  are  occupied,  the  action  must  be  brought  by 
the  party  in  possession ;  if  unoccupied,  by  the  party  having 
the  title  and  the  right  to  the  possession.  The  owner 
can  not  maintain  the  action  *\vhere  the  land  is  in  [*560] 
the  occupancy  of  his  tenant.  The  trespass  is  a  dis- 
turbance of  the  tenant's  possession  and  he  alone  can  bring 
the  action.  Bac.  Abr.  Trespass,  C.  3 ;  1  Chitty,  PL  202 ; 
Campbell  v.  Arnold,  1  Johns.  511;  Holmes  v.  Seeley,  19 
Wend.  507 ;  Bartlett  v.  Perkins,  13  Maine,  87 ;  Roussin  v. 
Benton,  6  Missouri,  592;  Davis  v.  Clancy,  3  McCord,  422. 
If  the  trespass  is  prejudicial  to  the  inheritance,  the  remedy 
of  the  owner  is  by  an  action  on  the  case.  He  may,  in  that, 
form  of  action,  recover  damages  for  any  injury  to  the  free- 
hold. Bedingfield  v.  Onslow,  4  Levinz,  209;  Jesser  v.  Gif- 
ford,  4  Burr.  2141 ;  Lienow  v.  Richie,  8  Pick.  235 ;  Brown 
v.  Dinsmove,  3  N.  H.  103 ;  Randall  v.  Cleveland,  6  Conn. 
328 ;  Hall  v.  Snowhill,  2  Green  (N.  J.),  8. 

If  Pendergast  and  Frinkler  were  in  the  possession  of  the 
lots  as  the  tenants  of  the  plaintiff  when  the  jury  was  com- 
mitted, it  is.  clear  that  they  alone  can  maintain,  trespass. 
In  such  event  the  entry  was  an  interference  with  their  posses- 
sion. The  plaintiff  had  no  possession  to  be  invaded.  For 
any  injury  to  the  reversion  he  has  an  adequate  remedy  in 
another  form  of  action.  The  count  in  question  does  not 
disclose  a  state  of  case  that  entitles  the  plaintiff  to  main- 
tain the  action  of  trespass.  It  shows  that  the  lots  were  in 
the  actual  possession  of  his  tenants.  It  alleges  that  his 
"  tenants  were  then  and  there  using  and  occupying  said 
premises  for  hire,  and  paying  unto  him  therefor  at  the  rate 
of  $1,000  per  annum."  This  language  clearly  implies  a 
leasing  of  the  whole  of  the  lots  and  an  exclusive  possession 
thereof  by  the  tenants.  Nor  is  there  anything  in  the  count 
that  is  necessarily  inconsistent  with  the  truth  of  this  aver- 
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nient.  It  indeed  alleges  an  expulsion  of  the  plaintiff  and 
his  family  from  the  lots.  It  ma}",  however,  be  that  they 
were  temporarily  on  the  premises  as  the  guests  of  the  ten- 
ants, or  for  some  purpose  consistent  with  an  exclusive  right 
in  the  tenants.  If  so,  the  injur}'-  complained  of  only 
amounted  to  a  trespass  to  their  persons.  The  count  does 
not  show  such  a  possession  in  the  plaintiff  as  authorizes  him 
to  maintain  trespass  qiiare  clausumf  regit.  It  ought  clearly 
to  show  that  he  had  the  actual  or  constructive  possession  of 
the  premises  or  some  part  thereof.  If  the  lease  reserved  a 
part  of  the  lots,  or  if  the  plaintiff  was  at  the  time  of  the  tres- 
pass in  the  exclusive  possession  of  some  portion  thereof,  the 
count  should  so  have  stated.  As  respects  such  portion,  the 
action  might  be  sustained.  There  was  no  occasion  for 
the  plaintiff  to  refer  to  the  lease ;  but  having  introduced  it 
into  the  declaration,  it  was  incumbent  on  him  to  show  that 

it  did  not  conclude  him  from  maintaining  the  action. 

There  are  some  cases  which  hold  that  trespass  quare 

[*561]  clausum  "fr^egit  may  be  maintained  by  the  owner 

for  an  injury  to  the  freehold,  though  the  land  be 
in  the  possession  of  his  tenant  at  will.  Sta^^r  v.  Jackson.  11 
Mass.  519;  Hingham  v.  Sj)rague,  15  Pick.  102;  Curtis  v. 
Jloi/t,  19  Conn.  154;  Davis  v.  JVash,  32  Maine,  411.  And  it 
is  insisted  that  this  action  may  be  sustained  on  the  author- 
ity of  these  cases.  But  there  is  a  conclusive  answer  to  this 
position.  It  does  not  appear  that  the  parties  in  possession 
were  the  tenants  at  will  of  the  plaintiff.  The  precise  char- 
acter of  the  tenancy  is  not  stated  in  the  declaration.  It  is 
alleged  that  Pendergast  and  Frinkler  were  the  lessees  of  the 
premises,  paying  rent  therefor  at  the  rate  of  $1,000  per 
annum.  The  inference  from  this  statement  is,  that  the  de- 
mise was  for  a  definite  period,  as  a  month  or  a  year,  rather 
than  at  the  mere  will  of  the  lessor.  In  order  to  sustain  the 
case  on  the  ground  indicated,  it  should  distinctly  appear 
that  Pendergast  and  Frinkler  were  tenants  at  the  will  of 
the  plaintiff.  Intendments  are  not  indulged  to  sustain  a 
pleading.  If  subject  to  the  charge  of  uncertainty  or  am- 
biguity, it  is  to  be  construed  most  strongly  against  the 
pleader.     If  an  allegation  is  equivocal,  and  two  meanings 
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present  themselves,  the  one  will  be  adopted  that  is  most 
unfavorable  to  the  party  pleading.  1  Chitty,  PL  272; 
Stephen  on  PI.  379. 

The  judgment  is  affirmed. 

1  Judgment  affirmed. 


John  H.  Crawford  et  al.  'o.  Lantkom  J.  Clakk  et  al. 
Appeal  from  Cook. 

Carriers  by  vessel  —  Duty  as  to  notice  and  delivery. —  Carriers  by 
coasting  vessels  should,  on  landing  goods,  give  notice  to  the  owner  of 
the  fact,  or  if  to  be  delivered  to  a  consignee,  and  he  refuse  to  receive 
them,  the  carrier  must  safely  secure  them,  or  he  will  be  liable  for  any 
loss  that  may  occur. 

This  case  was  brought  by  the  defendants  in  error,  in  an 
action  of  trespass  on  the  case ;  the  declaration  contains  six 
counts.  The  first  substantially  alleges  that  the  defendants, 
before  and  at  the  time  of  the  delivery  of  the  goods  herein- 
after mentioned,  were  common  carriers  of  goods  and 
chattels  for  hire,  from  Cleveland  *to  Chicago.  That  ['^'562] 
on  the  4th  day  of  September,  1852,  the  plaintiffs 

Cited:  15  Dl.  476;  16  111.  505;  83  ID.  37. 

Carriers  of  goods — Delivery  —  Notice. —  Carriers  by  water  are  re- 
qui]-ed  to  give  notice  to  the  consignee  of  the  arrival  of  goods  where  his 
place  of  abode  is  known.  Union  Steamboat  Co.  v.  Knapp,  73  111.  506 ; 
Gibson  v.  Culver,  17  Wend.  305 ;  Shenk  v.  Pliila.  etc.  Co.  60  Pa.  St.  109 ; 
Cliickering  v.  Fowler,  4  Pick.  371. 

It  is  the  duty  of  an  express  company  to  deliver  goods  to  the  consignee 
at  his  residence  or  place  of  business.  If  he  faU  to  receive  them  the  com- 
pany should  notify  the  consignor.  Am.  Mer.  Ex.  Co.  v.  Wolf,  79  111. 
430.  See  Am.  Ex.  Co.  v.  Greenhalgh,  80  111.  68 ;  Gulliver  v.  Adams  Ex. 
Co.  38  111.  503.  Carriers  by  raUi-oad  are  not  bound  to  deliver  goods  to 
the  consignee  personally  or  give  him  notice.  If  he  is  not  present  to  re- 
ceive them  on  their  aiTival,  the  carrier  may  store  them  in  a  warehouse. 
Chicago  &  Alton  R.  E.  Co.  v.  Scott,  43  lU.  133;  Chicago,  etc.  R.  R.  Co. 
V.  Pratt,  13  Bradw.  477 ;  Eaton  v.  St.  L.  etc.  R'y  Co.  13  Mo.  App.  386. 
See  C.  &  N.  W.  R'y  Co.  v.  Bensley,  69  111.  630 ;  Cahn  v.  M.  C.  R.  R.  Co. 
71  111.  96.  In  this  last  case  it  was  said  that  exaction  of  payment  of 
cartage  in  advance  would  constitute  a  contract  to  deliver  goods  at  con- 
signee's place  of  business. 

The  rule  as  to  aU  carriers  by  land,  except  railroads,  is  the  same  as  that 
regarding  express  companies.  See  Witbeck  v.  Holland,  55  Barb.  443; 
45  N.  Y.  13;  Gibson  v.  Culver,  17  Wend.  305. 

653 


^62  Ckawfoed  v.  Claek.  [June, 

caused  to  be  delivered  to  them,  as  common  carriers,  at 
Cleveland,  and  the  defendants  then  and  there  received  from 
the  plaintiffs,  a  large  quantity  of  iron  and  steel,  to  wit,  five 
thousand  pounds  of  iron  and  seven  bundles  of  steel,  of  the 
value  of  $500,  to  be  conveyed  b}^  defendants  on  the  propel- 
ler "  Granite  State,"  from  Cleveland  -to  Chicago,  and  to  be 
delivered  to  plaintiffs  at  Chicago,  in  good  condition  (with 
the  usual  exceptions),  for  certain  reasonable  freight  and  re- 
ward for  each  hundred  pounds.  And  although  the  said 
propeller,  on  the  11th  day  of  September,  arrived  safely  at 
Chicago,  and  no  leakage  of  oil,  etc.,  or  dangers  of  naviga- 
tion prevented,  yet  the  defendants  did  not  deliver  the  said 
iron  and  steel,  but  they  were  wholly  lost  to  the  plaintiffs. 

The  second  count  alleges  that  on  the  day  and  year  afore- 
said, defendants  undertook  to  convey  for  plaintiffs,  from 
Cleveland  to  Chicago,  by  the  propeller  "  Granite  State," 
one  hundred  and  seventy-four  pieces  of  iron,  nineteen  bun- 
dles of  iron,  seven  bundles  of  steel,  and  thirty  kegs  of  nails, 
twelve  thousand  and  forty-eight  pounds,  worth  $500,  which 
they  failed  to  do,  but  said  goods  were  wholly  lost  to 
plaintiffs. 

The  third  count  alleges  that  the  plaintiffs  delivered  to  de- 
fendants, September  i,  1852,  other  iron,  etc.,  of  same  descrip- 
tion, quantity  and  weight,  as  in  second  count,  to  be  conveyed 
from  Cleveland  to  Chicago,  by  propeller  "  Granite  State," 
for  freight,  to  J.  Peck  &  Co.,  but  that  five  thousand  pounds 
of  said  iron,  etc.,  were  lost. 

The  fourth  count  alleges  that  on  the  9th  day  of  August, 
1852,  plaintiffs,  by  their  agents  Graff,  Lindsay  &,  Co.,  caused 
to  be  delivered  to  defendants  at  Pittsburgh,  Pennsylvania, 
other  goods,  to  wit,  one  hundred  and  seventy-four  bars  of 
iron,  nineteen  bundles  of  iron,  seven  bundles  of  spring  steel, 
and  thirty  kegs  of  nails,  twelve  thousand  and  forty-eight 
pounds,  worth  $500,  to  be  conveyed  by  a  certain  canal  boat 
of  the  Union  line,  from  Pittsburgh  to  Chicago,  to  be  deliv- 
ered for  plaintiffs  to  Dole,  Kumsey  &  Co.,  for  thirtj'^-five 
cents  on  each  hundred  pounds ;  that  the  defendants,  by  their 
agent  G.  M,  Ilarton,  accepted  said  goods  for  the  purpose 
above  mentioned,  but  they  were  wholly  lost  to  plaintiffs. 

Fifth  count  substantially  the  same  as  fourth. 
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The  sixth  count  alleges  that  on  the  20th  clay  of  Septem- 
ber, 1852,  plaintiffs  were  lawfully  possessed  of  iron  and 
steel,  other  than  as  aforesaid,  of  the,  value  of  $500 ;  that 
they  casually  lost  said  iron  and  steel  out  of  their  possession, 
and  the  same  afterwards  came  into  the  possession  of  de- 
fendants by  finding.  Yet  the  defendants,  knowing  said 
iron  and  steel  to  be  the  property  of  plaintiffs,  have  not,  as 
yet,  delivered  said  iron  and  steel,  or  any  part  thereof,  to 
plaintiffs,  but  converted  and  disposed  of  said  iron 
*and  steel  to  their  own  use,  to  the  damage  of  plaint-  [*563] 
iffs  of  $500.     And,  therefore,  they  bring  suit,  etc. 

The  defendants  pleaded  the  general  issue,  and  gave  notice 
that  they  would  prove  as  follows:  That  in  1852,  when  said 
goods  were  delivered  in  Chicago  by  defendants,  it  was  and 
now  is  the  custom  for  boats  and  vessels  engaged  in  the  car- 
rying trade  on  the  lakes,  in  delivering  goods  to  consignees 
at  Chicago,  to  land  their  whole  cargo  on  their  own  dock, 
and  on  only  one  dock,  and  never  to  deliver  a  part  of  a  cargo 
at  one  place  on  the  Chicago  river  and  then  move  the  vessel 
to  another  place  and  deliver  the  remainder ;  never  to  move 
the  vessel  to  the  docks  of  different  consignees  and  put  off 
the  cargo  at  different  places.  That  in  1852  such  a  delivery, 
by  a  vessel,  of  the  whole  cargo  on  their  own  dock,  and  no 
other,  was  considered,  by  the  uniform  custom  and  usage  of 
warehousemen  and  forwarders,  a  good,  complete  and  suffi- 
cient delivery,  to  discharge  and  exonerate  the  carriers. 
That  plaintiffs  and  their  agents  at  Chicago,  Dole,  Rumsey 
&  Co.,  had  notice,  at  the  time,  of  such  custom,  and  that  all 
the  said  goods  of  plaintiffs  were  so  delivered  on  the  dock  of 
said  propeller,  at  Chicago ;  that  such  delivery  was  sufficient, 
and  a  complete  performance  of  the  contract. 

Also,  that  the  defendants  received  the  iron  to  transport 
to  Chicago ;  that  the  same  was  put  on  board  the  "  Granite 
State,"  loaded  with  an  assorted  cargo,  consigned  to  con- 
signees along  the  Chicago  river ;  that  said  propeller  runs  in 
Crawford,  Chamberlain  &  Co.'s  Ogdensburg  line;  that  said 
propeller  runs  to  the  dock  of  the  agent  of  said  line,  and  that 
all  doing  business  with  said  propeller  and  line  know  who 
are  the  agents  of  said  line;  that  it  is  and  always  has  been 
the  custom  of  steam  vessels  to  run  to  a  particular  dock  and 
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there  unload  their  entire  cargo,  and  that  the  consignees 
thereof  come  to  said  dock  and  take  goods  so  consigned  to 
them.  That  said  custom  is  known,  that  notifying  consignees 
that  a  propeller  has  goods  on  board  consigned  to  them,  and 
a  landing  upon  such  wharf  is  a  good  and  valid  delivery, 
and  releases  the  carriers. 

That  Dole,  Rumsey  &  Co.,  the  consignees,  had  notice  that 
said  proj)eller  had  goods  on  board,  and  that  they  were  being 
delivered  on  the  dock  where  said  propeller  was  lying  in 
Chicago;  and  that  said  iron  and  goods  in  the  plaintiffs' 
declaration  described  were  landed  on  such  dock. 

Also,  that  it  is  the  custom  for  consignees  to  receive  goods 
consigned  to  them  at  such  dock,  and  that  such  is  a  delivery 
to  the  consignees ;  that  said  propeller  "  Granite  State  "  had 
an  assorted  cargo,  and  landed  all  her  cargo  at  the  dock  of 
George  A.  Gibbs  &  Co.,  in  Chicago ;  that  Dole,  Rum- 
[*564:]  sey  &  Co.  had  ^notice  that  said  goods  were  on  board 
and  being  delivered,  and  that  the  same  were  all  de- 
livered on  said  dock  to  the  plaintiffs'  consignee,  which  facts 
the  defendants  will  prove  in  defense  of  the  plaintiffs'  claim. 

The  plaintiffs  introduced  in  evidence  the  bill  of  lading, 
marked  "  A,"  of  which  the  following  is  a  copy  of  the  part 
pertinent : 


249  "C" 

Clark  &  GUbert, 

Eockford,  111. 
Care  as  above. 

(J.  Peck  &  Co.), 
Chicago. 


174 

19 

7 

30 


Pieces  Iron,     ) 
Bundles  Iron,   J 

8,314 

Bundles  Steel, 

654 

Kegs  Nails, 

3,180 

12,048 

35 

43 

17 


Plaintiffs'  instructions  given :  If  the  jury  believe  the  clerk 
of  Dole,  Rumsey  &  Co.  applied  for  the  iron,  and  the  servants 
of  defendants  told  him  they  had  no  "  C  "  iron,  and  the  same 
was  lost  or  delivered  to  any  one  else,  the  defendants  are 
liable  for  what  was  lost. 

If  the  jury  believe  that  the  contract  between  plaintiffs 

and  defendants  was,  that  the  iron  should  be  consigned  and 

dehvered  to  Dole,  Rumsey  &  Co.,  and  that  said  iron  was 

consigned  to  J.  Peck  &  Co.,  and  was  not  delivered  to  Dole, 

Rumsey  &  Co.,  and  thereby  any  part  of  said  iron  was  lost, 

the  plaintiffs  are  entitled  to  recover. 
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If  the  jury  believe  that  the  iron  was  put  on  the  dock  of 
Cribbs  &  Co.,  but  was  not  actually  taken  possession  of  or 
delivered  to  Dole,  Rumsey  &  Co.,  then  the  defendants  are 
liable,  unless  they  shall  have  shown  that  they  deposited  the 
iron  in  some  safe  warehouse  for  plaintiffs. 

If  the  jury  believe  that  the  iron  was  put  on  Peck  &  Co.'s 
wharf,  it  was  the  duty  of  defendants  to  have  separated  the 
same,  and  give  Dole,  Rumsey  &  Co.  due  notice  that  the  same 
was  so  put  off  and  separated ;  and  if  they  neglected  or  re- 
fused to  take  the  same,  it  was  the  duty  of  defendants  to 
place  it  in  a  safe  store-house,  and  if  their  neglect  to  do  so 
was  the  occasion  of  the  loss  of  any  part  of  the  iron,  the  de- 
fendants are  liable  therefor  to  plaintiffs, — to  the  giving  of 
which  defendants  objected. 

This  cause  was  tried  before  Moekis,  judge,  at  December 
term,  1853,  of  Cook  circuit  court. 

H.  F.  Waite,  for  appellants.  Goodeich  &  Scoville,  for 
appellees. 

^Caton,  J.  The  question  presented  by  this  record  is  [*565] 
of  deep  commercial  interest.  The  law  seems  to  be  so 
well  settled  by  general  usage,  of  which  the  courts  will  take 
notice  without  proof  of  the  custom,  that  vessels  engaged  in 
foreign  commerce  are  not  bound,  by  a  bill  of  lading  in  the 
ordinary  form,  to  deliver  goods  brought  from  a  foreign 
country  to  the  consignee  personally,  but  it  is  a  discharge  of 
the  obligation  which  the  carrier  has  assumed,  if  he  lands 
them  at  the  usual  wharf  of  such  vessel  in  a  proper  manner, 
or  other  safe  landing  at  the  port  of  delivery,  and  gives  due 
and  reasonable  notice  thereof  to  the  consignee.  Here  the 
bill  of  lading  was  in  the  usual  form,  and  the  defendants 
below  insist  that  by  observing  this  rule  they  were  dis- 
charged from  their  contract,  while  the  court  instructed  the 
jury  that  they  were  liable  if  the  iron  was  not  actually  de- 
livered to  or  taken  possession  of  by  Dole,  Rumsey  &  Co., 
who  were  the  consignees,  unless  they  showed  that  they  put 
the  iron  in  some  safe  warehouse  for  the  plaintiffs.  The  iron 
which  was  lost  did  not  belong  to  the  consignees,  but  was 
the  property  of  the  plaintiffs,  who  resided  in  the  country. 
The  goods  were  shipped  from  Pittsburgh,  and  were  taken 
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on  board  the  propeller  at  Cleveland,  so  that  we  have  the 
naked  question  presented,  whether  the  rule  which  seems  to 
govern  the  contracts  of  carriers  for  the  transportation  and 
delivery  of  goods  from  foreign  ports,  is  also  to  control  the 
coasting  trade.  This  rule,  which  relates  to  foreign  com- 
merce, originated  in  commerce  upon  the  high  seas,  and  it  is 
there  where  we  find  it  most  generally  applied,  and  we  con- 
sider it  still  an  open  question  whether  it  is  applicable  and 
should  be  adapted  to  the  trade  upon  our  inland  lakes  and 
rivers,  although  the  goods  may  be  brought  from  the  domin- 
ions of  another  sovereignty.  That  question  we  are  not 
called  upon  to  decide  in  this  case,  nor  does  it  become  our 
duty  now  to  inquire  into  the  reasonableness  of  the  rule 
when  applied  to  foreign  commerce  as  carried  on  upon  the 
high  seas.  It  is  sufficient  that  we  find  that  the  law  has  not 
settled  this  question  of  right,  as  arising  out  of  a  contract 
for  the  transportation  of  goods  from  one  port  or  place  to 
another  in  the  same  country.  That  is  generally  left  to  be 
settled  by  the  custom  of  the  port  or  place  where  the  con- 
tract is  to  be  performed,  where,  as  in  this  case,  the  precise 
mode  of  performance  is  not  determined  by  the  contract 
itself.  But  here  the  question  is  raised  independent  of  any 
such  custom,  and  we  are  called  upon  to  determine  it  as  a 
matter  of  law  simply.  In  the  case  of  The  Grafton^  1 
Blatchford,  175,  the  court  said  "  that  in  a  well-settled  course 
of  trade,  such  as  existed  in  JSTew  York,  in  relation  to  coast- 
ing vessels,  the  delivery  of  the  cargo  upon  the  dock,  with 

notice  to  the  owners  of  the  time  and  place  of  un- 
[*566]  loading  "^them,  placed  the  cargo  at  their  risk,  and 

discharged  the  vessel  from  liability.  But  that  in 
case  the  cargo  was  addressed  to  a  mere  consignee,  the  vessel 
would  be  under  the  further  obligation  to  secure  the  prop- 
erty after  it  was  unladen  if  no  consignee  appeared,  or  if  he 
refused  to  accept  the  goods."  The  judgment  at  once  as- 
sents to  this  additional  duty  imposed  upon  the  carrier.  The 
safety  of  those  who  are  compelled  to  intrust  their  property 
to  the  hands  of  strangers  to  be  transported  requires  this 
protection,  and  the  wonderful  increase  of  commerce  and 
the  vast  accumulation  of  freights  at  commercial  points,  and 
the  consequent  liability  to  confusion  and  miscarriage,  ad- 
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monish  us  that  the  owners  of  these  goods  should  receive 
every  reasonable  protection.  The  tendency  of  the  age, 
especially  among  carriers,  is  to  attain  the  greatest  possible 
dispatch,  and  this  naturally  begets  a  disposition  among  all 
their  servants  to  hasten  everything  and  get  the  goods  off 
their  hands  as  soon  as  possible,  almost  regardless  of  every 
other  consideration,  and  this  disposition  at  least  should  be 
so  far  tempered  by  responsibility  as  to  admonish  them  that 
they  are  paid  for  taking  care  of  goods  as  well  as  forward- 
ing them.  It  is  but  little  satisfaction  to  the  owner  to  know 
that  his  goods  have  been  forwarded  promptly,  if  they  are 
lost  or  stolen  after  they  get  through.  If  the  owner  is  his 
own  consignee,  and  is  notified  of  the  landing  of  his  goods 
at  a  proper  place,  and  they  are  protected  a  reasonable  time 
for  him  to  take  them  away,  and  he  neglects  to  do  so,  he  has 
less  cause  to  complain  of  their  loss,  which  may  be  fairly 
attributed  to  his  own  neglect.  But  the  case  is  very  differ- 
ent when  the  consignee  is  not  the  owner.  It  is,  no  doubt, 
the  duty  of  every  warehouseman  to  receive  and  take  care 
of  all  goods  consigned  to  him  where  he  has  the  capacity  to 
store  them,  and  he  is  liable  for  neglecting  or  refusing  to  do 
so.  But  this  liability  of  the  consignee  will  often  prove  a 
XQYY  inadequate  security  to  the  owner.  The  consignee  may 
not  be  a  warehouseman,  and  in  that  event  he  would  not  be 
bound  to  receive  the  goods,  and  thus  the  owner  would  have 
no  one  responsible  for  their  loss,  while  the  most  wanton 
waste  might  be  committed  by  the  carrier  in  suffering  them 
to  lay  upon  the  dock  and  be  destroyed  by  the  weather  when 
he  knew  the  consignee  refused  to  receive  them.  If  I  con- 
sign my  trunk,  or  a  box  of  books,  or  any  other  article,  to  a 
supposed  friend,  at  the  port  of  destination,  who  refuses  to 
receive  them,  may  the  carrier  leave  them  upon  the  dock  to 
be  plundered  by  thieves,  or  destroyed  by  the  weather,  or 
lost  by  accident?  Or  rather  should  he  not  put  them  in  a 
safe  warehouse,  with  notice  of  the  deposit  to  the  owner,  or 
at  least  to  the  consignee  ?  A  due  regard  to  the  great 
interests  *  which  are  constantly  in  transitu  in  this  [*567] 
country  must  require  this.  "While  it  is  indispen- 
sable to  the  interests  of  the  owner,  it  is  no  hardship  to  the 
carrier.     So  long  as  we  are  bound  down  by  no  arbitrary 
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rule  of  law  in  this  case  to  excuse  him  from  this  duty,  we 
do  not  hesitate  to  say  that  the  best  interests  of  commerce 
require  that  we  should  hold  him  to  its  performance.  "We 
approve  of  the  instruction  given  by  the  circuit  court  upon 
this  point,  and,  according  to  the  testimony  of  two  of  the 
witnesses,  it  seems  to  be  in  conformity  to  what  is  required 
by  the  course  of  trade  at  the  port  of  delivery. 

The  seventh  instruction  which  was  asked  for  the  defend- 
ants below  and  refused  by  the  court  remains  to  be  consid- 
ered. That  instruction  is  as  follows:  "That  if  the  jury 
shall  find  from  the  evidence  in  this  case  that  there  exists  a 
uniform  and  clearly  established  usage  by  which  propellers 
and  steamboats  leave  their  freight  at  their  usual  dock,  and 
that  if  the  consignee  has  notice  of  such  landing  it  is  by 
such  custom  deemed  a  delivery  to  the  consignee,  and  that 
the  defendants  landed  the  iron  in  this  case  at  their  usual 
dock,  and  that  Dole,  Eumsey  &  Co.,  or  their  check  clerk, 
had  notice  of  said  iron  so  landed,  and  were  there  while  it 
was  being  delivered,  and  the  iron  was  piled  up  for  the  con- 
signees of  the  plamtiffs,  the  law  is  with  the  defense."  With- 
out again  examining  the  reasonableness  of  such  a  custom, 
it  is  very  clear  that  the  instruction,  as  asked,  does  not  re- 
quire such  a  proof  of  the  usage  as  would  entitle  it  to  be 
considered  as  entering  into  and  forming  a  part  of  the  con- 
tract of  affreightment.  This  question  of  commercial  usage 
was  considered  by  this  court,  with  some  care,  in  the  case  of 
Dixon  V.  Dunham,  14  111.  324.  It  was  there  held,  as  it  has 
been  held  everywhere  else,  that  a  usage,  to  become  binding 
upon  parties,  must  have  antiquity  as  well  as  uniformity  and 
universality,  whereas  this  instruction  supposes  the  custom 
of  a  day  may  become  binding  upon  parties,  so  as  it  be  uni- 
form and  clearly  established,  whether  the  jury  might  be- 
lieve that  the  parties  contjracted  in  view  of  it  or  not. 
Commercial  interests  require  that  the  well  established  rules 
of  law,  by  Avhich  the  customs  of  a  particular  place  become 
incorporated  into  the  contracts  of  parties,  should  not  be 
relaxed.  They  may  be  well  admitted,  when  they  are  not 
inconsistent  with  the  contract  of  the  parties,  when  they 
are  reasonable,  of  long  standing,  uniform,  clearly  estab- 
lished and  well  understood,  and  not  inconsistent  with  any 
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rules  of  law.    By  comparing  the  instruction  with  this  test, 
it  will  be  seen  at  once  that  it  was  properly  refused. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


*HiEAM  Baker  v.  Elias  Pkatt.  [*568] 

Ajppeal  from  Peoria. 

Lease  to  three  parties,  one  minor — Surrender  of  lease  hy  minor — 
New  lease  to  minor  after  coming  of  age. —  A  father  and  two  sons,  one 
of  whom  was  a  minor,  took  a  lease ;  the  minor  and  the  lessor,  without 
the  knowledge  of  the  others,  destroyed  the  first,  and  a  new  lease  was 
executed  to  the  minor,  who  had  now  arrived  at  majority ;  the  lessor 
distrained  for  the  rent  due  under  the  second  lease.  Held,  that  the 
first  lease  could  not  be  set  up  by  the  lessee  under  the  second  lease  to 
defeat  the  recovery,  and  that  he  was  estopped  by  his  own  act,  and 
that  the  minor  could  rescind  the  first  lease  as  to  himself,  with  the 
consent  of  the  lessor. 

Lease  —  Parol  surrender. —  A  parol  surrender  of  a  written  lease  is  suf- 
ficient. 

Verbal  admission  —  Sufficiency  of  . —  A  verbal  statement  is  held  suffi- 
cient, where  the  party  has  made  an  admission  which  is  cleai'ly  incon- 
sistent with  the  evidence  he  proposes  to  give,  or  the  title  or  claim 
which  he  proposes  to  set  up,  and  the  other  party  has  acted  upon  the 
admission,  and  will  be  injured  by  allowing  the  truth  of  the  admission 
to  be  disproved. 

Power  op  one  op  several  lessees. —  One  lessee  can  not  destroy  the 
rights  of  his  co-lessees,  nor  extinguish  their  title  by  conveying  to  his 
lessor. 

Payment  op  rent  —  Extinguishes  demand.—  Payment  of  rent  will  ex- 
tinguish the  demand,  no  matter  from  whom  it  was  received. 

This  cause  was  heard  by  Peters,  judge,  at  the  May  term, 
185-i,  of  the  Peoria  circuit  court. 

On  the  3d  of  September,  1851,  Baker  leased  to  Isaac  H. 
Pratt,  Isaac  J.  Pratt  and  Elias  Pratt,  the  southeast  quarter 
of  section  5,  10  north,  7  east  quarter,  four  post  meridian, 
Peoria  county,  for  one  year  from  the  1st  of  March,  1852, 
with  privilege  of  keeping  same  three  years  if  they  or  either 
of  them  elect  to  do  so  at  the  expiration  of  the  first  year,  if 

Cited  :  Estoppel,  what  amotmts  to,  16  111.  253.  Doctrine  of  equitable 
estoppel,  40  111.  465.  Parol  surrender  of  written  lease,  81  111.  205;  14 
Bradw.  36.  ^ 

661 


569  Bakee  v.  Peatt.  [June, 

they  complied  ^tli  the  terms  of  the  lease.  Lease  was 
under  seal.  There  is  no  evidence  showing  whether  the 
lessees  elected  to  continue  another  year  or  not  at  the  expi- 
ration of  the  first  year,  except  that  defendant  and  Isaac  H. 
continued  in  possession,  and  cultivated  the  farm  as  before. 

On  the  23d  of  March,  1853,  plaintiff  and  defendant  made 
another  lease,  by  which  Baker  leased  to  Elias,  one  of  the 
parties  to  first  lease,  the  same  land  for  one  year  from  the 
1st  of  March,  1853,  for  $215,  payable  on  the  1st  of  January, 
185-1;  at  the  same  time  Elias  produced  the  old  lease,  which, 
by  consent,  was  burned. 

After  the  1st  of  January,  1854,  Baker  issued  his  warrant 
as  landlord  to  collect  this  rent  of  $215.  Last  lease  not 
under  seal,  and  contains  no  covenants  nor  any  words  from 
which  a  covenant  is  implied. 

Baker  made  no  fraudulent  representations,  nor,  so 
[*569]  far  as  the  *evidence  shows,  any  representations  at 
all.     Elias  Pratt  knew  all  about  the  old  lease  (being 
a  party  to  it),  and  whether  it  was  or  was  not  in  force. 

Elias  Pratt  never  called  upon  Baker  to  give  him  posses- 
sion of  the  entire  premises,  and  never  made  an  effort  to  ob- 
tain such  possession,  so  far  as  the  evidence  shows ;  but  relied 
entirel}^  on  the  fact  that  his  co-lessees  under  the  former 
lease  remained  jointly  in  possession  with  him  as  a  defense 
to  this  proceeding. 

The  court,  by  numerous  instructions,  advised  the  jury  that 
under  these  circumstances  the  defendant  was  not  liable  for 
the  rent  reserved  by  the  last  lease. 

Isaac  J.  and  Isaac  H.  Pratt  were  both  called  as  wit- 
nesses ;  they  were  objected  to  as  incompetent  on  the  ground 
of  interest. 

Isaac  J.  was  a  party  to  the  original  lease,  and  stated 
that  he  claimed  an  interest  in  the  property  distrained. 

Isaac  H,  was,  as  he  stated,  defendant's  father;  party  to 
first  lease,  and  had  bought  out  defendant's  interest  in  the 
crop  of  1853 ;  had  a  bill  of  sale  thereof,  and  had  agreed  to 
pay  the  rent  for  1853  under  the  old  lease.    • 

This  proceeding  was  commenced  under  our  statute  in  re- 
lation to  distress  for  rent.  A  warrant  Avas  issued  by  Baker 
on  the  3d  of  January,  1854,  for  $215  for  rent  alleged  to  be 
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due  on  the  1st  of  January,  1854,  for  south  half  of  5,  10 
north,  7  east,  four  post  meridian,  Peoria  county. 

The  warrant  was  levied  on  personal  property  (corn  on 
the  premises) ;  a  copy  of  the  warrant  and  levy  was  filed 
with  the  clerk  of  circuit  court,  and  summons  issued  in  due 
form  against  Pratt. 

The  defendant  Pratt  appeared  and  set  up  as  a  defense : 

"  That  about  the  3d  of  September,  1851,  plaintiff,  by  his 
deed  under  seal,  leased  and  let  the  same  premises  to  Isaac 
H.  Pratt,  Isaac  J.  Pratt  and  defendant  for  one  year  frord 
the  3d  of  March,  1852,  with  privilege  to  lessees  or  either  of 
them  to  keep  the  premises  for  three  years  from  1st  of 
March,  1852,  if  they  or  either  of  them  should  so  elect  at 
the  expiration  of  said  first  year. 

"  That  Isaac  J.  and  Isaac  H.  Pratt  did  elect  to  retain  and 
teep  possession  for  two  years  from  and  after  the  said  last- 
mentioned  time,  of  which  said  plaintiff  had  notice. 

"  That  at  the  time  of  execution  of  the  lease  from  plaintiff 
to  defendant,  said  Isaac  H.  and  Isaac  J.  Pratt  were  in  act- 
ual possession  of  said  premises,  and  during  all  the  term 
occupied  and  used  the  same  under  the  first  lease ;  so  that 
defendant  did  not,  and  could  not,  by  reason  of  such  adverse 
possession  by  Isaac  J.  and  Isaac  H.,  occupy  and  en- 
joy the  same  and  the  entire  ^possession,  and  plaint-  [*570] 
iff  did  not  deliver  possession  to  the  defendant  as 
bound  by  said  lease. 

'*  That  aU  the  possession  or  use  he  had  was  under  the  first 
lease. 

"  Property  distrained  belongs  to  Isaac  H.  Pratt. 

"  There  was  no  rent  due  at  the  time  when  the  distress  was 
made  under  the  first  lease.  That  defendant  had  no  author- 
ity to  rescind  or  cancel  the  first  lease  from  Isaac  H.  and 
Isaac  J.  Pratt  or  either  of  them." 

Both  the  witnesses  were  admitted  and  gave  evidence  ma- 
terial in  the  cause, 

N.  H.  Purple,  for  appellant.  Manning-  and  Mbrriman, 
for  appellee. 

ScATEs,  J.  Baker  executed  a  lease  to  I,  Pratt,  I.  J. 
Pratt  and  defendant  for  one  year,  ending  on  the  1st  of 
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March,  1853,  with  the  option  in  them  to  hold  two  years 
longer  upon  condition  of  performance  of  the  lease,  etc. 
The  first  year's  rent  was  paid ;  and  I.  Pratt  signified  his 
wish  to  hold  over,  and  all  continued  on  the  premises  and 
made  another  crop.     But  on  the  23d  of  March,  1853,  without 
the  knowledge  or  consent  of  I.  and  I.  J.  Pratt,  plaintiff  and 
defendant  called  on  the  depositary  of  the  lease,  got  it  and 
destroyed  it;  and  plaintiff  executed  another  lease  to  de- 
fendant for  one  year  ending  1st  of  March,  1854,  reserving 
$215  rent,  payable  on  the  1st  of  January,  1854.    The  other 
two  were  not  apprised  of  these  transactions  until  late  in  the 
fall  or  in  the  winter  afterwards.     All  had  cultivated  to- 
gether as  the  year  before.     By  the  terms  of  the  first  lease 
the  rent  was  payable,  part  on  the  1st  of  January,  and  the 
balance  on  the  1st  of  March.     On  the  4th   of   January 
Baker  distrained  the  crop  for  the  whole  rent  under  the 
latter  lease.     The  defense  set  up  is  that  the  first  lease  is  in 
full  force,  and  that  the  latter  is  void,  or  that  possession  was 
never  delivered  to  defendant  alone  under  it.     These  de- 
fenses are  not  available  to  the  party.     Elias  was  a  minor 
when  he  executed  the  first  lease.     He  may  for  that  reason 
have  chosen  to  disaffirm  his  act,  and  to  take  another  lease. 
But,  independent  of  that  fact,  he  could  rescind  the  con- 
tract, or  destroy  the  contract,  as  to  himself,  with  Baker's 
consent.     Having  destroyed  it  and  entered  into  another 
without  fraud,  he  is  bound  by  it,  and  will  be  estopped  to 
deny  his  own  act.     "We  think  the  objection  taken  not  valid, 
that  as  the  first  lease  was  under  seal  and  the  last  witliout, 
that  it  is  no  extinguishment  of  the  first.    The  matter  is  not 
left  to  the  mere  fact  of  executing  a  second  lease.     The 

parties  got  possession  of  it,  and  by  mutual  consent 
[*5Y1]  destroyed  it,  "-for  the  purpose  of  making  a  new  one. 

A  parol  surrender  has  been  held  sufficient  in  Alle?i 
V.  Jaquish,  21  Wend.  P.  628 ;  Dearborn  v.  Gross  et  al.  1  Cow. 
P.  48;  McKimie  v.  Lexington,  4  Dana,  R.  129;  and  in 
MoKinney  v.  Beeder,  7  Watts,  R.  123.  An  abandonment 
of  the  premises  was  held  to  be  such  a  surrender  as  author- 
ized an  entry  of  the  landlord.  The  court,  in  this  case,  take 
a  further  distinction  as  between  leases  required  to  be  in 
writing,  under  the  statute  of  frauds,  and  those  not.     But 
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they  do  not  put  tlie  decision  on  the  latter  ground ;  yet  the 
reason  is  hardly  apparent  why  a  verbal  surrender  of  a  lease, 
which  might  have  been  good  by  parol,  is  not  sufficient,  be- 
cause the  lease  happened  to  be  in  writing.  It  may  be  the 
sounder  rule,  however,  to  apply  the  rule  in  relation  to  the 
dignity  of  the  contract,  actually  written  and  sealed,  rather 
than  to  the  subject-matter,  which  might  have  been  secured 
by  one  of  less  solemnity.  Defendant  took  this  lease  under 
a  full  knowledge  of  all  the  facts,  and  while  he  was  in  the 
joint  possession  with  his  father  and  brother;  and  without 
aiiy  covenant  for  possession  and  enjoyment. 

The  lease  is  a  good  estoppel  in  pais.  A  verbal  statement 
is  sufficient,  where  the  party  has  made  an  admission  which 
is  clearly  inconsistent  with  the  evidence  he  proposes  to  give, 
or  the  title  or  claim  which  he  proposes  to  set  up,  and  the 
other  party  has  acted  upon  the  admission,  and  will  be  in- 
jured by  allowing  the  truth  of  the  admission  to  be  disproved. 
Welland  Canal  Co.  v.  Hathaway,  8  "Wend.  R.  483 ;  Degell  v. 
Odell,  3  Hill,  R.  218,  and  by  Bronson,  J.,  in  his  dissenting 
opinion,  p.  222. 

So  here,  the  defendant  induced  plaintiff  to  destroy  the 
first  lease,  and  give  him  another  alone,  knowing  the  rights, 
claims,  possession  and  interests  of  the  other  two  joint  les- 
sees ;  now  he  shall  not  turn  and  say  to  him,  he  had  no  title 
or  possession.  We  are  not  in  this  case  called  upon  to  deter- 
mine the  rights  of  the  other  joint  lessees  under  the  first 
lease ;  one  lessee  can  not  destroy  the  rights  of  his  co-lessees, 
nor  extinguish  their  title  by  conveying  to  his  lessor  {Sj>erry 
V.  Sperry,  8  I^.  H.  E.  4TY);  nor  of  his  own  subtenants. 
McKinzie  v.  Lexington,  4  Dana,  R.  129. 

There  is  as  little  foundation  for  the  arguments  that  the 
landlord  can  recover  double  rent.  Payment  of  rent  will 
extinguish  the  demand,  no  matter  from  whom  received. 
"When  paid  by  defendant,  the  other  lessees  may  show  it. 

The  question  as  to  the  right  of  property  taken  under  the 
distress  is  not  before  us,  and  can  not  arise  upon  a  mere  in- 
quiry to  assess  the  amount  of  rent. 

*In  this  view  of  the  case,  the  interest  of  Isaac  [*5T2] 
Pratt  and  Isaac  J.  Pratt,  in  the  event  of  this  suit, 
does  not  appear  by  showing  their  claims  to  the  property. 
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If  called  to  prove  their  own  liability,  tliey  would  probably 
testify  against  their  own  interest ;  but  their  liability  is  no 
answer  to  this  inquiry.  The  question  of  payment  is  relevant 
and  material,  and  in  that  they,  if  liable  for  the  rent,  have  a 
direct  interest,  which  would  render  them  incompetent. 
Judgment  reversed  and  cause  remanded. 

Judgment  remrsed 


"William  A.  Phelps  v.  Beadnek  Smith. 
Appeal  from  Jo  Dcmiess. 

Pre-emption  law  —  '■'■Legal  representative." — The  purchaser  from  a 
person  entitled  to  a  pre-emption,  under  the  act  of  congress  of  the  2d 
of  February,  1829,  and  the  act  amendatory  thereto,  is,  as  to  the  land 
piu-chased,  the  "legal  representative"  of  the  person  entitled  to  the 
pre-emption. 

This  was  an  action  of  ejectment,  brought  by  Phelps 
against  Smith  in  the  Jo  Daviess  circuit  court,  to  recover  the 
undivided  half  of  lots  8  and  9  in  the  town  of  Galena.  Plea, 
not  guilty ;  verdict,  not  guilty.  Cause  heard  before  Sheldon, 
judge,  and  a  jury,  at  March  term,  1854,  of  the  Jo  Daviess 
circuit  court. 

M.  Y.  Johnson  and  J.  P.  Stevens,  for  appellant.  Higgins 
and  Steotheb,  for  appellee. 

Caton,  J.  Guyard  &  Morehouse  made  improvements 
upon  the  lots  in  question  in  1828,  which  entitled  them  to  a 
pre-emption  thereto,  under  the  act  of  2d  of  February,  1829, 
and  the  act  amendatory  thereto.  In  IS^ovember,  1829, 
Guyard  transferred,  by  quitclaim  deed,  his  interest  in  the 
premises  to  the  plaintiff,  Phelps.  Subsequently,  Guyard 
disappeared,  and  was  supposed  to  be  dead,  and  Morehouse 
took  out  letters  of  administration  upon  his  estate.  After- 
wards, Morehouse  appeared  before  the  commissioners 
[*573]  appointed  under  the  act  of  congress  to  decide  *claims 
for  pre-emptions,  and  claimed  a  pre-emption  in  his 
own  right  as  to  an  undivided  half  of  the  lots,  and  in  behalf 

Cited:  18  111.  479;  20  111.  99;  89  111.  22. 
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of  the  legal  representatives  of  Guyard  as  to  tlie  other  undi- 
vided half.  The  commissioners  decided  "that  the  legal 
representatives  of  Eobert  P.  Guyard  are  entitled  to  a  pre- 
emption of  one  undivided  half  of  lots  number  8  and  9,  and 
Dickenson  B.  Morehouse  to  the  other  half  of  said  lots." 
In  conformity  to  this  decision  and  record  a  pre-emption 
certificate  was  granted,  the  lands  entered  and  a  patent 
issued.  The  evidence  does  not  show  that  Phelps  had  any- 
thing to  do  with  the  proceedings  before  the  commissioners, 
or  even  that  he  knew  of  those  proceedings  until  after  the 
jDatent  issued.  Phelps  now  claims  to  hold  the  undivided 
half  of  the  lots  under  the  patent,  as  the  legal  representa- 
tive of  Guyard,  while  Morehouse  insists  that  he  presented 
and  prosecuted  the  claim  before  the  commissioners  as  the 
administrator  of  Guyard,  and  that  the  commissioners  de- 
signed and  intended  to  award  it  to  liim  as  administrator, 
by  the  description  of  legal  representative  of  Guyard.  And 
the  jury  were  instructed  that  if  such  was  the  intention  of  the 
commissioners  when  the  pre-emption  was  allowed,  that 
the  plaintiff  could  not  recover.  The  circuit  court  substan- 
tially held  that  the  grant  to  "  the  legal  representatives  "  of 
Guyard  conveyed  the  land  to  the  person  whom  the  com- 
missioners supposed  was  the  legal  representative,  and  who 
they  actually  designed  should  take  the  land,  whether  such 
person  was  in  fact  and  in  law  the  true  legal  represent- 
ative of  Guyard  or  not.  This,  in  fact,  presents  the  only 
important  question  in  the  case. 

By  the  act  of  congress  the  grant  of  the  right  of  pre- 
emption is  to  "  each  and  every  person,  or  his,  her  or  their 
legal  representative  or  representatives,  who  shall  heretofore 
have  obtained  from  the  agent  of  the  United  States  a  per- 
mit to  occupy  any  lot  or  lots  in  the  said  town  of  Galena, 
or  who  shall  have  actually  occupied  and  improved  any  lot 
or  lots  in  said  town,"  etc.  In  the  case  of  Delauney  v.  Bur- 
net^ 4  Gilm.  454,  this  court  held  that  a  purchaser  from  a  per- 
son entitled  to  a  pre-emption  of  his  interest  in  the  land  or 
right  of  pre-emption  is,  as  to  such  land,  the  legal  represent- 
ative of  the  person  entitled  to  the  pre-emption  within  the 
meaning  of  the  act  of  congress,  and  as  such  would  take  the 
land  directly  as  grantee  by  the  description  of  legal  repre- 
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sentative  of  Guyard.  It  is  not  now  necessary  to  repeat  the 
reasons  which  led  us  to  this  conclusion  at  that  time,  more 
than  to  quote  a  single  passage  from  the  opinion  of  the 
court.  In  that  case,  the  claimant  had  purchased  the  pre- 
emption right  of  the  same  Guyard  from  whom  the 
[*5Y4:]  present  plaintiff  purchased.  The  *cases  are,  there- 
fore, precisely  alike.  The  court  said :  "  Guyard,  at 
the  time  of  his  death,  had  no  estate,  interest  or  property  in 
the  right  or  claim  to  the  lot  in  controvers}^  He  had  parted 
with  the  whole  in  1829.  In  1838  this  right,  which  had 
been  thus  sold  and  transferred  by  him,  and  in  which  he 
had  no  interest  at  his  death,  ripened  into  a  legal  title  in 
favor  of  his  heirs  or  administrators,  not  because  they  are 
the  real  owners  of  the  property,  or  can  legally  succeed  to  a 
right  or  claim  which  their  ancestor  or  intestate  had  not  at 
his  death,  but  simply  for  the  reason  that  the  grant  is  to 
Guyard's  '  legal  representatives.' "  iN'othing  can  be  more 
clear  to  my  mind  than  that  the  term  "  legal  representative  "" 
as  used  in  this  law  was  designed  to  describe  a  party  in  inter- 
est whose  identity  was  uncertain,  and  that  by  that  descrip- 
tion it  was  designed  to  designate  the  person  or  party  who 
had  succeeded  to  the  right  of  the  deceased,  whether  by 
purchase,  or  descent,  or  operation  of  law.  It  means  the 
party  who  has  the  right  to  and  who  does  legally  represent 
the  interest  which  was  once  vested  in  the  deceased,  and  by 
virtue  of  which  right  alone  the  law  of  congress  authorizes 
the  land  to  be  entered.  It  was  the  design  of  the  law  that 
no  one  should  be  permitted  to  enter  the  land  except  the 
party  who  had  received  the  permit  or  had  made  the  im- 
provement, or  who  had  in  some  legal  mode  succeeded  to  the 
right  of  such  party.  If  .any  others  were  allowed  to  enter 
it,  it  was  a  fraud  upon  the  law.  Such  is  the  undoubted 
meaning  of  the  act  of  congress,  and  it  is  equally  clear  that 
the  phrase  "  legal  representative "  must  receive  the  same 
construction  when  used  in  the  judgment  or  certificate  of 
i.he  commissioners,  and  in  tlie  patent  issued  thereon.  It 
may  be  true  that  the  commissioners  had  the  right  to  award 
the  pre-emption  to  a  particular  person  by  name,  as  tlie  legal 
representative  of  Guyard ;  and  that  had  the  patent  issued  to 
such  person  by  name,  it  would  have  been  conclusive,  at  least 
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in  a  court  of  law,  although  another  might  be  able  to  show 
that  he  was  in  fact  the  true  legal  representative.  Indeed,  the 
presumption  must  be,  that  whenever  it  was  satisfactorily 
shown  who  was  in  truth  the  legal  representative  of  the  de- 
ceased, the  certificate  would  be  granted  directly  to  such 
person.  And,  whenever  the  more  descriptive  term  "  legal 
representative "  was  used,  it  shows  that  the  commissioners 
were  in  doubt  as  to  who  in  truth  held  the  right  which  had 
once  existed  in  the  deceased,  or  at  least  that  they  did  not 
choose  to  determine  that  question,  but  rather  chose  to  leave 
it  open  to  be  determined  by  further  investigation  by  courts 
of  law.  And  such,  indeed,  was  the  only  prudent  course 
for  the  commissioners  to  pursue,  for  it  was  well 
*known  then,  as  it  is  manifest  now,  that  claims  were  [*5Y5] 
likely  to  be  preferred  and  prosecuted  by  those  who 
would  apparently  succeed  to  the  rights  of  the  deceased,  as 
the  heirs,  executors  or  administrators,  in  total  ignorance  of 
the  fact  that  the  deceased  had,  in  his  life-time,  granted 
away  to  others  the  very  rights  which  they  were  claiming  to 
exercise.  Although  the  commissioners  may  have  supposed, 
and  Morehouse  himself  may  have  believed,  that  he,  as  ad- 
ministrator, was,  in  truth,  the  legal  representative  of  Guy- 
ard,  as  respects  this  right  of  pre-emption,  yet  if  he  was  not 
in  truth  such  legal  representative,  such  supposition  or  belief 
could  not  change  the  fact  or  the  law,  and  make  him  the 
legal  representative,  and  enable  him,  in  truth,  a  stranger,  to 
take  the  grant  by  sucli  designation.  Suppose  the  law  had 
authorized  it,  and  the  certificate  had  been  given  and  the 
patent  issued  to  the  "  heirs  at  law  of  Guyard,"  would  proof 
that  any  stranger  had  appeared  before  the  commissioners 
and  prosecuted  the  claim,  as  heir,  enable  him  to  take  the 
grant  by  that  designation,  simply  because  the  commission- 
ers supposed  he  was  the  heir,  and  as  such  was  entitled  to 
the  right  ?  It  is  the  patent  which  grants  the  land,  and  that 
was  the  act  of  the  government,  and  not  of  the  commission- 
ers. And  we  can  not  presume  that  the  government  had  any 
intent  in  issuing  the  patent  beyond  that  which  is  expressed 
on  its  face.  The  grantee  is  not  named,  but  is  described  in 
the  patent,  and  he,  and  he  alone,  who  bears  and  can  main- 
tain that  description,  can  take  by  the  grant.     The  grant  is 
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to  the  legal  representatives  of  Eobert  P.  Guyard,  and  it 
would  be  strange,  indeed,  if  the  one  who  is  such  represent- 
ative should  not  be  allowed  to  take  the  thine:  wanted,  but 
that  it  should  go  to  one  who,  as  a  matter  of  law  and  of  fact, 
is  not  the  legal  representative  to  whom  the  conveyance 
runs. 

"We  think  the  court  erred  in  instructing  the  jury,  that  if 
"Morehouse,  as  the  administrator  of  the  said  Guyard, 
claimed  the  said  lots  before  the  said  board  of  commissioners 
for  the  estate  of  the  said  Guyard  alone,  and  not  for  Phelps, 
the  plaintiff,  or  any  other  representatives  of  Guyard,  and 
that  the  attention  of  the  board  was  never  in  any  manner 
called  to  Phelps'  claim,  or  that  of  any  other  legal  repre- 
sentative, then  the  jury  ought  to  find  the  defendant  not 
guilty."  If  Phelps  is  the  legal  representative  of  Guyard, 
as  to  his  former  interests  in  these  lots,  then  Morehouse,  as 
administrator,  can  not  be ;  and  the  patent  says,  and  the  law 
says,  that  the  legal  representative  shall  take  by  the  grant, 
whether  the  commissioners  knew  who  that  legal  represent- 
ative was,  or  not.     It  is  certain  that  the  commissioners  did 

not  decide,  and  the  patent  does  not  determine,  who 
[*5Y6]  was  the  legal  ^representative,  but  that  question  is 

clearly  left  open  to  be  determined  by  proof  upon 
settled  legal  principles. 

The  judgment  of  the  circuit  court  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Isaac  Do^le,  impleaded,  etc.,  v.  Andrew  M.  Wiley. 
Appeal  from  Peoria. 

Bill  in  equity  —  Depositions  before  issue  joined. —  When  a  party  files 
a  bill,  the  statute  authorizes  him,  before  issue  joined,  to  take  deposi- 
tions to  substantiate  its  averments ;  and  he  may  proceed  to  take  his 
depositions  de  bene  esse,  without  an  order  for  that  purpose. 

Same  —  Costs. —  Should  the  necessity  for  such  depositions  be  superseded 
by  the  answer,  the  party  who  took  them  must  pay  the  costs. 

Cited:  19  ni.  309;  24  111.  550. 
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When  depositions  taken  in  one  suit  can  be  read  in  another  — 
Perjury. — W.  filed  his  bill;  before  issue  was  joined  he  gave  notice 
and  took  depositions ;  afterwards  he  amended  his  bill,  which  he  dis- 
missed ;  he  then  filed  another  bill.  Held,  that  the  depositions  taken 
in  the  fii'st  suit  could  be  read  as  evidence  in  the  second,  and  that  per- 
jury may  be  assigned  on  such  depositions,  the  parties  and  matter  in 
suit  being  the  same. 

Construction  of  contract  for  purchase  of  land  —  Quarter  sec- 
tion.—  Tlu-ee  parties,  each  having  improvements  on  separate  portions 
of  a  quarter  section  of  land,  wliich  was  owned  by  another,  entered 
into  an  agi'eement  that  each  should  endeavor  to  purchase  the  land  for 
the  benefit  of  all ;  that  two  of  them  should  have  forty  acres  each,  and 
the  other  the  residue ;  one  of  them  purchased  the  land  in  the  name  of 
his  brother.  Held,  that  he  should  convey  to  the  others ;  and  that  a 
quarter  section  of  land  wUl  be  presumed  to  contain  one  hundred  and 
sixty  acres  of  land,  unless  the  contrary  is  shown. 

Parol  evidence  of  contents  of  instrument  —  When  admissible. — 
Where  a  contract  was  left  with  a  party  for  safe  keeping,  who  swears 
that  he  has  made  dihgent  search  among  his  papers  and  can  not  find  it, 
its  contents  may  be  proved. 

It  appears  that  the  second  bill  filed  in  this  case  was  a 
transcript  of  the  first  bill  as  amended,  except  that  the  oaths 
of  the  defendants  to  their  answers  were  waived.  The  opin- 
ion gives  a  statement  of  the  facts. 

The  decree  in  this  case  was  entered  by  order  of  Peters, 
judge,  at  May  term,  1854,  of  the  Peoria  circuit  court. 

Manning  and  Mebkiman,  for  appellant.  IST.  H.  Pueple, 
for  appellee. 

*Caton,  J.  As  we  think,  the  most  important  [*5YY] 
and  the  most  difficult  question  in  this  case  is  as 
to  the  admissibility  of  the  depositions  taken  in  the  former 
suit,  and  without  which  this  bill  can  not  be  sustained.  The 
depositions  were  taken  in  a  former  suit  between  the  same 
parties,  and  involving  the  same  subject-matter  which  is  set 
up  in  this  bill.  But  the  depositions  were  taken  before  any 
issue  was  formed  or  even  any  answer  was  filed  in  that  suit, 
although  upon  regular  notice  to  the  defendants.  After  the 
depositions  were  taken  an  answer  was  filed,  and  subse- 
quently the  bill  was  amended,  and  then  dismissed  by  the 
complainant,  when  this  bill  was  immediately  filed.  The 
court  allowed  those  depositions  to  be  read  on  the  hearing  in 
support  of  this  bill.     Had  the  suit  been  at  issue  when  those 
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depositions  were  taken,  it  is  not  denied  that  it  was  proper 
to  make  the  order  for  reading  them  in  this  suit.  The  argu- 
ment is,  that  at  the  time  the  depositions  were  taken  there 
was  no  issue  to  which  they  could  apply.  That  as  there  was 
nothing  yet  to  prove,  the  depositions  were  entirely  irrele- 
vant. That  as  the  testimony  was  not  relevant  to  any  issue 
in  the  suit,  perjmy  could  not  be  assigned  upon  it,  and  hence 
it  lacks  one  of  the  important  safeguards  against  perjury, 
to  which  the  part}'-  was  entitled. 

There  was  certainly  no  issue  formed  at  the  time  the  dep- 
ositions were  taken,  but  it  does  not  follow  that  the  deposi- 
tions were  necessarily  irrelevant,  or  that  perjury  could  not 
be  assigned  upon  them.  Depositions  taken  before  an  issue 
is  formed  are  called  de  hene  esse  depositions,  and  have  been 
always  known  to  the  courts  of  chancery  in  England,  and  it 
was  never  heard  that  they  should  be  treated  as  irrelevant, 
or  that  perjury  could  not  be  assigned  upon  them,  because 
no  issue  was  yet  formed  in  the  suit.  It  is  true  such  deposi- 
tions could  not  be  taken  without  a  special  order  of  the 
court  for  that  purpose.  ISTor,  indeed,  could  any  depositions 
be  taken  in  a  chancery  suit,  according  to  the  English  prac- 
tice, without  an  order  of  the  court  for  that  purpose.  Our 
statute,  however,  has  changed  the  practice  on  this  subject, 
and  allows  the  party  to  take  his  depositions  without  any 
leave  or  order  of  the  court.  And  the  doubt  with  us  has 
been,  whether  the  statute  dispenses  with  the  order  for  tak- 
ing depositions  in  all  cases,  or  whether  the  order  is  still 
required  for  taking  depositions  de  hene  esse,  for  there  can  be 
no  doubt  that  the  legislature  never  designed  to  prohibit  the 
taking  of  such  depositions  altogether.  Section  12,  chapter 
40,  R.  S.,  provides :  "  "Whenever  the  testimony  of  any  res- 
ident witness  or  witnesses  shall  be  necessary  in  any  suit  in 
chancery  in  this  state,  it  shall  be  lawful  for  the  party  wish- 
ing to  use  the  same  to  cause  the  deposition  or  depositions 

of  such  witness  or  witnesses  to  be  taken  before 
[*578]  *any  justice,"  etc.     The  statute  then  prescribes  the 

mode  of  taking  the  deposition,  and  that  depositions 
of  witnesses  residing  in  foreign  counties  to  be  read  in  ac- 
tions at  law  may  be  taken  in  the  same  way ;  and  then  the 
thirteenth  section  declares   that  "every  examination  and 
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deposition  wliich  shall  be  taken  and  returned  according  to 
the  provisions  of  this  chapter  may  be  read  as  good  and 
competent  evidence  in  the  cause  in  vrhich  it  shall  be  taken, 
as  if  such  witness  had  been  present  and  examined  in  open 
court  on  the  hearing  or  trial  thereof." 

The  first  section  quoted  was  certainly  designed  to  super- 
sede the  necessity  for  getting  an  order  of  the  court  for  the 
taking  of  depositions,  and  there  can  be  no  good  reason  for 
saying  that  it  was  the  intention  of  the  legislature  to  dis- 
pense with  such  order  in  one  case  and  not  in  another. 
"Whenever  the  testimony  of  a  witness  shall  be  necessary  in 
any  suit  in  chancery,  the  statute  says  his  deposition  may  be 
taken.  The  argument  is,  that  no  testimony  is  necessary  till 
the  answer  is  filed  and  an  issue  formed,  so  that  it  is  certain 
that  the  complainant  is  obUged  to  prove  some  part  of  his 
case,  and  that  it  is  only  in  case  of  such  necessity  that  the 
statute  authorizes  any  deposition  to  be  taken ;  and  that  any 
deposition  which  is  taken  without  such  necessity  is  not  sanc- 
tioned bv  law,  and  that  the  witness  could  not  be  convicted 
of  perjury  upon  such  deposition.  This,  we  think,  would  be 
carrying  the  rule  further  than  was  designed  by  the  legis- 
lature. We  are  inclined  to  hold  that,  when  a  party  files  a 
bill,  the  statute  authorizes  him  to  take  depositions  to  sub- 
stantiate its  averments,  and,  at  least  until  they  shall  have 
been  admitted  by  the  defendant,  such  testimony  is  necessary 
for  the  complainant ;  and  that  he  may  proceed  to  take  his 
depositions  de  iene  esse,  if  he  chooses,  without  an  order.  If 
he  does  so,  he  must  necessarily  take  the  risk  of  having  the 
costs  to  pay  of  such  depositions,  should  their  necessity  be 
superseded  by  the  answer  of  the  defendant,  the  same  as  in 
the  case  of  any  other  depositions  taken  de  bene  esse.  The 
eleventh  and  twelfth  sections  of  the  act  prescribe  the  mode 
of  taking  depositions,  before  what  officers  they  shall  be 
taken,  the  notices  which  shall  be  given,  how  returned,  etc., 
and  then  the  thirteenth  says  that  depositions,  when  thus 
taken,  may  be  read  as  good  and  competent  evidence  in  the 
cause  in  which  they  shaU  be  taken.  These  depositions  were 
taken  in  strict  conformity  to  the  statute,  and  were,  there- 
fore, legitimate  depositions  in  the  first  suit,  and  that  being 
the  case,  it  was  not  and  could  not  be  controverted  that 
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they  were  properly  ordered  to  be  read  on  the  hearing  of 
this  suit,  the  parties  being  the  same  and  the  matter  in  suit 
the  same. 

The  bill  is  filed  to  enforce  the  specifi.c  performance 
[*5Y9]  of  a  contract.  *It  alleges,  and  the  proof  shows,  that 
Watkins,  "Wiley  and  Isaac  Doyle  had  each  improve- 
ments on  separate  portions  of  a  quarter  section  of  land 
which  was  owned  by  another  person,  but  they  did  not  know 
where  to  find  the  owner.  The  three  entered  into  a  written 
agreement  that  each  should  use  his  endeavors  to  find  the 
owner  and  purchase  the  land,  and  that  the  land  should  be 
purchased  for  the  benefit  of  all;  that  is,  that  Watkins  and 
Wiley  should  each  have  forty  acres  of  the  quarter  which 
was  designated,  and  Doyle  should  have  the  balance,  and 
that  each  should  pay  his  proportion  of  the  purchase  money. 
Isaac  Doyle  purchased  the  land  in  the  name,  a^nd  professing 
to  act  as  the  agent,  of  his  brother,  Thomas  Doyle.  Watkins 
sold  his  interest  in  the  contract  to  Wiley,  who  tendered  the 
requisite  amount  of  the  purchase  money,  and  demanded  a 
deed  in  pursuance  of  the  contract,  Avhich  was  refused,  when  ' 
he  filed  his  bill  and  dismissed  it,  as  before  stated,  and  then 
filed  this  bill.  Several  questions  were  raised  upon  the  argu- 
ment besides  the  one  already  examined.  It  was  objected 
that  the  original  contract  which  was  proved  to  have  been 
executed  was  not  shown  to  have  been  lost  or  destroyed. 
The  proof  on  this  point  we  deem  abundantly  sufficient.  The 
contract  was  left  in  the  hands  of  Harkness  for  safe-keeping, 
who  swears  that  he  has  made  diligent  search  among  his 
papers  and  can  not  find  it.  If  such  diligent  search  was  made 
among  his  papers,  he  must  have  searched  all  his  papers 
where  it  would  be  likely  to  be  found,  and  it  would  be  bard 
to  tell  what  more  he  should  have  done  to  have  made  the 
search  satisfactory.  Both  Harkness  and  Watkins  swear  to 
the  contents  of  the  paper,  and  they  agree  in  every  substan- 
tial particular  as  to  its  contents,  and  there  is  not  the  least 
possible  discrepancy  in  tlieir  testimony,  unless  we  go  out  of 
the  record  and  presume  that  the  quarter  section  of  land  does 
not  contain  one  hundred  and  sixty  acres.  The  laws  of  con- 
gress require  the  public  lands  to  be  surveyed  into  sections 
and  quarter  sections,  the  former  one  mile  square,  and  the 
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latter  half  a  mile  square,  which  gives  to  the  latter  one  hun- 
dred and  sixty  acres,  and  the  presumption  is,  that  a  quarter 
section  contains  that  amount,  unless  the  contrary  is  shown 
in  the  particular  instance.  The  proof  is  satisfactory  that 
such  a  contract  was  made  as  is  alleged  in  the  bill. 

The  only  remaining  question  is,  whether  the  land  was  pur- 
chased by  Isaac  Doyle  in  the  name  of  Thomas,  for  his  own 
benefit,  and  with  his  own  funds,  and  for  the  purpose  of  de- 
frauding the  other  parties  to  the  contract  out  of  their  rights 
to  the  land  under  the  contract.  The  proof  in  the  case  shows 
a  transaction  so  transparent  that  it  leaves  not  a 
doubt  on  the  mind  as  *to  its  true  character.  The  [*580] 
negotiation  was  commenced  by  Isaac  in  his  own 
name,  but  after  a  time  he  began  to  use  the  name  of  his 
brother,  and  finally  wrote  a  letter  in  the  name  of  Thomas, 
whose  name  he  signed  to  it,  the  bare  inspection  of  which  is 
suflficient  to  show  that  he  used  his  brother's  name  for  the 
purpose  of  covering  up  his  own  interest  in  the  purchase  for 
some  sinister  purpose.  The  evidence  does  not  show  that 
Thomas  manifested  any  interest  in  the  matter,  or  that  he 
was  consulted  about,  or  even  advanced  a  dollar  in  money 
towards  the  purchase,  while  Isaac  made  several  journeys  to 
effect  the  purchase  which  was  to  deprive  himself  and  his 
neighbors  of  the  improvements  which  they  had  made  on 
the  land.  He  certainly  showed  a  zeal  to  throw  away,  for 
himself  and  those  with  whom  he  had  contracted,  the  benefits 
contemplated  by  the  contract  which  is  seldom  observable  in 
an  honest  man,  who  is  ready  and  willing  to  carry  out,  in 
good  faith,  an  obligation  which  he  has  assumed.  Thomas 
did  not  live  in  the  neighborhood  of  the  contracting  parties 
or  of  the  land,  but  resided  in  a  distant  part  of  the  state, 
and  has  never  manifested,  from  the  beginning,  the  least  in- 
terest in  the  transaction  or  in  the  controversy.  His  zealous 
agent  and  brother  Isaac  has  had  the  whole  burden  to  bear 
himself,  so  far  as  this  record  shows.  There  are  a  multitude 
of  circumstances  disclosed  by  this  record,  and  which  it 
would  be  tedious  and  unnecessary  to  refer  to,  all  tending  to 
the  conclusion  that  Thomas  Doyle  never  had  a  particle  of 
interest  in  this  purchase,  and  that  Isaac  Doyle  has  only  used 
his  name  for  the  purpose  of  avoiding  his  liabihty  to  the 
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other  parties  under  the  contract.     Upon  this  point  we  do 
not  entertain  a  particle  of  doubt,  and  we  are  of  opinion 
that  the  circuit  court  was  well  warranted  in  rendering  the 
decree  which  was  entered. 
The  decree  of  the  circuit  court  must  be  afSrmed. 

Decree  affirmed. 


[*581]        *MoEEis  Hadden  v.  David  H.  Shotjtz. 

Appeal  from  Kane. 

Construction  of  grant  — Appurtenance. — Two  parties  occupier!  a  por- 
tion of  the  public  lands,  on  which  a  dam  and  mill  had  been  erected. 
One  conveyed  to  the  other,  by  metes  and  bounds,  six  acres  of  the  land, 
with  the  hereditaments  and  appurtenances  thereunto  belonging.  The 
parties  had  agi-eed  that  the  purchaser  from  the  government  of  this 
land  should  convey  his  recognized  portion  of  it  to  the  other.  The 
water  had  flowed  over  the  land  of  both  by  reason  of  the  structure  of 
the  dam.  Held,  that  the  right  to  flow  the  land  was  an  appurtenance, 
and  was  so  understood  at  the  time  of  the  conveyance. 

The  court  will  construe  a  grant  by  considering  the  state  of  things  and 
the  condition  of  things  in  view  of  the  parties  at  the  time  it  was  made. 

This  was  a  bill  filed  to  restrain  Shoutz  from  building  a 
dam  across  Big  Eock  creek,  in  Kane  county,  because  it 
would  cause  the  water  to  flow  the  land  of  Hadden.  A  dam 
had  been  constructed  at  or  near  the  same  place,  which  was 
about  to  be  replaced  by  another.  The  circuit  court  of  Kane 
county,  February  term,  1854,  J.  G.  "Wilson,  judge,  presid- 
ing, dismissed  the  bill. 

Blackwell  and  Beokwith,  for  appellant.  T.  L.  Dickey, 
for  appellee. 

Caton,  J.  The  decision  of  this  case  must  depend  upon 
the  construction  and  effect  to  be  given  to  the  deed  of  the 
'25th  of  October,  1845,  made  by  Hadden  and  wife  to  Shoutz. 
That  deed  conveys,  by  metes  and  bounds,  a  little  more  than 
six  acres  of  land,  "  together  with  all  and  singular  the  heredit- 
aments and  appurtenances  thereunto  belonging,  or  in  any 
wise  appertaining."  In  1836  a  mill  and  dam  had  been  erected 

Cited:  16  111.  483;  41  111.  477;  43  lU.  72;  63  111.  36;  91  111.  339,  244;- 
104  111.  460;  108  111.  651;  110  lU.  269. 
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upon  Big  Eock  creek,  whicli  runs  through  the  quarter  section 
of  which  the  premises  are  a  part,  and  tlirough  the  premises. 
The  mill  and  dam  are  situated  upon  the  premises  conveyed, 
and  at  the  time  of  the  conveyance,  and  for  a  long  time  be- 
fore, the  dam  flowed  the  water  of  the  creek  back  upon  a 
portion  of  the  quarter  not  conveyed,  and  which  the  grantor 
also  owned  at  the  time  of  the  conveyance.  The  right  to 
flow  the  water  back  above  the  line  of  the  land  conveyed  is 
necessary  to  the  enjoyment  of  the  mill  as  such.  And  the 
question  is  whether  such  right  passes  by  the  grant  as 
appurtenant  to  the  premises  conveyed.  It  was  *not  [*582] 
denied  upon  the  argument,  and  the  law  is  too  well 
settled  to  admit  of  denial,  that  where  one  grants  a  mill 
or  other  improvement,  for  the  enjoyment  of  which  an  ease- 
ment is  used  over  or  upon  other  lands  belonging  to  the 
grantor,  such  easement  passes  by  the  grant  as  an  appurte- 
nant to  the  thing  granted,  Pickering  v.  Slopler,  5  Serg.  & 
Eawle,  107;  Factory  v.  Batchelder,  3  K  H.  E.  190;  Kent 
V.  White,  10  Pick.  138;  Story  v.  Odin,  12  Mass.  157;  Haza/rd 
v.  Rohinson,  3  Mason,  272;  United  States  v.  Appleton,  1 
Sumn.  492 ;  Jlorris  v.  Edgington,  3  Taunt.  24.  But  in  this 
case  it  was  insisted  that,  as  the  mill  is  not  mentioned  in  the 
deed,  but  the  land  is  granted  by  metes  and  bounds  only,  the 
mill  and  its  appurtenances  were  not  in  the  contemplation 
of  the  parties  when  the  conveyance  was  made,  and  there 
was  no  intention  to  pass  anything  but  the  land  itself,  and 
that  which  was  directly  attached  to  and  formed  a  part  of 
it.  Instances  are  undoubtedly  to  be  met  with  where  such  a 
deed  may  receive  such  a  construction.  In  construing  deeds, 
as  other  writings,  courts  must  seek  to  ascertain  and  give 
effect  to  the  intention  of  the  parties ;  and  for  that  purpose 
they  may  and  wiU  take  notice  of  attendant  circumstances, 
and  by  them  determine  the  intention  of  the  parties.  Thus, 
in  the  case  of  Wilcox  v.  McGhee,  11  111.  381,  this  court  held 
that,  where  a  Settler  built  a  mill  upon  the  public  lands,  and 
by  his  dam  flowed  the  water  back  upon  adjoining  lands, 
by  purchasing  from  the  government  the  tract  upon  which 
the  mill  was  situated,  he  did  not  acquire  the  right  to  con- 
tinue to  inundate  the  adjoining  government  land  which  he 
did  not  purchase.     In  that  case  the  court  said :    "  The  man- 
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ner  in  wliicli  the  public  lands  are  disposed  of,  the  character 
of  the  parties  to  the  grant,  and  its  subject-matter,  are  all 
circumstances  proper  for  consideration  in  arriving  at  the 
intention  of  the  parties."    And  in  view  of  these  considera- 
tions, we  held  in  that  case  that  the  grant  was  made  without 
reference  to  any  improvement  which   the  purchaser   had 
previously  put  upon  the  land,  and  that  the  government  in- 
tended to  grant  nothing  beyond  the  land  itself.     In  that 
case  it  could  not  be  supposed  that  the  grantor  knew  of  the 
existence    of  the  mill  and  the  overflowing  of  the   other 
lands,  and  there  could  have  been  no  mtention  to  perpetuate 
such  a  right.      The  accompanying  circumstances  in  that 
case  rebutted  any  such  intention.     The  law  must  give  a 
common  sense  construction  to  grants,  and  consider  the  state 
of  things  and  the  considerations  in  view  of  the  parties  at 
the  time  the  grant  is  made,  which  moves  them  to  its  execu- 
tion and  acceptance.     In  United  States  v.  Appleto7i,  1  Sumn. 
492,  Story,  J.,  said :  "It  has  been  very  correctly  stated  at  the 
bar  that  in  the  construction  of  grants  the  courts  ought 
[*583]  *to  take  into  consideration  the  circumstances  attend- 
ant upon  the  transaction,  the  particular  situation  of 
the  parties,  the  state  of  the  country  and  the  state  of  the 
thing  granted,  for  the  purpose  of  ascertaining  the  intention 
of  the  parties.     In  truth  every  grant  of  a  thing  naturally 
and  necessarily  imports  a  grant  of  it  as  it  actually  exists, 
unless  the  contrary  is  provided  for."     In  this  case  the  grant 
is  of  the  land  by  metes  and  bounds,  upon  which  the  mill 
and  dam  were  situated  and  in  use,  with  its  appurtenances. 
The  mill  and  dam  did  not  pass  as  an  appurtenant  to  the 
land,  but  as  a  part  of  the  land  itself,  as  much  as  the  soil 
upon  which  they  were  situated,  and  the  right  to  enjoy  them 
as  they  were  then  situated  and  enjoyed,  passed  as  an  ap- 
purtenant to  the  thing  granted.     The  land  without  the  mill 
was  of  but  little  value.     The  value  of  the  thing  granted 
consisted  principally  in  the  mill  and  the  right  to  use  and 
enjoy  it.     The  grantor  was  there  and  knew  this,  and  was 
well  aware  that  the  grantee  expected  that  he  was  acquiring 
the  right  to  use  it  as  it  was  then  enjoyed.     The  fact  that  he 
took  a  deed  of  the  land  which  conveyed  to  him  the  mill, 
without  its  being  particularly  mentioned  in  the  deed,  by  no 
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means  indicates  that  no  importance  was  attached  to  the 
mill,  and  that  the  right  to  enjoy  it  as  such  was  not  in  the 
contemplation  of  the  parties.  Suppose  a  town  or  city  lot  is 
conveyed  by  the  description  of  its  number  only,  upon  which 
a  dwelling-house  is  situated ;  would  it  be  denied  that  the 
appurtenances,  such  as  water  pipes  passing  through  an  ad- 
joining lot,  did  not  pass  by  the  grant  as  much  as  if  the 
house  had  been  mentioned  in  the  deed?  In  that  case,  as  in 
this,  the  purchase  is  made  as  much  for  the  improvement 
which  is  on  the  land  as  for  the  land  itself.  But  here  it  is 
said  that  the  insignificant  consideration  mentioned  in  the 
deed  shows  that  the  mill  and  the  right  to  use  it  were  not 
taken  into  consideration  when  the  grant  was  made.  Unex- 
plained, this  circumstance  might  possibly  have  that  tend- 
ency, but  the  explanation  of  the  attendant  circumstances 
is  ample  to  show  that  both  parties  did  expect  that  not  only 
the  mill,  but  the  right  to  use  it  as  it  had.  previously  been 
used,  was  conveyed.  Even  before  the  time  of  the  govern- 
-ment  surveys  of  this  land,  this  mill  and  dam  had  been 
erected,  and  the  water  flowed  back  upon  the  land  above 
upon  which  the  grantor  had  made  a  claim  and  improvement. 
The  grantee  held  and  enjoyed  the  mill  as  an  improvement 
upon  the  public  land,  and  as  against  the  grantor  and  all  the 
world,  except  the  government,  he  held  and  enjoyed  it  right- 
fully, and  was  protected  in  that  enjoyment  by  the  laws  of 
the  state.  N^o  complaint  appears  to  have  been  made  of 
such  enjoyment  by  the  grantor  or  any  one  else.  In 
this  condition  of  things  the  land  *was  brought  into  [*584] 
market  by  the  government,  and  the  right  of  each 
settler  to  purchase  his  improvement,  as  it  then  existed,  with 
the  rights  and  privileges  appurtenant  thereto,  was  expressly 
recognized,  as  it  appears  from  the  testimony  of  Sears,  not 
only  by  both  these  parties,  but  by  all  the  other  settlers  in  the 
neighborhood ;  and  it  was  expressly  agreed  among  them, 
that  when  one  settler  entered  a  piece  of  land  which  em- 
braced another's  improvement,  that  he  should  convey  to 
him  his  portion  of  the  tract  thus  entered,  upon  his  paying 
his  proportion  of  the  purchase  money.  Under  this  arrange- 
ment the  complainant  entered  the  land  embracing  the  de- 
fendant's improvement,  the  full  extent  and  enjoyment  of 
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wliicli  he  Tvell  knew,  and  convej'-ecl  to  him  the  portion  of 
the  tract  containing  the  mill  and  dam  which  he  knew  he 
had  for  years  held  and  eujoj^ed  as  an  improvement  upon 
the  public  land,  and  in  order  to  such  enjoyment  he  knew 
that  he  alwaj^s  had  and  must  necessaril}^  flow  back  the  water 
upon  the  land  above,  which  was  embraced  within  his  own 
claim  and  improvement.  He  had  always  acquiesced  in  this 
right,  while  all  their  titles  consisted  alone  in  settlers'  claims ; 
and  it  was  the  undoubted  expectation  of  both  parties  that 
each  should  continue  to  enjoy  their  improvements  after  the 
purchase  from  the  government  as  before.  Suppose  the 
defendant  had  entered  the  tract  of  land  embracing  the  im- 
provements of  both  under  the  understanding  which  the 
parties  had  on  the  subject,  and  had  then  conveyed  to  the  com- 
plainant his  portion  of  the  lot '  by  metes  and  bounds,  with 
its  appurtenances,  embracing  in  such  conveyance  the  land 
which  his  pond  overflowed,  the  law  is  well  settled  that  he 
would  not,  by  such  conveyance,  deprive  himself  of  the 
right  to  maintain  his  dam  to  the  same  height  it  was  at 
the  time  of  the  conveyance,  and  to  enjoy  his  mill  precisely 
as  he  had  always  done  before.  The  right  to  overflow  the 
land  was  not  a  parcel  of  the  land  conveyed,  but  was  an 
easement  growing  out  of  it  and  appurtenant  to  the  mill  be- 
low, and  would  not  pass  by  a  conveyance  of  the  land  above 
until  it  should  become  abandoned,  when  it  would  cease  to 
be  such  appurtenant,  and  the  right  would  become  extinct. 
Hazard  v.  Hohinson,  5  Mason,  272.  If  this  right  would 
have  been  continued  in  the  defendant  had  he  entered  the 
land  and  conveyed  to  the  complainant  his  portion,  then  the 
same  consequence  should  follow,  when,  by  the  consent  of 
both  parties,  the  complainant  entered  the  land  and  con- 
veyed to  the  defendant  his  proportion.  Supposing  good 
faith  to  be  observed  by  both,  it  was  immaterial  which  en- 
tered the  land  and  conveyed  to  the  other,  for  it  was  the 
intention  of  both  to  attain  the  same  end,  whichever  should 

enter  the  land;  and  it  was  the  intention  of  both 
[*585]  that  the  title  ^should  be  so  settled  that  each  should 

continue  to  enjoy  his  improvements  as  he  had  made 
them,  and  had  previously  enjoyed  them. 

I  have  thus  adverted  to  the  attendant  circumstances  of 
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this  conveyance,  to  see  whether  there  was  anything  in  those 
circumstances  showing  that  it  was  the  intention  of  the  par- 
ties to  grant  nothing  but  the  naked  land  itself,  contained 
within  the  description  in  the  deed,  or  whether  it  was  the 
intention  of  the  parties  that  the  ordinary  incidents  which 
the  law,  at  ie3bst  jprinia  facie,  attaches  to  such  a  conveyance, 
should  attend  it.  These  circumstances  clearly  show  that  it 
was  the  positive  and  affirmative  intention  of  both  parties 
that  all  the  rights  and  privileges  should  pass  by  this  deed 
which  the  law  presumes,  in  the  absence  of  such  proof,  they 
intended  should  be  conveyed.  Here  the  proof  of  intention 
and  the  presumptions  of  law  are  coincident. 
The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


Amos   L.   Meeriman  et  al.,  Admmistrators,  etc,  v»  Canal 

Boat  Col,  Butts. 

Error  to  Peoria. 

An  attachment,  under  chapter  10  of  the  Kevised  Statutes,  will  not  lie 
for  towing  a  canal  boat. 

The  bill  of  exceptions  in  this  case  shows  that  in  Novem- 
.ber,  1851,  the  steamer  Governor  Briggs,  running  on  the  Illi- 
nois river  between  Peoria  and  La  Salle,  belonging  to  Luke 
"Woods,  the  plaintiffs'  intestate,  towed  the  canal  boat  "  Col. 
Butts  '■  from  Peoria  to  La  Salle ;  that  there  was  no  price 
agreed  upon  for  the  towing ;  but  the  usual  and  fair  price 
was  $40 ;  that  before  the  towing  commenced,  the  owner  of 
the  canal  boat  and  his  son  asked  witness  how  much  he 
would  charge  for  towing,  etc. ;  that  he  answered  $40;  no 
reply  was  made ;  that  the  Briggs  then  towed  the  canal  boat 
safely  to  La  Salle, 

The  circuit  court  of  Peoria  county,  at  December  term, 
1853,  Peters,  judge,  presiding,  held  that  this  was  not  a  case 
within  the  provision  of  the  statute  authorizing  attach- 
iments  against  ■^•'boats,  etc.     This  objection  was  taken  [*586] 
and  insisted  upon  at  the  trial  before  the  justice  of 

Cited  :  15  111.  557. 
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the  peace.     This  action  was  originally  commenced  before  a 
justice  of  the  peace. 

Manning  &  MERRiMAiT,  for  plaintiffs  in  error.  E.  IS".  Pow- 
ell, for  defendant  in  error. 

ScATEs,  J.  The  statute  in  relation  to  "  attachments  of 
boats  and  vessels  "  (B.  S.  45,  p.  Yl,  sec,  1)  provides  that  boats 
and  vessels  of  all  descriptions,  built,  repaired  or  equipped, 
or  running  upon  any  of  the  navigable  waters  within  the 
jurisdiction  of  this  state,  shall  be  liable  for  all  debts  con- 
tracted by  the  owner,  master,  supercargo  or  consignee  on 
account  of  "  all  work  done,  supplies  or  materials  furnished 
by  mechanics,  tradesmen  and  others,  for,  on  account  of  or 
towards  the  building,  repairing,  fitting,  furnishing  or  equip- 
ping such  boats  or  vessels,  their  engines,  machinery,  sails, 
rigging,  tackle,  apparel  and  furniture,"  and  such  debts  have 
the  preference  of  all  other  debts  of  the  owner,  except  the 
wages  of  mariners,  boatmen  and  others  employed  in  the 
service  of  such  vessel,  which  shall  first  be  paid. 

The  second  section  gives  to  any  person  "  having  a  de- 
mand contracted  as  before  mentioned,"  an  attachment. 

The  fourth  section  gives  the  same  remedy  by  attachment 
to  "  all  engineers,  pilots,  mariners,  boatmen  and  others  em- 
ployed in  any  capacity,  in  or  about  the  service  of  any  such 
boat  or  vessel,"  for  "  arrearages  of  wages  in  consequence  of 
such  service." 

The  canal  boat  Col.  Butts  was,  by  contract,  towed  from 
Peoria  to  La  Salle  by  the  steamer  of  plaintiffs'  intestate, 
for  which  the  owners  of  the  Col.  Butts  were  to  pay  $40. 

The  only  question  presented  is  whether  an  attachment 
for  the  debt  will  lie  under  this  statute.     We  think  not. 

There  is  a  manifest  difference  between  the  classes  of  cred- 
itors mentioned  in  the  first  and  last  clauses  of  the  first  sec- 
tion ;  and  this  difference  in  the  debts  themselves,  that  wages 
due  to  those  in  the  service  of  the  boat  or  vessel  have  pref- 
erence over  the  others. 

The  debts  of  the  first  clause  can  only  arise  from  contracts 
with  the  "  owner  or  owners,  masters,  supercargo  or  con- 
signees," when  made  in  relation  to  work  done,  supplies  or 
materials  for,  on  account  of  or  towards  the  building,  re- 
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pairing,  fitting,  furnishing  or  equipping  the  vessels,  their 
engines,  machinery,  sails,  rigging,  tackle,  apparel  and  fur- 
niture. 

*It  is  only  in  relation  to  these  objects  and  to  such  [*587] 
persons,  and  under  such  contracts,  that  the  prefer- 
ence is  given,  and  this  new  summary  remedy  by  attachment 
under  the  second  section.  All  other  creditors  are  left  to  the 
ordinary  remedies.  The  second  section  does  not  give  this 
remedy  to  the  doubly  preferred  class  for  "  wages."  The 
fourth  section  gives  this  remedy  by  attachment  to  this  class, 
and  confines  it  to  "  engineers,  pilots,  mariners,  boatmen  and 
others."  But  not  to  all  such  persons  for  debts  against  the 
owners,  on  every  or  any  account,  but  only  for  '"  arrearages 
of  wages"  due  for  employment  "in  any  capacity  in  or 
about  the  service  of  any  such  boat  or  vessel."  This  "  serv- 
ice "  of  a  boat  or  vessel  clearly  means  such  employment, 
such  "  capacity,"  as  raises  the  relation  of  master  and  serv- 
ant, and  brings  the  employees  under  the  government,  direc- 
tion and  control  of  the  owner  in  and  about  the  boat;  I 
should  think,  strictly  a  hiring  of  personal  service  in  and 
about  the  boat,  and  whose  dues  are  denominated  "  wages." 
Such  are  officers  and  crew.  If  this  contract  of  towage  put 
the  owner  of  the  steamer  into  the  employment  and  "  serv- 
ice "  of  the  Col.  Butts,  and  under  this  relation  to  its  owner, 
I  see  no  reason  why  the  engineers,  pilots,  mariners,  boat- 
men and  officers  of  the  steamer  were  not  in  like  manner 
put  into  the  same  "  service  "  and  relation  by  actually  towing 
her.  And  if  so,  each  could  attach  for  his  wages  earned 
during  the  trip.  For  if  this  debt  is  included  in  the  class  to 
which  this  remedy  is  extended,  it  is  not  because  of  the  con- 
tract, but  from  the  character  of  the  services  rendered.  By 
towing  her,  they  are  "employed  in"  the  "capacity"  of 
"  engineers,  pilots,  mariners,  boatmen  and  others,"  "  in  and 
about  the  service  of  the  boat "  towed,  and,  as  such,  have 
this  remedy  for  their  wages;  otherwise  they  have  not; 
neither  has  their  employer,  the  owner  of  the  steamer, 
although  he  might  in  person  have  assisted  in  this  voyage. 

This  is  a  new  and  extraordinary  remedy,  and  however 
beneficial  its  provisions  might  be  to  other  classes  of  cred- 
itors we  have  no  right  or  power  to  extend  it  by  construc- 
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tion.  Such  is  its  exposition  in  other  states,  affording  safe 
precedents  for  our  gaidance. 

It  was  denied  in  Johnson  v.  The  Steamloat  Sandushy,  5 
Wend.  E.  510,  in  an  action  brought  for  wood  as  fuel ;  and 
for  the  reason  that  the  statute  gave  it  only  for  supplies 
which  enter  into  the  construction  of  the  vessel.  See  Clarh 
V.  Smith,  14  111.  361.  Afterwards  the  provision  was  enlarged 
and  the  plaintiff  was  allowed  to  recover  for  wood  furnished 
for  consumption.  Crooke  &  Fowke  v.  Slack  et  al.  20  Wend. 
R.  1T7-  But  it  was  denied  a  subcontractor  who 
[*58S]  furnished  materials  and  performed  -labor  on  a  vessel 
at  the  request  of  the  builder,  because  the  statute 
provided  it  only  in  favor  of  those  who  had  contracts  with 
the  "  master,  owner,  agent  or  consignee."  Hubhell  v.  Den- 
ison  (&  BucJdey,  20  "Wend.  R.  181.  And  a  similar  decision 
upon  the  mechanic's  lien  law  in  McDermott  v.  Palmer,  11 
Barb.  S.  C.  E.  9. 

In  Indiana  the  same  construction  is  given,  and  the  lien 
confined  to  the  contractor  and  withheld  from  laborers  under 
him,  who  were  not  provided  for  in  the  statute.  Southwick 
V.  The  Packet-'boat  Clyde,  6  Black.  E.  148. 

The  same  construction  is  adopted  in  Missouri,  Iowa  and 
Arkansas.  11  Mo.  E.  112;  12  id.  371;  14  id.  532.  See,  also, 
16  id.  266;  1  Greene,  E.  398;  5  Eng.  E.  411.  So  strict  is 
the  latter  that  a  lender  of  money  to  pay  off  a  lien  debt  will 
not  be  subrogated  to  the  lien.  5  Eng.  E.  411.  The  court 
in  Missouri  delivered  a  doctrine  the  other  way.     12  Mo.  E. 

3n. 

Ohio  is  the  only  state  holding  a  less  strict  construction. 
In  Webster  v.  The  Brig  Andes,  they  extended  the  remedy 
to  subcontractors  and  day  laborers.  18  Ohio,  E.  187.  We 
think  the  dissenting  opinion  of  C.  J.  Hitchcock  in  that  case 
more  conformable  to  the  rule  adopted  in  the  current  of 
authorities  on  this  point. 

Judgment  affirmed. 
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Henet  "W.  Goddaed  v.  The  Peesident  and  Tetjstees  of  the 
Town  of  Jacksonville  ;  and  The  Same  v.  The  Same. 

,  Error  to  Morgan. 

An  ordinance  which  declares  the  selling  of  spirituous  liquors  a  nuisance 
and  imposes  a  fine  for  the  offense  is  valid  if  the  corporate  power? 
conferred  upon  the  town  are  broad  enough  to  authorize  the  ordinance. 

This  cause  was  heard  before  Woodson,  judge,  at  October 
term,  1853,  of  the  Morgan  circuit  court. 

S.  T.  Logan,  for  plaintiff  in  error.  M,  McConnel  and  H. 
B.  McCluee,  for  defendants  in  error. 

ScATES,  J.  Goddard  was  convicted  upon  two  cases 
for  selling  *liquors  in  the  town  of  Jacksonville,  con-  [*589] 
trary  to  an  ordinance  declaring  such  sale  a  nuisance ; 
and  a  fine  of  $20  was  imposed  in  each  case.  The  validity 
pf  that  ordinance  is  the  question  presented  for  our  consid- 
eration. "We  are  of  opinion  that  the  ordinance  is  valid  and 
the  conviction  right. 

A  general  law  under  which  towns  were  enabled  to  in- 
corporate was  passed  in  1831,  and  by  the  fifth  section  they 
were  empowered  to  "  establish  and  execute  such  ordinances 
in  writino^,  not  inconsistent  with  the  law^s  or  the  constitu- 
tion  of  this  state,  as  they  shall  deem  necessary  to  prevent 
and  remove  nuisances."  Gale,  Stat.  382.  In  1835  (Gale, 
Stat.  384,  sec.  1)  they  were  further  empowered  "  to  declare 
what  shall  be  considered  a  nuisance  within  the  limits  of 
the  corporation,  and  to  provide  for  the  abatement  and  re- 
moval thereof."  There  were  many  other  and  important 
police  powers  conferred  by  these  acts,  and  all  their  pro- 
visions, with  additions,  were  re-enacted  in  1845.  K.  S.  114. 
Among  the  powers  is  one  "  to  provide  that  such  punish- 
ments may  be  inflicted  for  any  offense  against  the  laws  of 
the  corporation  as  is  or  may  be  provided  by  law  for  like 
offenses  against  the  laws  of  the  state."  By  a  special  charter 
for  the  town  of  Jacksonville  (Acts  1849,  p.  126),  the  same  with 

Cited:  16  lU.  36;  31  lU.  469;  30  lU.  461 ;  50  111.  41;  51  111.  280;  74  111. 
369;  92  lU.  574. 
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additional  police  powers  were  conferred,  and  among  others 
the  power  "  to  license,  tax  and  regulate  auctioneers,  gro- 
ceries, ordinaries  and  all  places  where  spirituous  or  fer- 
mented liquors  are  sold  by  less  quantity  than  one  quart,  and 
the  venders  of  the  same : "  to  reg-ulate  the  fixiuo;  of  chim-  * 
neys  and  flues,  and  the  manner  of  using  stoves  and  stove 
j)ipes,  the  storage  of  gunpowder  and  other  combustible 
materials;  to  prevent  the  introduction  of  contagious  dis- 
eases, to  secure  the  general  health,  and  to  make  quarantine 
regulations ;  to  restrain  and  punish  cruelty  in  the  usage  and 
treatment  of  animals, —  and  many  other  disorders,  indecen- 
cies and  obscenities ;  and  also  to  restrain,  prohibit  and  sup- 
press billiard  tables,  ball  alleys,  tippling  houses,  dram-shops, 
gaming,  bawdy,  and  other  disorderly  houses. 

The  objection  taken  is,  a  want  of  power  in  the  corpora- 
tion to  declare  and  punish  the  act  of  selling  liquors  as  a 
nuisance ;  that  they  are  property,  and  our  right  of  acquir- 
ing, holding,  using  and  disposing  of  them  is  both  a  natural 
and  constitutional  right,  and  it  can  not  be  invaded  by  de- 
claring it  to  be  an  offense ;  the  right  may  be  regulated,  but 
not  destroyed.  Is  this  doctrine  sound  and  tenable,  as  a 
universal  principle?  I  think  not;  and  will  offer  some  con- 
siderations to  show  that,  while  it  is  true  as  a  general  prin- 
ciple, it  is  not  universal,  as  applicable  to  all  our  personal 

rights,  nor  to  all  kinds  of  ]3i'operty;  either  in 
[*590]  *the  acquisition,  possession,  use  or  sale;    whether 

applied  to  our  natural  rights  or  our  constitutional 
rights.  I  admit  in  its  fullest  sense  the  sacredness  of  our 
rights  to  life,  liberty  and  property;  of  pursuing  our  hap- 
piness ;  to  security  in  our  persons,  houses,  papers  and  posses- 
sions from  unreasonable  searches  and  seizures;  from  ex 
post  facto  laws,  or  laws  impairing  the  obligations  of  our 
contracts;  to  protection  against  the  taking  and  applying 
our  property  to  the  public  use  without  just  compensation ; 
and  that  we  ought,  for  violations  of  the  above  rights,  and 
for  all  injuries  and  wrongs,  to  find  a  certain  remedy  in  the 
laws.  Still,  while  I  admit  all  these,  the  question  is  open 
as  to  what  are  our  rights,  in  a  constitutional,  political, 
social,  and  a  natural  sense.  Some  of  our  natural  rights  we 
must  and  do  surrender  or  modify  in  entering  into  the  social 
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state,  and  in  like  manner  a  part  of  both  our  natural  and 
social  rights  in  entering  into  the  political  state.  The  sur- 
render and  modification  of  these  are  such  as  become  indis- 
pensable to  the  good  government,  the  due  regulation  and 
"well-being  of  society,  and  so  paramount  to  the  individual 
good ;  and  are  comprehended  under  the  police  powers  of 
government,  so  far  as  criminal  justice  is  administered. 
The  framers  of  Magna  Charta,  and  of  the  constitutions  of 
the  United  States  and  of  the  state,  never  intended  to 
modify,  abridge  or  destroy  the  police  powers  of  govern- 
ment. They  only  prohibited  their  exercise  by  ex  post  facto 
laws,  and  regulated  the  mode  of  trial  for  offenses.  This 
view  is  sustained  by  the  uniform  legislation  in  England,  and 
in  the  several  states,  since  the  adoption  of  these  funda- 
mental rules,  when  legislating  on  these  powers.  I  am  not 
answered,  in  this  view,  by  the  assertion  that  it  would  sus- 
tain the  government  in  an  invasion  of  our  personal  rights, 
libert}^  and  property,  in  doing  acts  innocent  and  harmless 
in  their  character,  and  in  the  acquisition,  use  and  disposi- 
tion of  property  alike  harmless,  by  declaring  them  unlaw- 
ful, injurious  and  public  nuisances  to  the  community.  The 
kinds  and  character  of  such  acts,  acquisitions,  uses  and  dis- 
positions, both  of  individuals  and  property,  have  been  too 
long  known  in  and  too  well  settled  by  their  effects  upon 
the  rights  of  others,  and  upon  the  community,  to  admit 
of  an  arbitrary  invasion  of  private  right.  The  act,  and 
the  thing  with  its  use,  must  be  judged  and  characterized 
by  its  effects ;  and  when  these  bring  it  within  the  reason 
and  mischiefs  of  the  law,  though  it  be  of  a  new  class 
of  acts,  or  things,  or  uses,  it  must  fall  under  the  powers 
of  government  to  regulate  or  suppress,  as  the  public 
good  may  require,  the  one  or  the  other;  and  of  these 
the  lawgiver  must  judge.  As  civilization  advanced,  and 
wealth  increased,  many  new  arts,  inventions  and 
■^trades  were  introduced,  and  habits  and  vices  con-  [*591] 
tracted,  which,  being  within  the  miscliiefs,  required 
regulation  or  suppression,  by  the  application  of  the  principles 
of  the  common  law,  or  known  usages  of  society,  or  the 
enactment  of  a  new  statute,  to  add  to  and  embrace  them 
in  the  catalogue  of  crimes  and  misdemeanors.    Yet  without 
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the  regulation  or  prohibition,  the  act,  art,  invention,  trade, 
or  thing,  might  and  would  be  innocent  as  a  mere  matter  of 
private  right.  But  when  this  private  right  becomes  injuri- 
ous, noxious  or  offensive  to  the  public  good,  communit}^  have 
a  right  to  protection  from  it ;  and  the  private  becomes  subor- 
dinate to  the  public  right.  The  right  to  our  own  gold  and 
silver,  and  disposal  of  it  as  the  owner  might  choose,  would 
sm'ely,  upon  the  same  argument,  include  the  right  to  put  it 
into  the  shape  of  coin ;  and  this  either  pure  or  alloyed ;  and 
also  to  make,  or  purchase,  have,  keep  and  use,  all  the  neces- 
sary apparatus  for  that  purpose.  We  have  a  natural  right 
to  labor  or  to  rest ;  yet  we  are  forbidden  to  become  idlers, 
vagrants  or  vagabonds.  "We  have  a  right  to  kill  and  destroy 
our  animals ;  yet  cruelty  to  them  is  forbidden.  We  have  a 
right  to  give  away  our  property  or  to  destroy  it ;  3^et  we 
may  not  gamble  it  off.  So  in  relation  to  storing  powder  in 
cities,  or  exhibiting  fire-works ;  the  acts  are  innocent,  but 
their  dangerous  tendency  to  the  community,  in  the  particu- 
lar place,  requires  the  right  of  the  owner  to  become  subor- 
dinate to  the  public  good,  and  to  be  only  exercised  in  that 
manner.  By  the  argument,  the  prime  objects  and  poUcy  of 
government  are  overturned  in  this  particular  instance,  and 
these  are  the  prevention  of  crime  and  injury.  We  may 
punish  the  effect,  but  we  can  not  remove  or  suppress  the 
cause.  We  may  punish  cruelty  to  the  beast,  but  we  can 
not  remove  the  cause  of  cruelty  to  our  families.  We  punish 
the  incendiary  of  our  dwellings ;  but  can  not  reach  the  in- 
cendiary of  our  morbid  appetites.  We  punish  with  death 
one  who  lays  poison  in  wait,  through  malice ;  but  he  who 
openly  sells  it  to  us  for  gain  is  beyond  our  reach.  We  should 
blush  for  Christian  morality  and  civilization  when  we  con- 
fess either  the  want  of  power  or  inclination  to  follow  the 
noble  and  humane  example  of  the  Chinese  government,  in 
its  attempt  to  suppress  a  similar  evil  in  the  opium  trade. 
The  error  is  in  supposing  the  right  claimed  not  to  be  within 
the  regulation  of  the  police  power. 

Blackstone  enumerates  within  the  police  regulations  of 

government,  the  plague ;  the  sale  of  unwholesome  poisons ; 

idle  soldiers  and  mariners,  wandering  about  the  realm,  or 

]iretending  to  be  so ;  gj^psies ;  "  all  those  kinds  of  nuisances 
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(such  as  offensive  trades  and  manufactures)  which, 
when  injurious  to  a  ^private  man,  are  actionable,  are,  [*592] 
when  detrimental  to  the  public,  punishable  by  public 
prosecution ;  "  "  and  particularly  the  keeping  of  hogs  in  any 
city  or  market  town  is  indictable  as  a  public  nuisance." 
"  All  disorderly  inns  or  ale-houses,  bawdy  houses,  gaming- 
houses, stage-plays,  unlicensed  booths,  and  stages  for  rope 
dancers,  mountebanks,  and  the  hke,  are  public  nuisances.-' 
"  Inns  in  particular,  being  intended  for  the  lodging  and  re- 
ceipt of  travelers,  may  be  indicted,  suppressed  and  the  inn- 
keepers fined,  if  they  refuse  to  entertain  a  traveler  Avithout 
a  very  sufficient  cause ;  for  thus  to  frustrate  the  end  of  their 
institution  is  held  to  be  disorderly  behavior."  All  lotteries ; 
the  making  and  selling  of  fire-works  and  squibs,  or  throw- 
ing them  about  in  the  street;  the  making,  keeping  or  car- 
riage of  too  large  a  quantity  of  gunpowder  at  one  time,  or 
in  one  place  or  vehicle;  eavesdroppers,  common  scolds, 
idlers,  disorderly  persons,  rogues  and  vagabonds,  and  gam- 
ing.    4  Black.  Com.  161  to  171. 

I  have  enumerated  these  subjects,  within  the  regulation  of 
the  police  power,  at  the  common  law,  and  by  English  stat- 
utes, and  those  embraced  in  the  powers  of  the  town  charter, 
that  it  might  be  seen  that  the  latter  were  not  as  extensive 
as  the  police  power.  The  objection  urged  against  this  ordi- 
nance, that  it  is. an  invasion  and  infringement  of  private 
rights  and  private  property,  is  fully  answered  by  the  maxim, 
applicable  in  this  class  of  police  powers,  sic  utere  tuo,  ut 
aliena  non  loedas,  as  also  in  affording  private  redress. 

The  court  in  N^ew  York,  in  Stuyvesant  v.  The  Mayor,  etc., 
has  well  remarked  upon  the  principle ;  they  say,  "  it  was 
conceded  on  the  argument  that  the  corporation  have,  in 
general,  power  so  to  order  the  use  of  private  property  in 
the  city  as  to  prevent  its  proving  pernicious  to  the  citizens 
generally.  A  contrary  doctrine  would  strike  at  the  root 
of  all  police  regulations.  But  a  distinction  was  attempted 
between  the  interests  in  question  in  these  cases,  and  property 
owned  absolutely  by  an  individual,  which,  when  one  use  is 
forbidden,  can  be  turned  to  account  in  another  way.  In 
this  case  it  was  said  the  property  was  confined  in  the  grant 
to  the  purposes  of  interment,  and  if  this  particular  use  be 
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prohibited  by  the  law,  it  works  a  total  destruction  of  the 
right,  and  fails  in  the  character  of  a  mere  regulation. 

"  Such  is  undoubtedly  the  consequence,  so  long  as  the  by- 
law continues  in  force.  The  absolute  ownership  must  reside 
somewhere ;  and  it  should  not  be  in  the  power  of  the  owner 
so  to  cut  up  and  subdivide  the  uses  of  his  property  as  to 

evade  the  salutary  application  of  police  powers.  A 
[*593]  lot  is  granted  as  a  *place  of  deposit  for  gunpowder 

or  other  purpose,  innocent  in  itself,  at  the  time ;  it 
is  devoted  to  that  purpose  till,  in  the  progress  of  population, 
it  becomes  dangerous  to  the  propert}^,  the  safety  or  the  lives 
of  hundreds ;  it  can  not  be  that  the  mere  form  of  the  grant, 
because  the  parties  choose  to  make  it  particular,  instead  of 
general  and  absolute,  should  prevent  the  use  to  which'it  is 
limited  being  regarded  and  treated  as  a  nuisance,  when  it 
becomes  so  in  fact.  In  this  way  the  legislative  powers, 
essential  to  the  comfort  and  preservation  of  populous  com- 
munities, might  be  frittered  away  into  perfect  insignificance. 
To  allow  rights  thus  to  be  parceled  out  and  secured  beyond 
control  would  fix  a  principle  by  which  our  cities  and  villages 
might  be  broken  up.  ISTuisances  might,  and  undoubtedly 
would,  be  multiplied  to  an  intolerable  extent.  ISTor  can  it 
make  any  difference  that  the  right  is  purchased  previous  to 
the  passage  of  the  by-law  or  before  it  becomes  necessary. 
These  laws  are  usually  enacted  with  a  view  to  evils  already 
existing.  Till  the  state  of  things  is  such  as  to  render  the 
act  complained  of  a  nuisance  upon  actual  experiment,  no 
law  is  passed.  Every  right,  from  an  absolute  ownership  in 
property  down  to  a  mere  easement,  is  purchased  and  holden 
subject  to  the  restriction  that  it  shall  be  so  exercised  as  not 
to  injure  others.  Though  at  the  time  it  be  remote  and  in- 
offensive, the  purchaser  is  bound  to  know,  at  his  peril,  that 
it  may  become  otherwise  by  the  residence  of  many  people 
in  the  vicinity ;  and  that  it  must  yield  to  by-laws  or  other 
regular  remedies  for  the  suppression  of  nuisances.  We  are 
are  of  opinion  that  this  by-law  is  not  void,  either  as  being 
unconstitutional  or  as  conflicting  with  what  we  acknowl- 
edge as  a  fundamental  principle  of  civilized  society,  that 
private  property  shall  not  be  taken,  even  for  .public  use, 
without  just  compensation.      No  property  has,  in  this  in- 
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stance,  been  entered  upon  or  taken.  ISTone  are  benefited  by 
the  destruction,  or  rather  the  suspension,  of  the  rights  in 
question  in  any  other  way  than  citizens  always  are  when 
one  of  their  number  is  forbidden  to  continue  a  nuisance. 
For  the  same  reason  there  is  nothing  impairing  the  obhga- 
tion  of  contracts  within  the  sense  of  the  constitution  of  the 
United  States."  "Nor  can  the  length  of  time  during 
which  property  has  been  used  for  a  particular  purpose 
make  any  difference."     7  Cond.  K.  604,  605,  606. 

I  have  cited  more  at  length  from  the  argument  of  the 
'court  in  this  opinion,  because  it  seems  to  me  entirely  appli- 
cable to  the  case  at  bar.  In  that  case  Trinity  Church,  New 
York,  had  taken  a  grant  of  land  for  a  cemetery,  and  had 
enjoyed  it  for  that  purpose  for  more  than  one  hun- 
dred years;  yet  its  continuance  for  *such  purposes  [*594] 
having  been  declared  a  nuisance,  private  right  had 
to  yield  to  the  public  good,  even  though  the  property  might 
not  be  used  for  any  other. 

It  is  not  sufficient  to  say  that  liquors  are  property,  and 
their  sale  is  as  much  secured  as  that  of  any  other  property. 
Their  sale  for  use  as  a  common  beverage  and  tippling  is 
hurtful  and  injurious  to  the  public  morals,  good  order  and 
well-being  of  society.  Playing  cards  and  other  gaming  in- 
struments, and  obscene  books,  prints  and  pictures  are  like- 
wise property;  and  the  same  right  of  sale  might  as  justly 
be  claimed ;  yet  no  complaint  is  made  that  even  the  impor- 
tation as  well  as  the  sale  is  forbidden.  When  we  defend 
the  sale  of  liquors  for  the  purpose  of  tippling,  we  surely 
draw  our  arguments  from  our  appetites,  and  not  our  reason, 
observation  and  experience.  "VVe  may  carefully  protect  the 
public  morals,  and  the  profligate,  from  the  evils  of  gaming, 
horse-racing,  cock-fighting;  from  obscenity  of  prints  and 
pictures ;  from  horses  and  exhibitions  of  mountebanks  and 
rope-dancers;  from  the  offensive  smells  of  useful  trades  and 
hog-pens;  from  the  manufacture  and  exhibition  of  fire- 
works and  squibs;  from  rogues,  idlers,  vagabonds  and  va- 
grants ;  and  from  the  dangers  of  pestilence,  contagion  and 
gunpowder, —  yet,  according  to  the  doctrine  contended  for, 
this  right  to  vend  a  slow  and  sure  poicon  as  a  common  bev- 
erage must  remain  intact  and  not  amenable  to  police  rega- 
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lations  for  its  suppression,  although  all  the  other  evils  to- 
gether will  not  destroy  a  tithe  of  the  number  of  human 
lives,  nor  produce  more  moral  degradation,  or  suffering, 
wretchedness  and  misery  in  the  social  relations  of  society; 
or  pauperism,  vagrancy  and  crime  in  the  political  com- 
munity, or  pecuniary  destitution  of  individuals  and  fam- 
ilies, than  will  this  constitutionally  protected  right  of  de- 
stroying our  neighbors  and  fellows  for  the  selfish  end  of 
our  own  individual,  private  gain.  I  am  utterly  incapable  of 
so  regarding  it,  as  above  all  the  claims  and  interests  of  so- 
ciety, the  peace  and  welfare  of  families,  and  especially 
above  the  police  powers  of  government ;  and  shall  never  be 
brought  to  acknowledge  the  sacredness  and  inviolability  of 
its  rights,  until  I  shall  be  able  to  forget  all  that  I  have 
seen,  observed,  known  and  experienced  of  its  destructive- 
ness  of  all  that  is  estimable  upon  earth,  Yiewing  the  great 
and  irreparable  mischiefs  growing  out  of  this  practice,  I 
am  not  prepared  to  say  that  another  nuisance  may  not  be 
added  to  the  list ;  and  that  under  the  police  powers  society 
may  find  protection  from  its  blighting  curse. 

These  corporate  powers,  when  exercised  for  the  purposes 
of  revenue  or  other  objects  beside  the  legislative  in- 
[*595]  tent  in  making  *the  grant,  have  been  held  to  be  void, 
and  examples  of  this  kind  are  found  in  the  authori- 
ties cited  by  the  plaintiff  in  this  case  and  others,  as  in  1 
Cush.  R.  493 ;  5  Conn.  R.  391 ;  18  Ohio,  R.  525 ;  2  Cush.  R. 
575;  4  Mo.  R.  242;  2  Ark.  R.  300,  312;  5  Cow.  R.  464. 

But  no  case  is  shown,  holding  an  ordinance  void,  which 
was  made  to  carry  into  effect  a  necessary  and  salutary  regu- 
lation, or  a  provision  for  the  suppression  and  abatement  of 
a  nuisance. 

A  former  ordinance  of  the  town  of  Jacksonville,  against 
selling  liquor  without  license,  was  sustained  b}^  this  court, 
in  the  case  of  King  et  al.  v.  President  and  Trustees  of  Jack- 
sonville, 2  Scam.  R.  305,  although  there  was  a  state  law  re- 
quiring a  license  from  the  county  court  in  force  at  the  same 
time. 

Judgments  affirmed. 

Treat,  C.  J.,  dissented. 
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ABATEMENT. 

5, 

See  Indictment,  U 

ABSENT  DEFENDANT. 
See  Chancery,  22-25. 

ACCESSORY. 

1.  An  accessory  before  the  fact  is  one  who  stands  by  and  aids,  abets  or 

assists  in  the  perpetration  of  a  crime,  or  who,  not  being  present, 
has  advised  or  encouraged  the  perpetration  of  it.  The  advice  or 
encouragement  }nay  be  by  words,  act,  signs  or  motions.  Brennan 
et  al.  V.  The  People,  511. 

2.  An  accessory  before  the  fact  is  deemed  a  principal  and  may  be  pun- 

ished accordingly.     Ih. 

ACTION. 

1.  In  an  action  upon  a  record  which  shows  that  an  appearance  was  en- 

tered for  several  defendants,  one  only  being  served,  the  plaintiffs 
are  entitled,  prima  facie,  to  a  judgment.  A  recovery  might  be 
defeated  by  showing  a  want  of  authority  on  the  part  of  the  attor- 
neys who  entered  an  appearance.  Whittaker  et  al.  v.  Murray  et  al. 
293. 

2.  The  submission  of  a  pending  action  to  arbitration  operates  as  a  dis- 

continuance of  it.     Reeve  v.  Mitchell,  297. 

3.  A.  agreed  to  deliver  B.  all    the    lumber  which  A.  should  make 

at  liis  mills  within  a  specified  time  at  a  fixed  price,  of  which 
$100  was  paid  at  the  execution  of  the  agreement.  A.  failed  to 
perform,  whereupon  B.  sued  upon  the  special  agreement  and  re- 
covered judgment ;  afterwards  B.  sued  for  money  had  and  received, 
to  recover  the  $100  paid  on  the  execution  of  the  agreement.  Held, 
that  the  former  proceedings  and  judgment  were  a  bar  to  a  re- 
covery in  the  second  action.     Dalton  et  al.  v.  Bentley,  420. 

4.  Prouse  sued  Leach  in  debt  upon  a  judgment  recovered  in  Cali- 

fornia. Leach  pleaded  nil  debet  and  nid  tiel  record;  upon  the 
last  plea  the  judgment  was  for  Leach.  Subsequently  Leach  died, 
and  the  same  claim  was  presented  before  the  probate  court  and 
allowed ;  on  appeal  to  the  circuit  court  the  decision  of  the  pro- 
bate court  was  afiirmed.  Held,  that  the  finding  of  the  court  upon 
the  plea  of  md  tiel  record  precluded  Prouse  from  maintaining  his 
action  against  the  administrator  of  Leach.     Foltz  v.  Prouse,  434. 

5.  A  former  recovery  will  only  operate  as  a  bar,  by  way  of  estoppel, 

when  specially  pleaded.     Gray  et  al.  v.  Gillilan  et  al.  453. 

6.  A  former  recovery  in  a  court  having  general  or  special  jiu-isdiction 

will   conclude  the  same  parties  from  another  trial  of   the  same 
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causes  of  action  or  grounds  of  defense.  In  titles  to  realty  there  is 
an  exception.    lb. 

7.  A  foi'mer  recovery  will  be  conclusive  when  offered  in  evidence  under 

the  general  issue.    lb, 

8.  The  use  of  the  name  of  a  party  on  the  record  after  his  death  has 

been  suggested  is  irregular.     Johnson  v.  Bright,  464. 

See  Condition  ;  Judgment  and  Decree,  9, 10 ;  Jurisdiction  ;  Partner- 
ship, 3 ;  Trespass,  2 ;  Trusts  and  Trustees,  1; 

ADVERSE  POSSESSION. 
See  Lbiitations,  Statute  of. 

AFFIDAVIT. 

1.  A  clerk  of  the  circuit  court  is  authorized  to  administer  an  oath  to 

a  party  making  affidavit  upon  wluch  to  found  a  ca.  sa.  Fergus  v. 
Hoard,  357. 

2.  Where  an  affidavit  upon  which  a  ca.  sa.  issues  states  that  the  de- 

fendant has  refused  and  still  refuses  to  surrender  his  estate,  lands, 
etc.,  for  the  satisfaction  of  an  execution,  it  is  a  sufficient  compli- 
ance with  the  statute,  and  it  need  not  appear  that  a  personal  de- 
mand was  made  of  the  defendant  by  the  sheriff  for  the  surrender 
of  property.     lb. 

3.  The  declaration  upon  a  bail  bond  need  not  aver  the  truth  of  such 

an  affidavit,  or  that  the  defendant  had  property  which  he  refused 
to  surrender.  Those  are  facts  which  can  not  be  inquirfd  into  in 
this  collateral  action.    lb. 

4.  It  is  not  necessary  to  state,  in  an  affidavit  to  obtain  a  ca.  sa.,  that  a 

personal  demand  was  made  of  the  defendant  in  execution  to  sur- 
render his  property  for  the  satisfaction  of  the  execution.     lb. 

5.  It  is  as  much  a  refusal  of  the  defendant  to  surrender  his  estate,  for 

him  to  absent  himself  so  that  a  personal  demand  can  not  be  made 
of  him,  and  to  remove  his  property  so  that  it  can  not  be  seized  to 
satisfy  the  execution,  as  it  would  be  if  a  personal  demand  had 
been  made,  and  the  defendant  had  dii-ectly  refused  to  surrender 
his  property.     lb. 

6.  It  is  not  necessary  in  such  an  affidavit  to  state  that  the  defendant 

had  proijerty  which  he  refused  to  surrender,  that  fact  being  implied 
in  the  statement  that  he  refused  to  surrender  his  property.    lb. 

7.  In  such  case,  if  the  affiant  did  not  know  or  believe  that  the  defend- 

ant had  property  somewhere,  which  he  withheld,  he  would  be 
guilty  of  perjury  in  swearing  that  tlie  defendant  refused  to  sur- 
render liis  property.    76. 

AGENT. 

1.  Wliere  a  number  of  persons  are  intrusted  with  powers  in  matters 

of  public  concern,  and  all  of  them  ai-e  regularly  assembled  and 
consulting,  the  majority  may  act  and  determine,  if  their  authority 
is  not  otherwise  limited  and  restricted.     Louk  v.  Woods.  256. 

2.  In  such  case,  where  a  report  is  only  signed  by  two  of  three  viewers 

of  a  road,  it  will  be  presumed  that  the  third  was  present  and  con- 
sulting, until  the  contrary  is  shown.     lb. 

See  Evidence,  18 ;  Frauds,  3-7 ;  Usury,  1. 
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AMENDMENT. 

1.  Sheriffs  may  make  amiendments  to  their  returns  without  notice  to 

the  opposite  party,  even  after  their  term  of  office  has  expired. 
Morris  v.  Trustees  of  Schools,  266. 

2.  In  actions  of  ejectment,  the  court  may  allow  a  declaration  to  be 

amended,  by  adding  a  count  making  new  pai-ties  plaintiffs.  Cha- 
pin  V.  Curtenius  et  al.  437. 

See  Chancery,  13. 

APPEAL. 

1.  Unless  in  cases  where  it  appears  that  a  justice  has  not  jurisdiction, 

in  appeals,  the  circuit  court  will  give  the  parties  a  trial  upon  the 
merits  of  their  controversy,  without  regard  to  forms  or  technicali- 
ties.    Vaughan  v.  Thompson  et  al.  39. 

2.  Appeals  from  penalties  for  assault  and  battery  should  be  entered  be- 

fore the  clerk  of  the  circuit  court.  The  act  of  the  9th  February, 
1853,  did  not  change  existing  acts  as  to  the  mode  of  taking  an  ap- 
peal; but  extended  the  right  to  appeal  to  cases  not  previously 
provided  for,  and  authorized  the  amendment  of  appeal  bonds. 
Ham  V.  The  People,  302. 

3.  An  appeal  is  not  allowed  to  a  party  from  a  judgment  in  his  own 

favor ;  lie  must  prosecute  a  writ  of  error.  Addix  et  al,  v.  Fahne- 
stock  et  al.  448. 

See  Writ  of  Error,  2. 

ARBITRAMENT  AND  AWARD. 

1.  Courts  can  only  acquire  jurisdiction  over  awards  of  arbitrators,  to 

enter  judgments  upon  them,  where  the  submission  and  award  are 
in  conformity  to  the  statute.     Low  et  al.  v.  Nolle,  368. 

2.  In  aU  other  cases  of  submission  to  arbiti'ators,  the  parties  wiU  be  left 

to  their  common  law  remedies.     76. 

3.  Every  intendment  is  made  in  favor  of  an  award.     Root  v.  Henunck, 

461. 

4.  It  wUl  not  be  presumed  that  arbitrators  acted  fraudulently,  because 

they  rejected  evidence  in  relation  to  an  issue  before  them,  but  the 
inference  wiU  be  that  other  evidence  had  so  far  settled  that  in- 
quiry as  to  render  further  proofs  unnecessary.     lb. 

5.  Where  allegations  charge  fraud  and  corruption  against  arbitrators, 

the  proof  must  pursue  the  charges;  error  of  judgment  in  law, 
mistake  of  facts,  or  in  the  amount  allowed,  can  not  be  shown,     lb. 

6.  A  mere  allowance  of  too  little  or  too  much  wiU  not  raise  in  itself  a 

presumption  of  fraud.     lb. 

7.  In  the  absence  of  fraud,  where  matters  of  law  and  fact  ai*e  referred 

to  arbitrators,  their  award  is  conclusive  if  they  are  silent  as  to  the 
law  on  the  face  of  the  award,  although  they  may  mistake  it.     Ih. 

See  Action,  2. 
ASSAULT  AND  BATTERY. 

In  an  action  for  assault,  battery  and  imprisonment,  if  the  plea  to  it 
professes  to  answer  the  assault,  etc.,  and  imprisonment,  the  etc.  will 
make  the  plea  broad  enough  to  answer  the  battery  complained  ol. 
Bryan  v.  Bates,  87. 
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ASSESSOR. 
See  Tax,  5,  6. 

ASSIGNMENT. 

1.  Property,  in  the  hands  of  an  assignee,  for  the  pm'pose  of  paying 

creditors,  can  not  be  reached  by  attachment  or  garnishee  process. 
Kimball  v.  Mulhern  et  al.  205. 

2.  Assignees  of  a  bankrupt  may  maintain  trover  for  the  conversion 

of  a  promissory  note  covered  by  tlie  assignment ;  which  gives  tlieni 
a  property  in  the  note  and  a  right  to  possession.  Chickering  et  al. 
V.  Raymond  et  al.  362. 

See  Bank  of  Illinois, 

ASSUMPSIT. 

1.  The  action  for  use  and  occupation  is  founded  upon  a  contract,  ex- 

press or  implied,  and  the  relation  of  landlord  and  tenant  must  exist 
between  the  parties.     Budding  v.  Hill,  61. 

2.  K  A.  pays  money  to  B.  to  be  applied  to  a  particular  purpose,  and 

B.  delivers  tlie  same  money  to  C.  to  be  applied  by  C.  to  the  same 
pm-pose,  if  C.  misapplies  the  money,  A.  may  recover  the  money 
back  from  C.  in  an  action  for  money  had  and  received.  Critzer 
V.  McConnel,  172. 

3.  Dues  payable  out  of  a  particular  fund  can  not  be  recovered  in  debt  or 

assumpHt;  the  appropriate  remedy  is  by  mandamus,  after  the  ac- 
count has  been  audited  by  the  proper  officer.  Illinois  State  Hos- 
pital V.  Higgins,  185. 

See  Action,  3. 

ATTACHMENT. 

1.  An  attachment  can  not  be  levied  upon  an  equitable  interest  in  land. 

Lowry  et  al.  v.  Wright  et  al.  95. 

2.  Objections  that  an  attachment  bond  is  defective  can  not  be  raised 

for  the  fii-st  time  in  this  court.  They  should  first  be  made  in  the 
court  below.    Morris  v.  Trustees  of  Schools,  266. 

8.  Two  writs  of  attachment  may  be  issued  at  the  same  time  to  different 
counties.    lb. 

4.  The  sheriff  executing  an  attachment  should  make  a  return  as  to 

the  defendant,  or  the  plaintiff  can  not  properly  proceed  to  judg- 
ment,    lb. 

6.  It  is  not  necessary,  in  advertising  notice  to  defendants  in  attach- 
ment, to  state  what  counties  the  writs  were  issued  to,  or  give  a 
description  of  the  property  attached.     76. 

See  Affidavit  ;  Assignment,  1 ;  Garnishment  ;  Ships  and  Shxpfinq,  5. 

ATTORNEY  AT  LAW. 
See  Judgment  and  Decree,  9. 

AUCTIONEER. 

See  Frauds,  3-7. 
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AUTREFOIS  ACQUIT. 

1.  A  person  indicted  for  murder  may  be  found  guilty  of  manslaughter, 

and  such  finding  amounts  to  an  acquittal  of  the  chai-ge  of  mur- 
dei',  and  the  accused  can  not  again  be  put  on  trial  for  murder. 
Brennan  et  al.  v.  The  People,  511, 

2.  A  verdict  of  acquittal  or  conviction  is  a  bar  to  a  subsequent  pros- 

ecution for  the  same  offense,  although  no  judgment  has  been  en- 
tered upon  it.     lb. 

8.  In  an  indictment  for  murder,  and  a  verdict  found  for  manslaughter, 
if  the  accused  seeks  and  obtains  a  new  trial,  he  wUl  only  be  tried 
for  the  offense  of  which  he  was  found  guilty.     lb. 

BAIL. 
See  Eecognizance. 

BAILMENT. 

1.  In  an  action  against  a  common  carrier  to  recover  the  value  of  goods 

not  delivered,  it  is  held  that  the  evidence  of  a  witness  who  states 
that  he  knows  the  goods  were  carefully  packed,  and  that  he  saw 
them  taken  away  by  a  drayman,  and  saw  the  bills  of  lading  after 
they  were  signed,  giving  the  pai'ticular  facts  of  his  knowledge,  is 
proper  for  the  consideration  of  the  jury,  and  may  be  held  as  suffi- 
cient evidence  of  the  fact  that  the  goods  were  shipped  and  in  good 
order.     Scholes  et  al.  v.  Ackerland  et  al.  474. 

2.  Cai-riers  should  show  a  deHvery  in  good  order 'in  pursuance  of  the 

contract  in  the  biU  of  lading ;  something  more  than  putting  goods 
on  shore  or  on  a  wharf  must  be  shown.  Notice  to  the  consignee, 
or  some  excuse  for  not  giving  it,  and  a  reasonable  time,  should  be 
given  to  attend  and  receive  the  goods,     lb. 

3.  Carriers  by  coasting  vessels  should,  on  landing  goods,  give  notice  to 

the  owner  of  the  fact,  or  if  to  be  delivered  to  a  consignee,  and  he 
refuse  to  receive  them,  the  carrier  must  safely  secure  them,  or  he 
will  be  Uable  for  any  loss  that  may  occur.  Crawford  et  al.  v.  Clark 
et  al.  561. 

See  Bankrupt  ;  Ratt.ro ads,  1. 

BANK  BILLS. 
See  Execution,  2. 

BANK  OF  ILLINOIS. 

One  of  several,  nor  all  the  assignees  in  conjunction,  appointed  to  wind 
up  the  affairs  of  the  Bank  of  Illinois,  is  or  are  authorized  to  make 
a  compromise  with  any  debtor  of  the  bank,  by  which  the  security 
of  the  bank  or  the  trust  fund  will  be  diminished,  unless  some  ad- 
vantage will  accrue  by  such  compromise  to  the  creditors  of  the 
bank.     Thomas  v.  Sloo  et  al.  66. 

BANKRUPT. 

Where  one  receives  the  money  or  property  of  another  as  agent  or 
bailee,  the  title  to  which  is  to  remain  in  the  principal,  and  which  is 
to  be  paid  over  or  delivered  to  him,  or  to  be  used  in  a  particular 
way  or  for  a  specific  purpose  for  his  use,  then  the  money  or  prop- 
erty is  held  or  recei\ed  in  a  fiduciary  capacity  or  as  trustee.  Matte- 
son  et  al.  V.  Kellogg  et  al.  547. 

See  Assignment,  2. 
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BILL  OF  EXCEPTIONS. 
See  Supreme  Court. 

BILLS  AND  NOTES. 

1.  A  plea  of  failure  of  consideration  can  not  be  interposed  to  a  note  in 

the  hands  of  a  bona  fide  assignee  before  matm-ity,  Harlow  v. 
Boswell,  56. 

2.  Tlie  habihty  of  an  assignor  of  a  note  assigned  in  the  state  will  be 

governed  by  our  laws.     Crouch  v.  Hall,  263. 

3.  To  excuse  a  want  of  diligence,  by  suit  against  the  maker  of  a  note, 

the  declaration  should  show  why  a  suit  would  have  been  unavail- 
able,    lb. 

4.  On  a  common  law  question,  the  courts  of  one  state  will  assume  that 

the  common  law  is  in  force  in  a  sister  state.     lb. 

5.  At  common  law,  want  of  consideration  is  a  good  defense  to  a  note 

in  the  hands  of  the  payee,  or  an  indorsee,  after  maturity.     lb. 

6.  A  promissory  note  signed  by  several  parties  assuming  to  represent 

a  printing  company  will,  when  presented  as  proof,  entitle  the  party 
to  a  judgment;  unless  a  plea,  verified  by  affidavit,  puts  in  issue 
the  authority  of  the  parties  making  the  note  to  bind  the  other  mem- 
bers of  the  company.     Dwiglit  v.  Newell,  333. 

See  Contract,  3 ;  Executor  and  Administrator,  7 ;  Mortgage,  8. 

BOND. 
See  Attachment,  3. 

'  BRIDGES. 

See  Tax,  19,  20. 

CHANCERY. 

1.  In  chancery,  an  answer  is  evidence  only  so  far  as  it  is  responsive 

to  the  allegations  of  the  bill.     Cummins  v.  Cummins,  33. 

2.  When  matters  in  discharge  are  stated  in  the  answer,  they  must  be 

proven,  unless  in  cases  where  the  same  matter  or  statemont  that 
creates  the  charge  also  shows  its  discharge.     lb. 

3.  Smith,  without  authority  from  Evans,  the  owner,  contracted  to  sell 

certain  land  to  Clement.  Subsequently,  Evans  approved  of  the 
transaction  so  far  as  to  make  a  quitclaim  deed  of  the  premises  to 
Clement,  and  delivered  it  to  Smith,  as  an  escrow,  with  authority 
to  deliver  the  deed  to  Clement  upon  the  performance  of  certain 
conditions ;  after  this  Smith  abandoned  Evans'  interests,  and  con- 
federated with  Clement  to  defraud  Evans  out  of  whatever  interest 
he  might  have  in  the  land.  Smith  delivered  the  deed  to  Clement 
without  the  performance  of  the  conditions  on  which  alone  both  he 
and  Clement  knew  it  was  to  be  delivered.  Held,  that  a  c  urt  of 
equity  would  decree  the  cancellation  of  the  deed  under  the  circum- 
stances, and  also  that  Clement  restore  the  possession  of  the  prop- 
erty, and  that  he  account  for  the  rents  and  profits.  Clement  et  al. 
V.  Evans,  92. 

4.  Held,  also,  that  Clement,  who  had  luirchased  an  adverse  title,  was 

not  bound  to  surrender  that,  and  that  lie  might  lawfully  acquire 
an  adverse  title.    And  it  was  f  urthej*  held,  that  Clement  could  not 
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now  claim  the  land,  under  the  deed  from  Evans,  by  complying  with 
the  original  contract  made  "with  Smith ;  that  it  was  too  late  to  ask 
specific  performance  of  the  contract,  after  having  evaded  and  re- 
pudiated it.     lb. 

5.  Respondent  can  not  object  to  the  sufficiency  of  the  complainant's 

proof  where  the  bUl  has  been  taken  as  confessed.  Johnson  v.  Don- 
nell  et  al.  98. 

6.  A  verdict  upon  an  issue  out  of  chancery  does  not  necessarily  con- 

stitute the  basis  of  the  adjudication  in  the  suit.  Sibert  v.  McAvoy, 
106. 

7.  If  a  party  desires  to  have  a  mistake  in  a  contract  corrected,  he  must 

resort  to  equity  for  that  purpose,  before  he  submits  the  contract  to 
a  court  for  adjudication.     lb. 

8.  Contracts  can  only  be  reformed  for  mistakes  of  fact.     lb. 

9.  The  purchaser  at  a  sheriff's  sale,  upon  an  execution,  of  land,  in  which 

the  defendant  in  execution  had  but  an  equitable  interest,  if  he  seeks 
to  recover  the  land,  should  show  that  the  defendant  in  execution, 
at  the  time  of  the  levy  and  sale,  had  such  an  equitable  title  as  could 
have  been  enforced  by  himself.     Hatch  et  al.  v.  Wagner,  127. 

10.  It  is  the  right  and  duty  of  a  court  of  equity  to  determine  from  the 
circumstances  of  the  case,  as  bearing  upon  the  rights  of  parties, 
whether  it  will  assume  jurisdiction  in  cases  of  fraud  or  not ;  and 
the  court  will  interfere  upon  a  proper  case  presented  to  set  aside 
a  title  fraudulently  obtained.     Kennedy  v.  Northup  et  al.  148. 

11:  A  supplemental  bUl  can  not  be  filed  after  a  decree  of  dismissal  of 
the  bill  to  which  it  is  a  supplement.     Burke  v.  Smith  et  al.  158. 

12.  Where  leave  was  given  by  the  court  to  file  an  amended  and  supple- 

mental bill  in  a  cause  which  had  been  dismissed,  and  afterwards 
the  court  on  motion  dismissed  such  amended  and  supplemental  bill : 
Held,  that  such  dismissal  was  proper.    lb. 

13.  Matters  which  occurred  prior  to  the  filing  of  the  original  bill,  and 

not  stated  therein,  should  be  brought  into  the  suit  by  amendment. 
lb. 

14.  Matters  which  have  occurred  since  the  filing  of  the  bUl  should  be 

brought  in  by  supplemental  bill.     lb. 

15.  The  general  rules  of  equity  require  that  all  persons  materially  inter- 

ested in  the  subject  or  object  of  a  suit,  however  numerous,  must 
be  made  parties.     Whitney  et  al.  v.  Mayo  et  al.  251. 

IG.  In  cases  of  voluntary  associations,  equity  will  not  sustain  a  bill  filed 
by  a  portion  of  the  members  unless  the  others  are  made  defendants. 
lb. 

17.  The  same  principle  prevails  where  the  officers  or  a  committee  of  a 

church  sue.     lb. 

18.  If  parties  in  interest  refuse  to  join  in  bringing  suit,  they  may  be 

made  defendants,  notwithstanding  their  true  interest  may  be  with 
the  complainants.     lb.    ' 

19.  Where  it  is  wholly  impracticable  to  make  all  who  are  interested  par- 

ties, the  exception  has  its  force ;  justice  will  not  be  denied,  and  the 
suit  may  proceed  without  all  the  parties,  and  against  such  as  may 
be  joined.     lb. 

20.  A  party  having  a  right  of  action  against  the  ancestor  is  not  (in  this 

state)  to  be  delayed  in  his  remedy  because  of  the  non-age  of  those 
on  whom  the  law  casts  the  liability.     Enos  v.  Capps,  277. 
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21.  Legal  and  equitable  remedies  stand  upon  the  same  footing  in  this 

respect.    lb. 

22.  A  certificate  which  declares  that  an  advertisement  was  published 

"  for  four  successive  weeks,  the  first  publication  having  been  made 
on  the  8th  day  of  March,  1850,"  will,  in  a  chancery  proceeding 
against  unknown  persons,  etc. ,  confer  jurisdiction  on  the  court ; 
although  said  certificate  proceeds  to  state,  "  and  the  last  on  the 
26th  of  April,  1850,"  the  inference  will  be  that  the  certificate  was 
published  eight  weeks,  and  in  a  collateral  proceeding  the  presump- 
tion would  be  that  the  court  had  other  evidence  that  pubhcation 
was  duly  made.    Pile  v.  McBratney  et  al.  314. 

23.  An  affidavit  filed  with  a  bill  which  states  tliat  the  defendants,  ex- 

cept one,  heirs,  etc.,  and  persons  unknown,  are  interested  in  the 
suit,  are  non-residents,  etc.,  with  an  advertisement  in  due  form, 
will  give  the  court  jurisdiction  as  fully  as  if  the  defendants  had 
been  before  the  court  by  their  proper  names.     lb. 

24.  A  plaintiff  need  not  prove  that  a  deceased  person  has  left  hens,  nor 

need  he  pi'ove  who  are  such  heirs.     lb. 

25.  A  judgment  or  decree  is  prima  facie  evidence  against  third  persons 

of  a  fact  that  was  necessarily  found  thereby,  as  where  such  fact 
may  be  established  by  proof  of  general  rej)utation.     lb. 

26.  It  is  too  late  to  object  on  error  that  there  was  no  formal  order  direct- 

ing a  feigned  issue,  and  that  the  court  had,  without  such  order,  con- 
sidered the  finding  of  the  jury.     Williams  v.  Bishop  et  al.  553. 

27.  On  the  trial  of  feigned  issues  the  chancellor  may  order  several  new 

trials,  until  liis  conscience  is  satisfied ;  and  he  may  determine  the 
case  contrary  to  the  finding.     lb. 

28.  Tlu-ee  parties,  each  having  improvements  on  separate  portions  of  a 

quarter  section  of  land,  which  was  owned  by  another,  entered  into 
an  agi-eement  that  each  should  endeavor  to  purchase  the  land  for 
the  benefit  of  all ;  that  two  of  them  should  have  forty  acres  each, 
and  the  otlier  the  residue ;  one  of  them  purchased  the  land  in  the 
name  of  his  brother.  Held,  that  he  should  convey  to  the  others ;. 
and  that  a  quarter  section  of  land  will  be  presumed  to  contain  one 
hundred  and  sixty  acres  of  land,  unless  the  contrary  is  shown. 
Doyle  V.  Wiley,  576. 

See  Corporation,  4,  6,  7;  Guardian  and  Ward,  11;  Marshaling 

Assets;  Mortgage,  8. 

CITIES. 

1.  The  powers  of  the  cities  and  their  ministerial  officers,   and  their 

ministerial  duties,  continue  and  were  not  changed  by  the  new  con- 
stitution. And  the  city  marshal  of  the  city  of  Springfield  has  the 
power  to  arrest,  without  warrant,  any  oftender  for  violations  of 
certain  ordinances  committed  in  his  presence.     Bryan  v.  Bates,  87. 

2.  The  principle  laid  down  in  the  case  of  The  People  v.  Maynard,  14  111. 

Rep.,  does  not  affect  the  general  police  powers  of  cities,  but  has  ref- 
erence only  to  the  judicial  powers  of  mayors,  acting  as  a  covu-t, 
under  city  ordinances.     lb. 

CLERK. 
See  Affidavit,  1. 

COMMON  CARRIER. 

See  Bailment. 
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CONDITION. 

Where  a  party  granted  the  right  of  way  to  a  railroad  company  across 
his  land,  by  deed,  upon  condition  that  the  company  should  fence 
the  road  within  a  reasonable  time,  which  the  company  neglected 
to  do :  Held,  that  an  action  on  the  case  will  lie  to  recover  damages 
sustained  by  the  omission  of  the  company  to  build  the  fence. 
Conger  v.  The  Chicago  &  Rock  Island  Railroad  Co.  366. 

CONSPIRACY. 
See  EviL-ENCE,  20. 

CONSTITUTIONAL  LAW. 

1.  Tlie  eleventh  section  of  the  fifth  article  of  the  constitution  of  Illinois, 

which  provides  that  no  person  shall  be  eligible  to  the  ofhce  of  judge 
of  any  court  in  this  state  who  is  not  a  citizen  of  the  United  States, 
and  who  shall  not  have  resided  in  this  state  five  years  next  preced- 
ing liis  election,  and  who  shall  not  for  two  years  next  preceding  his 
election  have  resided  in  the  division,  circuit  or  county  in  which  he 
shall  be  elected,  appUes  only  to  judges  of  coui-ts  established  or  rec- 
ognized by  the  constitution,  and  which  are  required  to  be  elected 
bv  the  voters  of  divisions,  circuits  and  counties..  The  People  v. 
Wilson,  388. 

2.  The  constitution  is  not  a  grant  of  power,  but  a  limitation  of  the 

power  of  the  legislature.  And  it  is  competent  for  the  legislature  to 
establish  inferior  courts  of  civil  and  criminal  jurisdiction  in  the 
cities  of  this  state,  and  to  prescribe  the  qualifications  of  the  judges 
of  such  courts.     lb. 

See  Statutes,  4 ;  Schools,  3. 

CONTRACT. 

1.  Where  A.  agreed,  in  consideration  of  a  note,  to  convey  to  B.,  by  deed 

of  waiTanty,  the  free,  full  and  exclusive  right  and  privilege  of  using 
and  running,  in  a  certain  township.  Page's  portable  saw-mill,  in  a 
suit  upon  the  note,  failure  of  consideration  having  been  pleaded, 
it  was  held  not  to  be  erroneous  to  instruct  the  jury  "that  an  ac- 
ceptance of  a  quitclaim  deed,  instead  of  a  deed  of  warranty,  would 
be  isinding,  if  the  jury  believe  from  the  evidence  that  the  party 
proceeded  under  the  quitclaim  deed,  to  use  and  enjoy  the  right  con- 
veyed by  it."    Kinney  et  al.  v.  Turner,  182. 

2.  A.  sold  B.  a  tract  of  land,  for  which  B.  paid  a  certain  sum  in  hand, 

and  was  to  pay  an  additional  sum  whenever  the  supreme  court 
should  decide  that  a  patent  title  was  superior  to  a  tax  title.  Held, 
that  the  court  having  decided  that  the  revenue  laws  referred  to  by 
the  parties  were  vaUd  and  constitutional,  B.  was  released  from  his 
obligation  to  A.     Markham  v.  Stevenson,  209. 

3.  In  an  action  upon  an  instrument  promising  to  pay  a  sum  certain  to 

A.  B. ,  with  a  proviso  that  the  maker  might  settle  the  amount  with 
a  third  person,  or  if  A.  B.  was  compelled  to  pay  said  amount  to 
such  third  person,  then  agi-eeing  to  settle  it,  if  practicable,  in  thirty 
days :  Held,  that  such  an  insti-ument  was  not  a  promissory  note, 
and  although  the  plaintiff  averred  in  his  declaration  that  he  had 
paid  the  amount  to  such  thu-d  person,  and  that  the  defendant,  the 
maker,  had  not  paid  him  or  such  third  person,  yet  the  plaintiff  was 
not  entitled  to  recover  upon  offering  the  instrument  in  evidence 
alone,  without  proving  the  truth  of  his  averment.  Smalley  v. 
Edey,  324. 
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4.  Where  a  contract  requires  that  a  party  shall  "  clear,  grub  and  pile 

the  brush,  all  to  be  done  in  good  order,  on  all "  of  a  described  piece 
of  land,  through  which  was  a  ravine,  it  is  en-oneous  to  admit  evi- 
dence that  it  was  not  usual  in  tlie  neighborhood  to  grub  such  ra- 
vines, or  that  a  farm  would  be  better  without  having  them  grubbed, 
especially  when  the  party  insists  upon  Ms  right,  under  the  contract, 
to  have  such  grubbing  done.    Holmes  v.  Stummel,  412. 

5.  The  word  "clear"  in  such  connection  applies  to  brush  too  small  to 

be  grubbed,  and  not  to  lai-ge  trees.    lb. 

6.  If  a  party  covenants  with  A.  and  B.  to  give  them  a  certain  share  of 

property  which  may  be  recovered  by  them  in  ejectment,  if  B.  leaves 
the  country  and  A.  renders  such  service  with  the  consent  of  the 
party  as  enables  him  to  compromise  with  his  contestants,  A.  will 
be  entitled  to  receive  the  remuneration  ]promised  to  A.  and  B. 
Johnson  v.  Bright,  464. 

7.  A.  in  such  case  would  not  be  discharged  from  his  obligation  to  pros- 

ecute the  suits,  although  the  party  for  whom  he  was  acting  might 
refuse  the  services  of  A.  alone.    lb. 

8.  And  although  the  suits  were  compromised,  still  the  liability  con- 

tinues,    lb. 

See  Bills  and  Notes,  5;  Chancery,  7,  8;  Covenant,  3;  Evidence.  7, 
16;  Frauds,  1,  2;  Judgment  and  Decree,  10;  Landlord  and 
Tenant,  2 ;  Pauper,  1 ;  Sale,  3,  7,  8 ;  Warranty,  1. 

CONTRIBUTION. 
See  Principal  and  Surety,  1,  4. 

CORPORATION. 

1.  Wliere  the  charter  of  a  navigation  company  authorized  the  entering 

upon  the  lands  adjoining  the  works  to  be  constructed,  and  taking  ma- 
terial therefrom,  leaving  the  owner  of  the  land  to  apply  to  the  cir- 
cuit court  for  an  assessment  of  damages,  the  owner  of  material 
taken  by  contractors  in  the  employ  of  the  company,  under  the  pro- 
visions of  the  charter  whicli  is  applied  to  the  works  to  be  con- 
structed, may  recover  compensation  from  the  company  for  the 
material  feo  taken.     Hinde  v.  Wabash  Navigation  Co.  72. 

2.  A  suit  should  be  brought  against  a  corporation,  and  not  against  the 

individuals  incorporated  by  a  common  appellation.  Illinois  State 
Hospital  V.  Higgins,  185. 

3.  Where  a  corporate  company  receives  money  and  gives  a  mortgage 

to  secure  its  repayment,  the  company  can  not  avoid  hability  by 
questioning  the  authority  of  the  persons  making  the  loan.  Ottawa 
Northern  Plank  Road  Co.  v.  Murray,  836. 

4.  An  injunction  will  lie  to  restrain  commissioners  who  have  been  ap- 

pointed under  an  act  of  the  legislature  to  obtain  subscriptions  to 
the  capital  of  stock  of  a  company  to  a  certain  amount,  and  then  to 
proceed  to  the  election  of  directors  to  manage  the  affairs  of  the 
company,  after  they  have  once  acted  under  the  law  and  directors 
have  been  elected,  from  proceeding  further  in  the  premises.  Smith 
V.  Bangs  et  al.  399. 

5.  In  such  a  case,  where  tne  prerequisites  of  the  charter  have  been  com- 

plied with,  the  corporation  comes  regularly  into  existence,  and  the 
powers  of  the  commissioners  are  at  an  end.     lb. 

6.  If  the  managers  of  a  corporation  are  about  to  engage  in  an  enterprise 

not  contemplated  by  the  charter,  or  to  apply  its  funds  or  credit  to 
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other  piirposes  than  those  specified  in  it,  a  court  of  equity  will  in- 
terfere by  injunction.     lb. 

7.  A  court  of  equity  will  interfere  by  injunction  where  public  officers, 
under  claim  of  right,  are  proceeding  illegally  to  impair  the  rights 
or  injure  the  property  of  individuals  or  corporations,  or  where  it  is 
necessary  to  prevent  multiplicity  of  suits.     lb. 

See  Insane  Hospital-  Jukisdiction ;  Mortgage,  5;  Tax,  17,  20. 

COSTS. 

The  successful  party  to  a  suit  in  the  circuit  court  is  not  allowed  to  re- 
cover the  fees  of  more  than  four  witnesses,  unless  the  court  shall 
certify  that  a  gi-eater  number  was  really  necessaiy.  The  Peoria 
&  Bureau  Valley  Railroad  Co.  v.  Bryant,  438. 

See  Judgment  and  Decree,  11. 

COUNTY  COURT. 
See  Sheriff,  1,  2,  3;  County  Treasurer. 

COUNTY  TREASURER. 

A  county  court  or  board  of  supervisors  can  only  remove  a  county 
treasurer  for  one  of  the  causes  specified  in  the  statute ;  they  do  not 
possess  general  powers  of  removal.     Clark  v.  The  People,  213, 

See  Quo  Warranto,  1,  2. 

COURTS. 
See  Constitutional  Law,  1,  3. 

COVENANT. 

1.  In  order  to  maintain  an  action  upon  a  covenant  of  warranty,  the  party 

suing,  if  he  has  neglected  to  give  notice  to  the  warrantor  of  the 
pendency  of  the  action  in  ejectment  by  which  he  has  been  evicted, 
must  come  prepared  to  prove  that  the  eviction  was  by  force  of  an 
adverse  or  superior  title ;  and  that  if  the  w^arrantor  had  appeared 
and  defended  the  action  of  ejectment,  he  could  not  have  pre- 
vented a  recovery.    Sisk  v.  Woodruff,  15. 

2.  Where  a  party  is  in  quiet  possession  of  land  conveyed  to  him  by 

deed  in  which  the  wife  has  not  joined,  he  is  not  entitled  in  an 
action  against  him  to  claim  credit  on  account  of  dower  interest, 
where  proceedings  have  not  been  commenced  by  the  widow  to 
obtain  such  interest.     Ayers  v.  McConnel,  230. 

3.  It  is  a  sufficient  defense  to  an  action  upon  a  note  to  set  up  a  breach 

of  a  covenant  of  warranty  in  a  deed  of  land,  for  the  price  of  which 
the  note  was  given.     Slack  v.  McLagan,  242. 

4.  A  decree  or  a  judgment  for  the  purchase  money  does  not  necessarily 

imply  a  vendor's  lien.     lb. 

See  Public  Lands,  2. 

CROPS  AND  EMBLEMENTS. 

See  Landlord  and  Tenant.  3 ;  Trover,  3. 
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DAMAGES. 
See  Mount  Sterling  ;  Recognizance,  4 ;  Replevin,  6-8 ;  Roads. 

DEBT. 

Where  forfeitures  or  penalties  are  imposed,  and  no  form  of  action  is 
given,  debt  will  lie.     Vaughan  v.  Thompson  et  al.  39. 

See  Pleading,  2;  Recognizance,  3. 

DEBTOR  AND  CREDITOR. 

1.  The  creditor  of  a  deceased  person  may  reach  the  lands  of  decedent 

in  the  hands  of  the  heir  or  devisee,  where  the  personal  estate  is  not 
sufficient  for  the  payment  of  the  debts.     Ryan  v.  Jones,  1. 

2.  Real  estate  aliened  hona  fide  by  heirs  or  devisees,  before  action 

brought,  is  not  subject  to  sale  for  the  debts  of  the  ancestor  or  dev- 
isor, but  the  heir  or  devisee  is  ijersonally  Uable  for  the  value  of  the 
lands.     Ih. 

3.  Every  devise  of  real  estate  is  fraudulent  and  void  as  against  existing 

creditors  of  the  devisor.     Ih. 

4.  Creditors  may  enforce  the  liability  of  heirs  and  devisees,  by  a  joint 

action  against  the  legal  and  personal  representatives  of  a  deceased 
person.  He  may  sue  the  personal  representative  and  the  heirs  or 
devisees  jointly,  or  he  may  sue  them  all  jointly.     Ih. 

5.  The  personal  representative  should  be  joined  in  the  action,  except 

where  a  judgment  has  been  obtained  against  him,  and  there  are 
no  assets  in  his  hands ;  and  wliere  the  estate  was  not  administered 
on  within  one  year  from  the  death  of  the  testator  or  intestate.     Ih. 

6.  The  personal  estate  of  a  decedent  is  primarily  liable  for  the  pay- 

ment of  the  debts,  and  must  be  exhausted  before  resort  can  be  had 
to  the  real  estate.     Ih. 

7.  Demands  against  an  estate  must  be  exhibited  within  two  years  from 

the  gi'ant  of  administration ;  and  a  creditor  free  from  disability, 
who  fails  to  present  his  claim  within  that  time,  must  satisfy  his 
debt  out  of  other  property  than  that  j^reviously  inventoried  or  ac- 
counted for.     Ih. 

8.  In  joint  actions  under  the  statute,  the  executor  or  administrator 

may  insist  upon  the  limitation  of  two  years ;  but  heirs  and  dev- 
isees can  only  insist  upon  the  general  statute  of  limitations.     Ih. 

9.  If  the  heir  or  devisee  shall  plead  rien  par  descent,  and  the  issue  be 

found  for  him,  the  plaintiff  may  take  judgment  of  assets  quando 
acciderint,  and  have  a  scire  facias  thereon,  if  assets  are  afterwards 
received.    lb. 

10.  In  cases  where  the  heir  or  devisee  confesses  the  action,  without  con- 

fessing assets,  or  upon  demurrer,  etc.,  the  judgment  is  general 
against  the  heir  or  devisee ;  but  if  he  acknowledge  the  action  and 
show  the  assets,  the  judgment  will  be  sisecial  to  the  extent  of  the 
assets.    Ih. 

11.  Where  the  limitation  of  two  years  is  unsuccessfully  interposed,  the 

judgment  should  be  for  payment  in  the  due  course  of  administra- 
tion.    Ih. 

12.  A  judgment  against  the  heirs  or  devisees  should  not  be  enforced, 

until  the  assets  in  the  hands  of  the  executor  or  administrator  are 
found  to  be  insufficient ;  and  then  only  for  the  deficit.     lb. 
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13.  Where  a  separate  action  is  brought  against  heirs  or  devisees  under 
the  statute,  the  facts  authorizing  it  must  be  set  forth  in  the  decla- 
ration,    lb. 

DEDICATION. 

1.  Tlie  public  is  an  ever-existing  grantee,  capable  of  taking  dedications 

for  pubhc  uses,  and  its  interests  are  a  sufficient  consideration  to 
supiwrt  them.     Warren  v.  Jacksonville,  236. 

2.  Parol  dedications  are  good.     lb. 

3.  The  intention  of  a  party,  manifested  by  express  consent,  or  acquies- 

cence in  the  user,  will  govern  in  determining  what  is  a  dedication. 
lb. 

4.  Privies  in  estate  wiU  be  bound  by  the  deeds  and  acts  of  their  grant- 

ors, and  they  can  not  resume  a  grant  after  the  public  has  entered 
upon  its  use,  while  the  use  continues.     lb. 

DEED. 

1.  Where  two  parties  claim  land  under  the  same  gi-antor,  the  deeds  to 

whom  w^ere  recorded  prior  to  the  passage  of  the  act  of  December 
30,  1822,  but  were  not  so  acknowledged  as  to  entitle  them  to  record : 
Held,  that  both  deeds  were  simultaneously  recorded,  and  that  the 
respective  parties  continued  as  they  had  previously  existed,  and 
that  the  oldest  deed  had  the  preference.     Noakes  v.  Martin,  118. 

2.  The  words  "  subsequent  purchasers  "  in  the  recording  act  mean  sub- 

sequent purchasers  from  the  heir  as  well  as  from  the  original 
grantor.     Kennedy  v.  Northup  et  al.  148. 

3.  A  deed  can  not  be  delivered  and  accepted  partially,  for  the  purpose 

of  conveying  title  to  the  grantee,  and  yet  so  as  not  to  give  effect  to 
the  conditions,  recitals  and  limitations  in  it.  Wa-tTen  v.  Jackson- 
ville, 236.. 

4.  It  wiU  be  presumed  that  deeds  duly  acknowledged  and  recorded  have 

been  delivered  to  and  accepted  by  the  vendee,  and  that  parties  and 
privies,  as  well  as  the  public,  are  acquainted  with  their  contents. 
Whoever  questions  these  facts  must  assume  the  burden  of  proving 
them.      lb. 

5.  A  deed  which  reserves  a  strip  of  land  seven  and  forty-seven  hun- 

dredths rods  wide  east  and  west,  and  extending  in  length  across  the 
quarter  section  north  and  south,  w^ill  not  be  construed,  against  the 
manifest  intention  of  the  party  expressed  in  the  deed,  as  reserving 
only  seven  and  forty-seven  hundredths  rods  of  land.  Louk  v. 
Woods,  256, 

6.  The  acknowledgment  of  a  deed  executed  ovit  of  the  territory,  under 

the  act  of  1807,  should  have  the  certificate  of  the  officer  taking  it, 
authenticated  by  the  proper  public  seal  of  the  executive  authority 
where  he  resides ;  without  this,  it  will  be  defective.  Buckmaster 
et  al.  V.  Job,  328. 

7.  It  wUl  not  be  presumed  that  a  seal  was  annexed  to  a  certificate,  and 

omitted  to  be  entered  by  the  recorder ;  the  presumption  is  that  tlie 
recorder  performed  Ms  duty.     lb. 

8.  It  will  not  be  presumed  that  the  laws  of  the  territory  of  Missouri 

authorized  justices  of  the  peace  to  take  the  acknowledgment  of 
deeds.     It  must  be  proved  as  a  fact.     lb. 

9.  The  certificate  of  the  governor  of  the  territory  of  Missouri,  not  under 

seal,  does  not  furnish  evidence  that  a  particular  person  was  a  jus- 
tice of  the  peace  in  that  territory.     lb. 
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10.  A  bona  fide  purchaser  of  real  estate  from  an  heir  will  hold  the  same 

against  a  prior  unregistered  deed  from  the  ancestor.  Rupert  et  al. 
V.Mark,  540. 

11.  If  a  subsequent  purchaser  has  knowledge  of  an  unrecorded  convey- 

ance when  lie  makes  liis  purchase,  he  can  not  protect  himself  against 
that  conveyance.  He  is  as  effectually  bound  by  knowledge  of  the 
existence  of  the  prior  deed  as  he  is  by  its  registration.     lb. 

12.  Whatever  is  sufficient  to  put  a  purchaser  of  land  upon  inquiry  as  to 

the  rights  of  others  is  considered  legal  notice  to  him  of  those  rights. 
lb. 

13.  Possession  is  sufficient  to  put  a  purchaser  on  inquiry  as  to  the  title  of 

the  possessor.  Any  facts  wloich  might  be  ascertained  by  the  exer- 
cise of  ordinary  diligence  he  will  be  chargeable  with  notice  of.     lb. 

14.  Where  a  purchaser  under  an  unregistered  conveyance  is  in  the  open 

and  visible  possession  of  the  premises,  it  is  sufficient  notice  to  pro- 
tect him  against  a  subsequent  purchaser,  and  to  charge  the  latter 
witli  knowledge  of  liis  title.     lb.  < 

15.  Two  parties  occupied  a  portion  of  the  public  lands,  on  whicli  a  dam 

and  mill  had  been  erected.  One  conveyed  to  the  other,  by  metes 
and  bounds,  six  acres  of  the  land,  with  tlie  hereditaments  and  ap- 
purtenances thereunto  belonging.  The  parties  had  agreed  that  the 
purchaser  from  the  government  of  this  land  should  convey  his 
recognized  portion  of  it  to  the  other.  The  water  had  flowed  over 
the  land  of  both  by  reason  of  the  structure  of  the  dam.  Held, 
that  the  right  to  flow  the  land  was  an  appurtenance,  and  was  so 
understood  at  the  time  of  the  conveyance.     Hadden  v.  Shoutz,  581. 

16.  The  court  will  construe  a  grant  by  considering  the  state  of  things 

and  the  condition  of  things  in  view  of  the  parties  at  the  time  it  was 
made.     lb. 

See  Chancery,  3,  4;  Condition;  Covenant,  1,  2;  Dedication,  1,  4; 
Evidence,  3,  11;  Husband  and  Wife,  2-4;  Public  Lands,  1. 

DEMAND, 
See  Replevin,  2-4. 

DEPOSITION. 
See  Evidence. 

DEVISE  AND  LEGACY. 

1.  A  devise  of  real  estate,  which  by  the  provisions  of  the  will  is  to  be 

converted  into  naoney,  and  that  money  distributed  among  the  dev- 
isees, must  be  treated  as  a  devise  of  money  and  not  of  land.  Baker 
V.  Cojyenbarger  et  al.  103. 

2.  Devisees  may  elect  to  take  the  land  itself  instead  of  the  money ; 

but  the  character  of  the  devise  can  not  be  changed  from  money  to 
land  without  the  concurrence  of  all  the  devisees.     lb. 

3.  In  such  case,  one  devisee  can  not  sell  or  convey  a  valid  title  to  any 

part  of  the  land ;  nor  can  the  interests  of  one  of  the  devisees  be  sold 
on  execution.     lb. 

4.  It  is  competent  for  a  feme  covert  to  elect  to  take  the  land  instead  of 

the  money ;  but  that  election  can  only  be  made  under  the  same 
forms  and  solemnities  as  by  law  are  required  to  enable  her  to  con- 
v-gy  her  fee.    lb. 
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A  purchaser  at  sheriff's  sale  of  the  interest  of  one  of  the  devisees 
in  such  case  is  not  entitled  to  receive  that  portion  of  the  money 
produced  by  the  sale  of  the  land  to  which  the  devisee  was  entitled 
under  the  will.  The  devisee,  in  such  case,  has  no  interest  in  the 
land  which  can  be  levied  upon  under  execution.    lb. 

See  Debtor  and  Creditor. 


DISTEESS. 
See  Tax,  4. 

DIVOECE. 

1.  The  eighth  section  of  the  thirty-third  chapter  of  the  Eevised  Stat- 

utes, entitled  "Divorces,"  does  not  confer  upon  the  courts  an  un- 
limited discretion  to  grant  divorces  in  all  cases  where  they  may 
deem  it  expedient  or  advisable.     Birkhy  v.  Birkhy  et  al.  120. 

2.  The  marriage  conti'act  will  not  be  dissolved  for  light  and  ti'ivial 

causes ;  and  parties  should  not  be  encouraged  to  ask  for  a  divorce 
unless  they  can  show  such  a  case  as  the  law  requires.  Vignos  v. 
Vignos,  186. 

3.  Unkind  treatment,  tlu-eats  of  personal  violence,  abusive  language  and 

opprobrious  epithets,  without  personal  violence,  do  not  constitute 
that  degi'ee  of  extreme  and  repeated  cruelty  which  the  statute  re- 
quires to  authorize  a  decree  of  divorce  for  that  cause.     lb. 


See  Husband  and  Wife,  5,  6. 

DOWEE. 

Even  if  a  cotirt  of  chancery  had  jurisdiction  to  sanction  a  compro- 
mise on  behalf  of  infants  who  are  suitors  before  it,  so  as  to  satisfy 
the  claims  of  the  widow  for  dower,  by  cash,  yet  such  a  power 
should  ahvays  be  exercised  with  great  care  and  ctrcjimspection, 
and  only  where  it  is  clearly  and  manifestly  for  the  interest  of  the 
infants  to  do  so.  The  court  will  not  sanction  an  agreement  made 
by  a  guardian  in  such  case,  unless  it  is  satisfied  that  the  interests 
of  the  infants  would  be  promoted  thereby.  King  et  al.  v.  King, 
187. 

See  Guardian  and  Ward,  1. 

EASEMENT. 

No  inference  or  conclusion  wiU  be  drawn  in  this  state  against  the 
owner  of  land  lying  uninclosed,  wliich  is  traveled  over,  to  establish 
an  easement  in  favor  of  the  public.     War7^en  v.  Jacksonville,  236. 

See  Eoads. 

EJECTMENT. 

1 .  In  ejectment,  if  the  party  allows  the  year  to  elapse  without  getting 

a  judgment  vacated  in  the  circuit  court,  and  runs  his  chance  of  get- 
ting it  reversed  in  this  court,  and  fails,  the  judgment  becomes  con- 
clusive, and  he  has  no  remedy.     Gibson  v.  Manly  et  al.  140. 

2.  Where  an  appeal  is  taken  or  writ  of  error  prosecuted,  the  statute 

still  gives  the  circuit  court  power  to  vacate  the  judgment  witliin 
the  year.     lb. 
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3.  In  ejectment  the  declaration  must  specify  the  precise  character  of 

the  estate  claimed,  whether  it  be  in  fee,  for  life,  or  for  years. 
Rawlings  v.  Bailey  et  al.  178, 

4.  The  verdict  in  ejectment  must  also  be  equally  specific,  and  follow  the 

statute.    76. 

5.  In  actions  of  ejectment  in  this  state,  the  general  issue  only  shall  be 

pleaded.     Warren  v.  Jacksonville,  236. 

6.  It  is  not  erroneous  to  permit  a  plaintiff  in  ejectment  to  withdraw 

from  the  consideration  of  the  jury  a  record  of  sale  by  a  guardian, 
and  a  deed  which  was  so  defective  as  not  to  vest  title.  Chapin 
V.  Curtenius  et  al.  427. 

7.  Where  a  declaration  claims  title  to  the  whole  of  a  lot  of  land,  an 

undivided  interest  in  the  lot  can  not  be  recovered  under  it.  Rupert 
et  al.  V.  Mark,  540. 

8.  As  a  general  principtle,  an  outstanding  title  in  a  third  person,  superior 

to  that  of  the  plaintiff,  is  sufficient  to  defeat  a  recovery  in  eject- 
ment, although  the  defendant  may  not  be  able  to  connect  himself 
with  that  title.     Ih. 

See  Amendment,  3. 

EVIDENCE. 

1.  The  declaration  of  a  father  in  his  life-time,  that  he  had  at  a  pre- 

vious period  acquired  land  in  the  name  of  his  child,  with  the  design 
of  defeating  creditors,  can  not  be  considered  as  testimony  to  divest 
the  interest  of  the  child.     Cochran  v.  McDowell,  10. 

2.  As  against  an  infant  everything  must  be  proved ;  a  guardian  can  not 

make  admissions  to  bind  an  infant.     Ih. 

3.  A  deed  executed  in  another  state  conveying  lands  there  situated,  if 

there  is  no  subscribing  witness,  should  be  proved  by  the  testimony 
of  a  witness  familiar  with  the  handwriting  of  the  grantor.  Sisk  v. 
Woodruff,  15. 

4.  An  act  o£  the  legislature  of  another  state  should  be  authenticated 

by  the  seal  of  the  state.  The  seal  of  the  secretary  of  state  can 
not  be  regarded  as  the  seal  of  the  state.     Ih. 

5.  On  an  issue  raised  as  to  the  truth  of  an  affidavit,  upon  which  an  at- 

tachment was  issued,  the  declarations  of  the  defendant,  made  after 
the  service  of  the  attachment,  will  not  be  allowed  to  contradict 
statements  made  before  or  at  the  time  of  the  service  of  the  writ. 
Harding  et  al.  v.  Clark,  30. 

6.  A  witness  should  not  testify  touching  the  constniction  of  a  contract ; 

if  a  question  arises  as  to  its  meaning,  the  question  must  be  settled 
by  the  court.    Alton,  Mount  Carmel,  etc.  Railroad  v.  Northcott,  49. 

7.  Where  the  parties  to  a  contract  stipulate  that  a  particular  person 

shall  estimate  the  work  to  be  done  under  it,  his  estimate  will  bind 
the  parties,  unless  it  is  based  on  an  erroneous  view  of  the  contract ; 
if  so,  it  will  not  conclude  them.     Ih. 

8.  Where  testimony  is  so  equally  balanced  that  no  conclusion  can  be 

drawn  from  it,  it  is  the  duty  of  the  jury  to  decide  against  the 
party  who  holds  the  affirmative  of  the  issue.     Watt  v.  Kirhy,  200. 

9.  A  party  who  makes  an  affirmative  allegation  must  maintain  it  Ijy 

proof,  or  the  finding  must  be  against  him.  His  proof  must  be 
superior  to  that  offered  by  his  adversary.     Ih. 

10.  The  effect  of  an  admission  is  a  proper  question  for  the  consideration 
of  a  jury.     Ingalls  v.  Bulkley,  234. 
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11.  When  a  deed  recites  that  full  payment  of  the  consideration  for  the 

land  conveyed  has  been  received,  it  is  prima  facie  evidence  of  the 
fact ;  but  this  evidence  may  be  rebutted  by  other  proof.  Ayres  v. 
McConnel,  230. 

12.  All  evidence  tending  to  prove  the  material  facts,  or  either  of  them, 

in  a  case  is  admissible,  although  it  may  not  alone  estabhsh  the 
whole  case.     Slack  v.  McLagan,  242. 

13.  Books  of  account  are  admissible  in  evidence  in  connection  with  the 

testimony  of  the  clerk  who  kept  them,  who  gave  testimony  tend- 
ing to  prove  the  coiTectness  of  the  entries.  Humphreys  v.  Spear 
et  al.  275. 

14.  As  between  the  parties,  a  receipt  is  always  subject  to  explanation. 

Frink  et  al.  v.  Bolton,  343. 

15.  The  declarations  of  a  grantor,  made  after  the  grant,  are  not  receiv- 

able in  evidence  to  prejudice  the  rights  of  the  gTantee.  Simpkins 
V.  Rogers,  397. 

16.  Where  an  agreement  was  made  in  writing  by  defendant  with  plaint- 

iff, to  put  a  composition  roof  upon  a  building  owned  by  plaintiff, 
held,  that  parol  evidence  was  admissible  to  show  whether  the  par- 
ties intended  to  embrace  within  the  agreement  a  one-story  rear 
pai't  of  said  buUding.     Barrett  v.  Stow,  423. 

17.  Testimony  elicited  by  a  question,  such  as  what  did  persons  in  the 

crowd  say,  which  tends  to  show  a  common  design  and  feeling  with 
several  persons  to  resist  an  officer  in  the  execution  of  his  duty,  is 
proper  for  the  consideration  of  the  jury.  Main  v.  McCarty  et  al. 
441. 

18.  A  warranty  of  a  grass  cutting  machine,  signed   "Horace  Wilder, 

agent,"  was  offered  and  received  in  evidence  in  an  action  upon 
the  warranty,  witliout  proof  of  his  agency.  Held,  that  this  was 
en-oneous.     Cfray  et  al.  v.  Gillilan  et  al.  453. 

19.  WTiere  the  cause  of  action  or  ground  of  defense  in  a  suit  appears 

upon  the  face  of  the  record,  no  proof  is  admissible  to  explain  or 
contradict  it ;  but  where  they  do  not  so  appear,  witnesses  may  be 
admitted  to  identify  the  parties,  the  cause  of  action,  or  defense,  or 
other  matter  litigated.     Ih. 

20.  Wliere  a  party  was  followed  by  a  crowd  and  killed,  it  is  proper  to 

interrogate  a  witness  who  observed  their  operations,  whether  he 
discovered  any  difference  of  pm-pose  among  those  composing  the 
crowd.     Brennan  et  al.  v.  The  People,  511. 

31.  It  does  not  follow,  because  a  witness  makes  an  untrue  statement,  that 
his  entu-e  testimony  is  to  be  disregarded.  This  must  depend  upon 
the  motive  of  the  witness.  The  maxim  ot  falsus  in  uno,  etc., 
should  only  be  applied  to  casos  where  a  witness  wilfully  gives 
false  testimony.     lb. 

22.  When  a  party  files  a  bUl,  the  statute   authorizes  him,  before  issue 

joined,  to  take  depositions  to  substantiate  its  averments ;  and  he 
may  proceed  to  take  his  depositions  de  bene  esse,  without  an  order 
for  that  purpose.     Doyle  v.  Wiley, "^^    51(4? 

23.  Should  the  necessity  for  such  depositions  be  superseded  by  the  an- 

swer, the  party  who  took  them  must  pay  the  costs.     lb. 

24.  W.  filed  his  bill ;  before  issue  was  joined  he  gave  notice  and  took 

depositions ;  afterwards  he  amended  his  bill,  which  he  dismissed ; 
he  then  filed  another  bill.  Held,  that  the  depositions  taken  m  the 
first  suit  could  be  read  as  evidence  in  the  second,  and  that  perjmy 
may  be  assigned  on  such  depositions,  the  parties  and  matter  in  suit 
being  the  same.     lb. 
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25.  Where  a  contract  was  left  with  a  party  for  safe  keeping,  who  swears 
that  he  has  made  dihgent  search  among  his  papers  and  can  not  find 
it,  its  contents  may  be  proved.    lb. 

See  Bills  .\nd  Notes,  4 ;  Chancery,  1 ;  Dedication  ;  Deed,  7-9 ;  Ease- 
ment; Judgment  and  Decree,  1,  3;  Limitations,  Statute  of,  3-4; 
IMechanic's  Lien,  4 ;  Mortgage,  13,  14,  17 ;  Pleading,  3 ;  Pre- 
scription ;  Replevin,  8 ;  Tax,  13 ;  Witness. 

EXECUTION. 

1.  Li  the  sale  of  personal  property  on  execution,  the  property  itself 

must  be  present  or  the  sale  will  be  void.    Herod  et  al.  v.  Bartley, 

58. 

2.  Wliere  depreciated  bank  paper  is  received  of  a  purchaser  at  a  sher- 

iff's sale,  by  order  of  the  plaintiil  in  execution,  it  is  I'eceived  as  so 
much  money;  and  neither  the  judgment  debtor  nor  a  subsequent 
judgment  creditor  can  redeem  by  paying  the  cash  value  of  the 
depreciated  paper,  but  he  must  pay  the  full  amount,  as  it  was  re- 
ceived of  the  purchaser.    Scofield  v.  Bessenden  et  al.  78. 

8.  A  naked  legal  title,  which  is  held  in  trust,  can  not  be  sold  on  execu- 
tion at  law.  So  of  an  equitable  title,  wliich  is  only  contingent  and 
uncertain.     Baker  v.  Copenharger  et  al.  103. 

4.  Upon  the  demise  of  a  judgment  debtor,  if  an  execution  issue  upon 

the  judgment,  and  the  decedent's  real  estate  is  sold  thereon,  and  a 
sheriff's  deed  obtained  without  a  notice  having  been  first  given  to 
the  executor  or  administrator  of  said  estate,  as  requued  by  the 
statute,  no  title  passes.    Pickett  v.  Hartsock,  897. 

5.  When  property  is  sold  under  execution,  and  a  sheriff's  deed  thereof 

is  offered  in  evidence,  but  no  judgment  is  proved  to  support  such 
execution,  no  title  passes  to  the  purchaser.     lb. 

6.  Qucere,  whether  a  judgment  obtained  against  the  conservator  of  an 

insane  person  becomes  a  lien  upon  the  real  estate  of  such  insane 
person  which  can  be  enforced  by  execution,    lb. 

7.  A  sheriff,  wherever  practicable,  should,  before  he  levies  an  execu- 

tion, notify  the  defendant ;  and  the  defendant,  upon  such  notice,  if 
he  claims  the  benefit  of  the  statute  which  exempts  the  land  on 
which  he  lives  and  his  personal  property  from  sale,  should  furnish 
the  officer  with  a  description  of  his  other  property  liable  to  sale 
on  execution,  or  he  will  be  considered  to  have  waived  his  rights 
under  the  statute.     Bingham  v.  Maxcy,  390. 

8.  In  this  state,  if  a  plaintiff    dies  after  judgment  rendered,  his  per- 

sonal representative,  on  recording  in  court  the  lettei's  of  adminis- 
tration, may  sue  out  an  execution  in  his  own  name.  Brown  v. 
Parker,  357. 

9.  If   a  defendant  dies  after  judgment,  the  plaintiff  may  sue  out  an 

execution  against  his  lands  and  tenements,  on  giving  his  personal 
representative  three  months'  notice  of  the  existence  of  the  judg- 
ment. Tiiese  are  concurrent  remedies  with  the  common  law  pro- 
ceeding by  scire /aci'as.     lb. 

10.  All  process  must  bear  teste  of  the  day  on  which  it  is  issued,  and  an 

execution  does  not  relate  back  to  the  entry  of  judgment.     lb. 

11.  AVhere  either  party  to  a  judgment  dies  before  execution  issues,  the 

judgment  must  be  revived  by  scire  facias,  or  execution  must  be 
sued  out  in  the  mode  prescribed  by  the  statute.     lb. 

12.  Where  an  execution  was  sued  out  in  the  name  of  a  deceased  plaint- 

iff long  after  the  death  of  a  judgment  creditor,  without  reviving 
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the  judgment  in  favor  of  his  personal  representative,  or  record- 
ing his  letters  of  administration,  the  execution  and  all  the  proceed- 
ings under  it  wUl  be  absolutely  void.    lb. 

See  Affidavit  ;  Chancery,  9 ;  Devise  and  Legacy,  5 ;  Sheriff,  5. 

EXECUTOR  AND  ADMINISTRATOR.     "     " 

1.  "WTiere  a  creditor  does  not  exhibit  his  claim  within  two  years  from 

the  granting  of  letters  of  administration,  he  can  not  participate  in 
that  portion  of  the  estate  which  was  inventoried  or  accounted  for 
during  that  period.  Such  creditor  must  be  satisfied  out  of  estate 
subsequently  discovered.     Sloo  v.  Pool,  47. 

2.  If  an  administrator  does  not  return  an  inventory  of  the  real  estate 

of  the  intestate  within  two  years,  such  creditor  may  share  in  the 
proceeds  thereof.     lb. 

3.  An  administrator  de  bonis  non,  appointed  to  succeed  an  adminis- 

trator whose  letters  have  been  revoked,  has  authority  to  call  upon 
the  removed  administrator  to  account  fully  for  his  administra- 
tion of  the  estate ;  and  may  maintain  all  necessary  actions  for  the 
purpose,  and  may  moreover  make  him  answer  in  damages  for  any 
maladministration  of  the  estate.  Aliter,  where  the  former  admin- 
istrator dies.    Marsh  et  al.  v.  The  People,  284. 

4.  The  acceptance  by  the  probate  court  of  the  resignation  of  an  admin- 

istrator amounts  to  a  revocation  of  Ms  letters ;  and  if  tliere  are 
other  administrators,  the  burden  of  administration  is  cast  uijon 
them.     lb. 

5.  The  refusal  of  an  administrator  to  perform  the  duties  of  his  trust  is 

a  sufficient  cause  for  revoking  his  authority.    lb. 

6.  One  of  several  administrators  is  liable  for  the  acts  done  by  eithei , 

while  they  all  continue  in  office.  This  hability  ceases  to  attach 
to  such  of  them  as  are  removed  from  office,  for  all  acts  done 
after  the  removal.     lb. 

7.  One  of  several  executors  may  assign  a  promissory  note  made  pay- 

able to  the  testator.     Dwight  v.  Newell,  333. 

8.  Where  an  order  of  court  directs  the  manner  of  sale  of  real  estate 

of  a  deceased  person,  it  is  the  duty  of  the  executor  or  adminis- 
trator to  conform  strictly  to  its  requirements.  Reynolds  v.  Wilson 
et  al.  394. 

9.  A  court  may,  if  deemed  beneficial  to  the  estate,  order  the  sale  upon  a 

credit,  and  prescribe  such  duties  as  are  not  inconsistent  with  tlie 
policy  of  the  statute,  aU  which  must  be  strictly  followed.     lb. 

10.  Where  special  proceedings  are  authorized,  by  which  the  estate  of  a 

pai'ty  may  be  divested  and  transferred  to  another,  every  material 
step  in  the  course  of  the  proceedings  must  be  pursued.     lb. 

11.  Wliere  an  oi*der  of  sale  directs  that  six  weeks'  notice  thereof  shall 

be  given,  a  shorter  notice  wUl  invalidate  the  sale.     Tb. 

See  Debtor  and  Creditor;  Execution,  8,  9,  11,  12;  Guardian  and 

Ward,  2 ;  Sale,  2. 

FENCE. 

Upon  proceedings  before  two  justices  it  was  ordered  that  A.  should 
make  a  partition  fence  between  himself  and  B.,  for  which  B.  should 
pay ;  the  order  did  not  fix  the  height  of  the  fence.  Upon  a  suit  to 
recover  the  value  of  the  fence,  it  was  held  that  the  fence  need  not 
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be  four  feet  and  six  inches  high,  although  the  legal  voters  of  the 
town  had  decided  that  all  fences  should  be  that  high.  It  was  also 
held  that  A.  mioht  recover,  if  the  fence  was  sufficient  for  the  pur- 
pose for  which  it  was  designed,   Ketchum  v.  Stolp,  341. 

FRAUDS,  AND  STATUTE  OF  FRAUDS, 

1.  Courts  of  law  and  equity  wUl  give  relief  against  the  frauds  of  a 

vendor  of  real  estate  by  refusing  an  enforcement  of  the  contract. 
Slack  V.  McLagan,  243. 

2.  The  facts  constituting  a  fraud  should  be  set  forth  in  a  pleading,    Ih. 

3.  An  auctioneer  is  the  agent  of  vendor  and  vendee,  and  his  entry  in 

the  sale  book  at  the  time  of  the  sale,  containing  a  descrii^tion  of 
the  property,  real  or  personal,  sold,  the  names  of  vendor  and  pur- 
chaser, the  price  and  terms,  signed  by  a  person  thereto  authorized 
by  both  parties,  is  a  sufficient  memorandum  in  writing,  witlun  the 
intent  of  the  statute  of  frauds,  and  binds  both  parties.  Doty  v. 
Wilder,  407. 

4.  The  memorandum  of  the  auctioneer  must  on  its  face,  or  in  connec- 

tion with  some  other  -wi-iting,  contain  everything  necessary  to  show 
the  contract  between  the  parties,  so  as  to  avoid  a  resort  to  parol 
proof,     lb. 

5.  An  entry  by  a  clerk,  under  the  direction  of  the  auctioneer,  will  be 

regarded  as  the  act  of  the  auctioneer,     lb. 

6.  The  authority  of  the 'auctioneer  need  not  be  in  writing.     lb. 

7.  A  party  may  by  parol  authorize  another  to  make  a  contract  concern- 

ing real  estate,  which,  if  followed,  will  be  obligatory,     lb. 

See  AEBITRA3IEXT  AND  AwARD,  4-7 ;  Chancery,  3,  4,  10 ;  Debtor  and 
Creditor,  3 ;  Husband  and  Wife,  1 ;  Mortgage,  13,  14,  15. 

FORFEITURE. 
See  Debt,  1. 

GARNISHMENT, 

1.  Equitable  interests  in  choses  in  action  are  not  subject  to  garm'ahee 

process.  Legal  rights  only  can  be  garnished  under  our  statute. 
May  V.  Baker,  89. 

2.  The  proceeding  by  attachment  is  in  derogation  of  the  common  law, 

and  depends  entirely  upon  the  statute  for  its  support,    lb. 

See  Assignment,  1. 

GUARDIAN  AND  WARD. 

1.  It  is  the  duty  of  a  guardian  to  institute  proceedings  for  the  assign- 

ment of  dower.  It  is  equally  his  duty  to  lease  such  portion  of  the 
estate  as  is  set  apart  to  the  wards,  and  his  estate  is  liable  for  what- 
ever might  have  been  received  by  a  faithful  discharge  of  those 
duties,     Clark  et  al.  v.  Burnside,  62. 

2.  Rails  in  stacks  are  personal  property,  and  the  title  vests  in  the  ad- 

ministrator ;  he  alone  can  maintain  an  action  to  recover  them.    lb. 

8.  Rails  taken  from  a  fence  are  part  and  parcel  of  the  realty  and  pass 

to  the  heirs ;  and  if  a  guardian  severs  rails  in  a  fence  on  the  land, 
and  converts  tJiem  to  his  own  use,  his  estate  is  answerable  diiectly 
to  the  heirs  for  their  value.    76. 

712 


Index.  617 

4.  A  guardian's  deed  is  inopei'ative,  unless  the  sale  and  conveyance  has 

been  reported  to  and  approved  by  the  circuit  court.  Such  a  deed 
does  n.t  constitute  such  a  claim  and  color  of  title,  made  in  good 
faith,  as  is  requu-ed  by  the  limitation  act  of  1839.  Rawlings  v. 
Bailey  et  al.  178. 

5.  The  deed  of  a  guardian,  without  a  confirmatory  order  of  the  court, 

does  not  pass  title.     Ayres  v.  Baumgarten,  444. 

6.  The  discretion  to  be  used  by  the  court  in  confirming  sales  of  guard- 

ians must  conform  to  established  principles.     lb. 

7.  The  English  practice  of  opening  biddings  at  such  sales  is  not  adopted 

in  this  state.     lb. 

8.  Aa  a  general  principle,  mere  inadequacy  of  price  is  not  a  sufiicient 
cause  for  setting  aside  a  sale.     lb. 
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9.  A  guardian's  sale  of  real  estate  was  not  reported  to  and  approved  by 
the  circuit  court ;  an  action  of  ejectment  was  brought  against  the 
purchaser  at  this  sale,  who  had  paid  for  the  land  and  supposed  liis 
title  perfect ;  he  sought  relief  in  equity  by  enjoining  the  suit  and 
praying  to  have  his  title  confirmed.  Held,  tliat  equity  could  not 
relieve  in  such  case.     Young  et  al.  v.  Dowling,  481. 

10.  Where  a  statute  says  that  a  title  to  land  may  be  transferred  in  a 

particular  way,  it  must  be  done  in  the  way  prescribed,  or  it  receives 
no  sanction  from  the  statute,  and  is  void.     lb. 

11.  If  at  the  time  of  a  guardian's  sale  the  infant  has  but  an  equitable 

title,  and  subsequently  acquires  the  legal  title,  equity  will  compel 
a  conveyance  to  the  purchaser  of  the  subsequently-acquired  legal 
~  title  on  the  gi'ound  that  the  legal  title  was  held  as  a  trust.     lb. 

See  Dower,  1 ;  Evidence,  3. 

HEIES. 
See  Debtor  and  Creditor  ;  Guardian  and  Ward,  3. 

HUSBAND  AND  WIFE. 

1.  Jenkins  was  insolvent ;  the  father  of  his  wife  made  an  advancement 

for  her  separate  use,  to  be  invested  in  such  way  that  the  creditors 
of  the  husband  could  not  reacli  it ;  there  was  no  appearance  of 
fraud  in  the  transaction.  Held,  that  the  father  of  the  wife  had 
the  legal  and  moral  right  to  make  such  advancement,  and  tliat 
no  complaint  could  be  made  against  such  action.  May  v.  Jenkins 
et  al.  101. 

2.  A  married  woman  can  not,  except  by  express  enactment,  convey  her 

fee-simple  title  to  real  estate.    Lane  v.  Soulard  et  al.  123. 

3.  From  1845  to  1847  there  was  no  statute  in  this  state  enabling  married 

women  without  the  state  to  convey  their  lands  lying  within  it.  lb. 

4.  The  legislature  can  not  give  effect  to  conveyances  made  by  mar- 

ried women  out  of  this  state  during  the  two  years  when  they 
were  not  authorized  to  make  such  conveyances.     lb. 

5.  Where  lands  are  held  by  the  wife,  who  applies  for  a  divorce,  the 

court  may,  upon  decreeing  alimony,  du-ect  that  such  "lands  be 
divided  between  the  parties,  and  that  they  execute  to  each  other 
conveyances  to  perfect  such  decree.  Stewartson  v.  Stewartson, 
145. 

6.  Unless  this  court  can  see  that  manifest  injustice  has  been  done,  it 

will  not  disturb  the  decree  of  the  court  below  upon  a  question  of 
alimony.    lb. 

See  Devise  and  Legacy,  4. 
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INDICTMENT. 

1.  A  plea  in  abatement  to  the  finding  of  a  bill  should  specifically 

set  forth  the  grounds  of  objection.    Brennan  et  al.  v.  The  People, 

2.  Where  several  persons  are  jointly  indicted,  they  can  not,  as  a  matter 

of  right,  have  separate  trials ;  tliis  allowance  is  in  the  discretion 
of  the  court,  and  can  not  be  assigned  for  error.  The  peremptory 
challenges  of  the  accused  are  not  abridged  or  affected  by  a  joint 
trial.    Maton  et  al.  v.  The  People,  536. 

See  Autrefois  Acquit;  Murder;  Venue. 

INFANCY. 
See  Chancery,  20,  81, 

INFORMATION 
See  Insane  Hospital,  1;  Quo  Warranto. 

INJUNCTION. 
See  Corporation,  4,  6,  7. 

INSANE  HOSPITAL. 

1.  It  is  as  essential  to  an  information  that  a  proper  venue  be  laid,  as  to 

an  indictment  or  declaration.     The  People  v.  Higgins,  110. 

2.  The  act  creating  the  ' '  IlKnois  State  Hospital  for  the  Insane  "  incorpo- 

rated certain  individuals  named,  and  their  successors  in  office,  as 
trustees,  and  constituted  them  a  body  politic  and  corporate ;  it  also 
created  the  office  of  medical  superintendent  of  said  institution, 
^  and  provided  that  the  trustees  should  have  charge  of  tlie  general  in- 
terests of  the  institution :  that  they  should  appoint  the  superintend- 
ent, assistant  physician  and  steward,  and  fix  the  amount  of  their 
salaries ;  that  the  su]3erintendent  should  be  a  skilful  physician,  and 
be  appointed  for  the  term  of  ten  years ;  and  that  he  sliould  be  subject 
to  removal  only  for  infidelity  to  the  trust  reposed  in  him,  or  on 
account  of  incompetency.  Held,  that  the  trustees  had  the  right  to 
remove  the  superintendent  for  the  causes  specified,  whenever 
either  of  those  causes  existed.     lb. 

3.  Had  the  law  been  silent  as  to  the  tenure  of  the  office,  and  on  the 

subject  of  removal,  the  covirt  would  not  hesitate  to  hold  that  the 
power  of  amotion  was  incidental  to  that  of  appointment,  and  that 
the  trustees  might  remove  the  superintendent  without  assigning 
any  specific  cause,  whenever  in  their  judgment  the  best  interests  of 
the  institution  should  require  it.     lb. 

4.  In  cases  of  this  sort,  where  the  law  is  silent  as  to  the  mode  of  pro- 

ceeding, reference  must  be  had  to  the  nature  of  the  case,  to  de- 
terjnine  what  course  justice  requires  the  removing  power  to  pursue 
in  exercising  its  jurisdiction.     lb. 

5.  It  was  not  necessary  that  the  cause  assigned  for  removal  should  be 

stated  in  the  precise  language  of  the  statute;  if  it  substantially 
embraced  it,  that  was  sufficient.     lb. 

INTEREST. 

See  Usury. 
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JUDGES. 
See  Constitutional  Law,  1,  2. 

JUDGMENT  AND  DECREE. 

1.  It  is  not  competent  to  show  by  parol  proof  that  a  justice  of  the 

peace  intended  to  enter  a  different  judgment  than  tlie  one  whicli 
he  recorded  in  his  docket.     Zimmerman  v.  Zimmerman,  84. 

2.  Parol  evidence  is  admissible  to  show  what  was  adjudicated  upon, 

Ihit  not  what  the  adjudication  was.     lb. 

3.  A  judgment  entered  by  a  justice  of  the  peace  showed  that  the  par- 

ties appeared  before  the  justice  and  went  to  trial,  and,  after  liear- 
ing  the  testimony,  he  rendered  judgment  against  the  plaintiff  for 
cost ;  this  was  held  to  be  a  judgment  in  bar,  and  that  it  constituted 
a  good  defense  to  a  subsequent  suit  brought  upon  the  same  cause 
of  action.     lb.  \ 

4.  In  an  action  on  a  judgment,  a  defendant  can  not  interpose  a  defense 

which  he  might  have  made  in  the  original  suit.  Guinard  v.  Hey- 
singer  el  al.  288. 

5.  If  a  party  suffers  a  judgment  to  pass  against  him  by  a  wrong  name, 

he  is  estopped  from  availing  himself  of  the  misnomer  in  an  action 
on  that  judgment.     lb. 

6.  A  coui't  has  the  right  to  order  the  whole  or  a  part  of  a  verdict  to 

be  entered  of  record,  nunc  %)^o  tunc,  and  enter  a  judgment  upon 
it,  dui'ing  the  term,  even  where  the  clerk  has  omitted  that  duty  for 
some  days.     OKeefe  v.  Kellogg,  347. 

7.  Courts  of  law  exercise  an  equitable  jurisdiction  over  judgments 

entered  by  confession  upon  bonds  and  warrants  of  attorney.  Lake 
V.  Cook,  353. 

8.  If  it  clearly  appears  that  a  plaintiff  was  not  entitled  to  judgment, 

it  should  be  vacated;  if  the  case  is  involved  in  doubt,  an  issue 
should  be  du-ected  to  try  the  question.  For  the  security  of  the 
plaintiff,  the  judgment  may  stand  until  the  merits  of  the  case  are 
heard  and  determined.     lb. 

9.  In  an  action  upon  a  record  of  a  foreign  judgment  which  showed  that 

there  was  not  a  service  of  process,  but  that  the  appearance  of  the 
defendant  was  entered  by  an  attorney,  it  may  be  shown  that  the 
attorney  who  entered  the  appearance  did  so  without  authority, 
and  thereby  a  recovery  upon  the  record  may  be  defeated.  Thomp- 
son et  al.  V.  Emmert  et  al.  415. 

10.  If  a  judgment  is  obtained  agamst  one  partner  or  joint  contractor, 

a  second  action  can  not  be  maintained  against  the  other  partner 
or  joint  contractor.     lb. 

11.  A  specific  or  general  judgment  for  costs  is  good;  and  a  recital  of  the 

judgment  as  for  an  amount,  including  the  costs,  will  be  correct. 
Jackson  v.  Cummings,  449. 

See  Action,  1,  4-7;  Chancery,  20,  21-25;  Execution,  6,  11;  Principal 
AND  Surety,  2-4 ;  Sale,  1 ;  Writ  of  Error,  2. 

JURISDICTION. 

1.  A  corporation  has  its  residence  where  it  exercises  corporate  func- 
tions, where  its  business  is  done,  where  its  franchises  are  exer- 
cised, where  it  is  engaged  in  the  prosecution  of  the  corporate 
enterprise,  or  in  any  county  in  which  it  operates  the  road.  Bris- 
tol V.  The  Chicago  &  Aurora  Railroad  Co.  436. 
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2.  The  Aurora  road  runs  through  the  counties  of  Du  Page.  Kane  and 
La  Salle,  but  its  chief  office  for  business  is  in  Cook  county ;  this 
gives  the  courts  of  Cook  county  jurisdiction  over  it.     lb, 

JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  peace  has  jurisdiction  in  an  action  against  a  con- 

stable for  taking  property  not  subject  to  levy ;  and  against  a  con- 
stable and  his  sureties  for  the  recovery  of  single  damages  for  his 
malfeasance  in  taking  such  property.  Vaughan  v.  Thompson  et 
al.  39.  ■  ^ 

2.  A  person  who  is  elected  a  justice  of  the  peace  for  a  "precinct,"  if 

he  is  subsequently  elected  to  the  same  office  for  a  "  township,"  and 
accepts  the  latter,  it  is  an  implied  resignation  of  tlie  first  office, 
which  becomes  vacated.  Eddy  v.  County  Comviiss loners  of 
Peoria,  375. 

3.  Sapp,  a  justice  of  the  peace,  removed  from  the  county,  and  trans- 

ferred his  docket  and  papers  to  Hern,  then  the  nearest  justice  to 
Sapp.  Hern  subsequently  removed  from  the  state,  and  transferred 
his  docket  and  papers,  including  those  of  Sapp,  tq  Swan ;  Swan 
issued  an  execution  on  a  judgment  rendered  by  Sapp.  Held,  that 
the  execution  was  properly  issued ;  that  Swan  was  vested  witli  as 
much  power  over  one  docket  as  the  other ;  that  the  presumption 
is  that  he  was  the  nearest  justice,  and  that  the  officer  charged 
with  the  execution  of  process  was  protected,  unless  it  appeared  on 
the  face  of  the  process  that  it  was  issued  by  a  court  having  no 
jurisdiction  of  the  case.     Martin  v.  Walker,  377. 

See  Appeal,  1;  Judgment  and  Decree,  1-3. 

LANDLORD  AND  TENANT. 

1.  A  bond,  signed  by  one  party  only,  executed  at  the  same  time  with 

a  lease  of  f)remises  for  a  year,  which  covenants  that  the  lessee  may 
have  the  privilege  of  renewing  the  lease  for  five  years,  with  a  priv- 
ilege to  him  of  pui'chasing  the  jaremises,  etc.,  does  not  constitute 
a  present  demise  of  the  premises  for  the  extended  time,  which  can 
be  enforced  in  a  com-t  of  law.     Hunter  v.  Silvers,  174. 

2.  A  party  may,  for  a  sufficient  consideration,  buy  a  right  to  lease  or 

pmchase  premises,  which  he  can  enforce.     lb. 

3.  Where  a  tenancy  at  will  is  determined  by  the  lessor  (which  he  may 

do  at  pleasure),  the  tenant  is  entitled  to  the  emblements,  and  to  a 
reasonable  time  for  the  removal  of  his  family  and  property,  with 
free  ingress  and  egress  for  the  exercise  of  these  rights;  beyond 
this  he  can  assert  no  rights  under  such  lease.  Sinipkins  v.  Rog- 
ers, 397. 

4.  A  father  and  two  sons,  one  of  whom  was  a  minor,  took  a  lease ;  the 

minor  and  the  lessor,  without  the  knowledge  of  the  others,  de- 
stroyed the  first,  and  a  new  lease  was  executed  to  the  minor,  who 
had  now  arrived  at  majority ;  the  lessor  distrained  for  the  rent  due 
under  the  second  lease.  Held,  that  the  first  lease  could  not  be  set 
up  by  the  lessee  under  the  second  lease  to  defeat  the  recovery,  and 
that  he  was  estopped  hy  his  own  act,  and  that  the  minor  could 
rescind  the  first  lease  as  to  himself,  with  the  consent  of  the  lessor. 
Baker  v.  Pratt,  568. 

6.  A  parol  surrender  of  a  written  lease  is  sufficient.     Tb. 

6.  A  verbal  statement  is  held  sufficient,  where  the  party  has  made  an 
admission  whicli  is  clearly  inconsistent  with  the  evidence  he  pro- 
poses to  give,  or  the  title  or  claim  which  he  proposes  to  set  up,  and 
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the  other  party  has  acted  upon  the  admission,  and  will  be  injured 
by  allowing  the  truth  of  the  admission  to  be  disproved.    Ih. 

7.  One  lessee  can  not  destroy  the  rights  of  his  co-lessees,  nor  extin- 

guish their  title  by  conveying  to  Ms  lessor.     Ih. 

8.  Payment  of  rent  will  extinguish  the  demand,  no  matter  from  whom 

it  was  received.    Ih. 

See  Assumpsit,  1. 

LEASE. 
See  Landlord  and  Tenant. 

LIEN. 

See   Execution,    6;  Mechanic's   Lien;  Ships   and   SnippiNa,    1,   4; 

Tax,  23. 

LIMITATION,  STATUTES  OF. 

1.  The  limitation  act  of  the  lOtli  of  February,  1849,  was  intended  to 

have  a  prospective  operation  only.     Watt  v.  Kirhy,  200. 

2.  Adverse  possession,  sufficient  to  defeat  the  legal  title,  must  be  hos- 

tile in  its  inception,  and  continued  uninterruptedly  for  twenty 
years.     Turney  v.  Chamherlain,  271. 

3.  Such  possession  must  be  actual,  visible  and  exclusive,  acqtiired'and 

retained  under  claim  of  title  inconsistent  with  that  of  the  true 
owner.  It  need  not  be  under  a  rightful  claim  or  muniment  of 
title.     75. 

4.  If  entry  is  not  made  under  a  paper  title,  the  possession  is  considered 

adverse  to  that  portion  only  of  the  premises  actually  occupied. 
If  entry  is  made  under  a  conveyance,  occupation  of  a  part  will  be 
an  adverse  possession  of  the  whole  tract  conveyed.     Ih. 

See  Debtor  and  Creditor,  7,  8,  11 ;  Guardian  and  Ward,  4. 

LUNATIC. 

In  a  proceeding  under  the  statute  to  procure  the  appointment  of  a  con- 
servator to  a  lunatic,  the  lunatic  must  have  reasonable  notice,  or 
the  inquisition  will  be  set  aside.  Eddy  v.  The  People  ex  rel.  Eddy, 
386. 

See  Execution,  6. 

MANDAMUS. 

1.  Mandamus  is  a  proper  remedy  against  an  ex-mayor  to  obtain  pos- 

session of  a  seal,  books,  papers,  muniments,  etc.,  the  property  of  the 
corporation;  and  a  pretended  intrusion  into  or  retention  of  the 
office  of  mayor  will  not  justify  the  withholding  of  such  property, 
so  as  to  drive  the  informant  to  resort  to  a  quo  warranto.  People 
ex  rel.  Brewster  et  al.  v.  Kilduff,  492. 

2.  Every  intendment  is  made  against  a  return  to  a  writ  of  mandamus 

which  does  not  answer  the  important  facts ;  and  where  it  is  shown 
that  a  party  had  a  seal  on  the  15th  of  June,  it  is  not  sufficient  to 
avoid  the  writ  by  returning  that  he  had  no  control  over  or  posses- 
sion of  it  in  July,  unless  he  shows  how  he  has  parted  with  the 
control.    7b. 
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MARSHAL. 
See  Cities,  1. 

MARSHALING  ASSETS. 

1.  While  a  court  of  equity  has  undoubted  authority  to  compel  one 

creditor  to  satisfy  his  debt  out  of  a  particular  fund  to  which  he 
alone  can  resort,  yet  it  will  never  do  this  to  the  injury  of  such 
creditor,  or  where  that  course  will  work  injustice  to  other  parties. 
Moi^ison  V.  Kurtz,  193. 

2.  While  the  court  possesses  this  power,  it  by  no  means  follows  that  it 

will  always  be  exercised.  It  is  the  primary  duty  of  the  court  to 
protect  all  of  the  creditors  in  theh  just  rights,  and  also  the  rights 
of  others.     lb. 

3.  Partnership  estate  should  be  first  exhausted  to  pay  partnership  debts, 

before  resort  is  had  to  the  separate  estates  of  the  partners.  And 
the  separate  creditors  are  entitled  to  be  first  paid  out  of  the  separate 
estates  of  the  several  partners.    lb. 

MASTER  AND  SERVANT. 

1.  The  principal  is  not  liable  to  one  servant  for  the  carelessness  of  an- 

other servant,  where  both  are  engaged  in  his  business.  Honner  v. 
Illinois  Central  Railroad  Co.  550. 

2.  An  action  will  not  lie  by  a  servant  against  his  principal  for  injuries 

sustained  by  the  carelessness  of  his  fellow-servants.     lb. 

3.  The  doctrine  of  respondeat  superior  does  not  extend  to  the  case  of 

an  injury  received  by  one  servant  through  the  carelessness  of  an- 
other,    lb. 

MECHANIC'S   LIEN. 

1.  It  is  the  use  of  the  materials  furnished,  and  the  putting  of  them  into 
the  building,  and  attaching  them  to  the  freehold, which  entitles  the 
party  to  a  lien  to  the  extent  of  the  value  of  them.  Gaty  et  al.  v. 
Casey  et  al.  189. 

3,  And  if  such  materials  become  severed  from  the  freehold  by  fire,  the 
lien  is  not  thereby  destroyed.     lb. 

3.  A  court  of  equity  will  treat  the  money  derived  from  the  sale  of 

property  upon  which  there  is  a  mechanic's  lien  as  it  would  the- 
property  before  a  sale,  and  will  pursue  it  into  the  hands  of  the  party 
who  has  converted  the  property  into  money.     lb. 

4.  A  certificate  that  a  notice  "  was  inserted  in  said  paper,  commencing 

with  August  21,  1852,  and  ending  October  2,  1852,  six  weeks,"  will 
be  taken  to  show  that  publication  had  been  made  for  four  succes- 
sive weekf-  within  those  periods.     Underhill  v.  Corivin  et  al.  556. 

6.  A  mechanic's  lien  will  not  extend  over  land  or  lots  not  owned  at  the 
cime  by  the  party  for  whom  the  building  or  improvement  was  con- 
structed,    lb. 

6.  The  act  gives  a  lien  only  upon  contracts  with  the  owner.    Ih. 

MISNOMER. 
See  Judgment  and  Decree,  5. 

MISTAKE. 

See  Chancery,  7,  8. 
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MONEY. 

See  Execution,  3. 

MORTGAGE. 

1.  While  the  most  usual  mode  of  foreclosing  mortgages  is  by  ordering 
the  mortgaged  premises  to  be  sold,  yet  this  is  by  no  means  the  only 
mode.    Johnson  v.  Donnell  et  al.  98. 

3.  The  power  of  strict  foreclosure  is  frequently  exercised,  and  indeed  it 
is  probably  never  refused  where  the  interests  of  both  parties  mani- 
festly require  it,  as  is  often  the  case ;  except  in  such  a  case,  it  never 
should  be  exercised.  Such  cases  may  frequently  arise ;  as  where  the 
mortgagor  is  insolvent  and  the  mortgaged  premises  are  not  of  suffi- 
cient value  to  pay  the  debt  and  costs.     Ih. 

3.  Although  the  statute  regulates  the  terms  of  the  redemption  of  mort- 

gaged lands  sold  under  decrees  for  foreclosure,  it  does  not  in  terms 
prohibit  strict  foreclosures.  And  the  court  may  well  presume  that 
it  was  not  mere  inadvertence  on  the  part  of  the  legislature  that  the 
power  to  enter  such  decrees  was  not  taken  away.     Ih. 

4.  In  a  strict  foreclosure  it  is  not  necessary  for  the  decree  to  specify 

in  whom  the  legal  title  to  the  land  shall  be  vested.  By  barring 
the  equity  of  redemption  it  confirms  the  title  in  the  mortgagee. 
lb, 

5.  "Where  the  condition  of  a  bond  and  mortgage  is  that,  on  failure  to 

pay  an  instalment  of  interest  when  due,  the  principal  should  im- 
-  mediately  become  payable,  a  neglect  to  pay  an  instalment  of  in- 
terest when  it  becomes  due  works  a  forfeiture  of  the  mortgage. 
Ottawa  Northern  Plank  Road  Co.  v.  Murray,  336. 

6.  A  mortgagee  in  possession  of  premises  is  authorized  to  put  upon  them 

all  necessary  and  proper  repairs  to  prevent  waste,  and  to  reimburse 
liimself  out  of  the  rents  and  profits,  unless  the  condition  of  the 
premises  would  render  such  repairs  injudicious.  McCumber  et  al. 
V.  Gilman,  381. 

7.  New  improvements,  at  the  expense  of  the  estate,  will  not  be  allowed 

except  under  peculiar  circumstances.     lb. 

8.  A  complainant  alleged  in  his  bill  that  he  was  the  assignee  of  one 

of  several  notes  secured  by  a  mortgage,  which  he  sought  to  fore- 
close ;  this  allegation  was  denied ;  the  only  proof  offered  in  support 
of  the  bill  was  that  the  note  set  forth  in  the  bill  was  a  copy  of  one 
of  the  notes  executed  by  the  mortgagor.  Held,  that  this  proof 
would  not  authorize  a  deci'ee.     Ross  v.  Utter,  402. 

9.  Where  a  trust  deed  contains  a  power  of  sale  and  an  Express  cov- 

enant that  a  sale  made  in  pursuance  thereof  shall  bar  the  equity 
of  redemption,  neither  legal  or  equitable  proceedings  are  necessary 
to  enforce  such  a  security.     Bloom  v.  Van  Rensselaer  et  al.  503. 

10.  After  a  sale  and  conveyance  made  in.  accordance  with  the  provisions 

of  the  instrument,  the  equity  of  tlie  mortgagor  is  extinguished.   lb. 

11.  Wliere  a  mortgagor  authorizes  the  mortgagee  to  sell  in  default  of 

payment,  he  may  make  a  valid  sale  of  the  mortgaged  premises  and 
convey  an  indefeasible  estate  to  the  purchaser.     lb. 

13.  The  statute  allowing  redemptions  upon  sale  of  mortgaged  premises 
has  no  application  to  a  trust  deed.  Only  such  sales  are  embraced 
by  it  as  are  made  under  decrees  and  judgments,     lb. 

13.  Where  a  party,  at  a  public  land  sale  by  the  government,  agreed  by 
parol  with  the  person  in  possession  of  such  land,  and  who  had 
made  improvements  thereon,  to  bid  off  his  claims  and  advance 
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the  money  at  twenty  per  centum  per  annum,  and  took  the  title  in 
Ms  own  name,  held  that  such  a  contmct  is  not  within  the  statute 
of  frauds,  but  is  a  loan,  and  subject  to  the  objection  of  usury  for 
the  excess  of  interest  over  the  lawful  rate,  and  that  upon  the  pay- 
ment to  the  person  entering  the  land  of  the  principal  and  lawful 
interest,  equity  will  compel  him  to  convey  the  land  to  the  person, 
or  his  assigns,  for  whos^  benefit  the  land  was  entered.  Held,  also, 
that  any  attempt  to  complicate  the  transaction  by  taking  the  title 
in  a  third  ■  person's  name,  under  the  pretense  that  it  was  for  such 
third  person,  will  not  prevent  a  court  of  equity  from  investigating 
and  ascertaining  its  true  character,  and  if  satisfied  that  this  ma- 
chinery was  used  to  conceal  its  true  character  of  a  loan,  of  so  de- 
claring it.  Held,  also,  that  the  purchaser  and  grantee  of  the  person 
entering  land  on  such  a  contract  was  bound  to  take  notice  of  the 
equitable  rights  of  the  person  in  possession  of  the  land.  Davis  et 
al.  V.  Hopkins,  519. 

14.  Held,  also,  that  the  purchaser  and  grantee  of  the  person  having  the 

equitable  title  under  such  a  contract  might  file  his  bill  to  redeem 
said  land,  and  by  executing  a  release  could  use  his  grantee  as  wit- 
ness to  prove  the  contract,  and  that  its  terms  had  been  complied 
with  by  hun,  the  witness.     Ih. 

15.  Where  A.  and  B.  had  made  improvements  on  and  were  claimants  of 

pubUc  lands,  and  desired  to  enter  them  at  public  land  sale,  and  for 
that  purpose  applied  to  C.  for  a  loan,  which  was  refvised,  but  C, 
agreed  and  did  loan  to  his  brother  D. ,  and  took  his  note  therefor, 
the  requisite  amount,  with  directions  to  invest  it  for  A.  and  B.'s 
accommodation,  if  the  lands  should  prove  satisfactory  security,  and 
D.  accordingly  entered  said  lands  in  his  own  name,  and  gave  a  bond 
for  title  upon  payment  in  two  years  of  the  purchase  price,  interest, 
expenses  and  pay  for  his  time  and  trouble  in  the  business,  condi- 
•  tioned  that  A.  and  B.  should  pay  D.'s  note  to  C.  in  discharge  to 
that  amount  of  the  bond,  and  that  a  failure  on  their  part  to  take  up 
said  note  should  work  a  forfeiture  of  the  bond :  Held,  that  such  a 
ti'ansaction  was  not  a  sale  to  A.  and  B.  of  the  land,  but  a  loan,  and 
that  D.  sustained  the  relation  of  mortgagee  to  A.  and  B. ,  and  his 
lien  was  only  a  mortgage  on  the  land.  Smith  et  al.  v.  Sackett 
et  al  528. 

16.  Held,  also,  that  upon  the  death  of  A. ,  before  the  expu-ation  of  the 

two  years,  leaving  a  widow  and  infant  child,  who  employed  an 
agent  to  get  an  extension  of  the  time,  and  at  the  same  time  the 
surrender  by  B.  of  the  original  bond  to  D.,  and  abandonment  of  his 
rights  thereunder,  such  surrender  of  the  original  bond  by  B.  was 
no  rescission  of  the  contract  as  to  A.'s  heirs,  and  that  a  resale  of  the 
lands  to  the  agent  of  A.'s  widow  did  not  affect  the  right  of  such 
widow  and  heir.  Held,  also,  that  upon  default  of  the  agent  on  such 
resale  to  ,pay  up  according  to  her  contract,  and  a  resale  again  by 
deed  to  a  third  person,  with  notice,  that  A.'s  widow  and  heir  had 
a  right  to  file  their  bill  against  such  purchaser  for  her  account  of 
half  the  waste,  damages  and  rents  only,  the  other  half  would  be- 
long to  the  defendant,  the  grantee  of  D.,  as  B.  had  abandoned  his 
riglit  and  interest  in  the  contract  to  D. ,  the  grantor  of  defendant. 
lb. 

17.  The  real  character  of  a  transaction  and  the  true  intention  of  the  par- 

ties may  be  inquired  into  in  reference  to  a  sale  of  land,  to  ascertain 
whether  a  loan  of  money  only,  or  a  sale,  was  intended.  Williams 
V.  Bishop  et  al.  553. 

See  Corporation,  3 ;  Marshaling  Assets. 

MOUNT  STERLING. 

1.  The  corporation  of  Mount  Sterling,  like  the  corporation  of  the  city 
of  Springfield,  has  authority  to  open  streets  witliin  the  corporate 

720 


Index.  025 

^.    . 

limits,  and  the  expediency  of  the  act  is  left  solely  to  the  judgment 

of  the  board  of  trustees.     Curry  v.  Mount  Sterling,  320. 

2.  This  power  to  open  streets  extends  to  all  lands  within  the  corpora- 

tion, whether  subdivided  or  not.     Ih. 

3.  The  publication  of  the  ordinance  which  authorizes  the  opening  of 

the  street  was  all  the  notice  required ;  and  if  a  party  suffers  a  street 
to  be  opened  through  his  land  without  objection,  he  can  not  after- 
wards interpose  a  claim  for  compensation.     Ih. 

4.  The  statute  which  provides  for  the  assessment  in  this  instance  directs 

that  injuries  and  benefits  shall  be  alike  considered,  and  if  the  prop- 
erty would  sell  for  as  much  with  as  without  the  street,  the  jury 
might  well  consider  that  no  damage  had  been  sustained.    Ih. 


MTJEDEE. 

1.  A  person  may  be  guilty  of  murder,  although  he  took  no  part  in  the 
killing,  nor  assented  to  any  arrangement  having  for  its  object  the 
death  of  another,  if  he  combined  with  those  who  committed 
the  deed  to  do  an  unlawful  act,  such  as  to  beat  or  rob,  and  death 
ensued  in  consequence  of  the  attempt  to  execute  the  common  pur- 
pose.   Brennan  et  al.  v.  The  People,  511. 

S.  M  several  persons  conspire  to  do  an  unlawful  act,  and  death  happens 
in  the  prosecution  of  the  common  object,  all  are  alike  guilty  of  the 
homicide.  The  act  of  one  is  the  act  of  all,  although  some  are  not 
present.    Ih. 

See  Accessory  ;  Autrefois  Acquit  ;  Indictment. 


NEW  TRIAL. 

The  court  will  not  interfere  with  the  province  of  a  jury  upon  slight 
differences  of  opinion ;  each  particular  case  will  be  considered,  and 
if  the  court  is  well  satisfied  that  the  damages  awarded  are  too  high, 
relief  may  be  granted  by  giving  a  new  trial.  Blanchard  et  al.  v. 
Morris,  35. 

See  Chancery,  27;  Ejectment,  1,  2;  Writ  of  Error,  3. 

OFFICE  AND  OFFICER. 

1.  Where  an  officer,  who  is  present  at  the  commission  of  an  offense,  is 

not  able  to  make  an  arrest,  and  calls  in  other  officers  or  the  posse, 
or  on  hue  and  ciy,  those  who  aid  have  a  justification  as  broad  as 
his  own.    Main  v.  McCarty  et  al.  441. 

2.  An  arrest  may  be  made  for  violating  a  city  ordinance  of  the  city  of 

Chicago  against  keeping  open  a  tippling-house  on  the  Sabbath.    Ih. 

3.  An  arrest  for  a  breach  of  the  peace  need  not  be  made  immediately, 

and  may  be  made  after  peace  is  restored  and  the  affray  over,  or 
upon  the  information  of  an  officer,  who  was  present  witnessing  it, 
after  the  affray  was  over.     Ih. 

4.  Ah  ordinance  of  the  city  of  Chicago  which  authorizes  an  arrest  with- 

out a  warrant  for  breaches  of  the  peace  or  threats  of  breaches  is 
not  invaUd.     Ih. 

Bee  Agent;  Cities,  1,  2;  Insane  Hospital;  Mandamus;  Quo  War- 
ranto ;  Scire  Facias,  1 ;  Votes  and  Voting. 
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PARTNERSHIP. 


1.  Where  two  parties  agree  that  one  shall  furnish  a  farm  and  a  certain 

amount  of  teams  and  labor,  and  the  other  shall  give  labor  and  man- 
age the  farm,  and  the  crop  to  be  divided  between  them  such  an 
agreement  does  not  constitute  a  partnership.    Blue  v.  Leathers,  31. 

2.  Where  credit  was  originally  given  to  one  of  two  partners,  the  cred- 

itor can  not  hold  both  Uable,  although  both  may  receive  the  benefit 
of  the  transaction.    Watt  v.  Kirby,  200. 

See  Judgment  and  Decree,  10. 

PAUPER. 

1.  The  plaintiff  below  entered  into  a  contract  with  Macoupin  county  to 

properly  feed  and  clothe  every  pauper  sent  to  him  upon  the  order 
of  any  one  member  of  the  county  court,  for  a  specified  sum.  Held, 
that  he  could  recover  no  more  than  that  sum  from  the  county  for 
taking  care  of  a  lunatic  pauper,  although  the  trouble  and  expense 
was  increased  by  reason  of  the  insanity.  The  term  pauper,  under 
the  statute,  includes  lunatic  paupers.  County  of  Macoupin  v. 
Edwards,  197. 

2.  A  lunatic  who  was  not  a  pauper  would  not  be  included  within  the 

agreement.    lb. 

PAYMENT. 
See  Principal  and  Surety,  5.  ^ 

PLEADING. 

1.  Where  pleas  are  filed,  and  not  in  any  way  disposed  of,  it  is  errone- 

ous to  proceed  to  trial  upon  other  pleas  and  issues.  Richeson  v. 
Ryan  et  al.  13. 

2.  A  plea  of  non  assumpsit  to  an  action  of  debt  is  bad.    Where  a 

declaration  avers  that  a  note  is  past  due,  if  it  was  not  in  fact  due, 
the  defendant  should  set  it  out  on  oyer  and  demur  to  the  declara- 
tion ;  or  he  may  object  to  the  introduction  of  the  note  in  evidence 
at  the  trial ;  a  plea  that  the  note  is  not  due  and  payable  is  bad. 
Harlow  v.  Boswell,  56. 

3.  A  plea  which  seeks  to  vary  the  terms  of  £f  written  instrument,  by 

the  parol  declarations  of  the  parties,  made  before  or  at  the  time 
of  its  execution,  is  bad.  Where  the  parties  commit  their  contract 
to  writing,  this  forms  the  only  evidence  of  its  terms.     /&. 

4.  The  copy  of  a  note  attached  to  a  count  forms  no  part  of  the  dec- 

laration.   Ih. 

5.  The  pleader  may  set  forth  any  number  of  facts  and  circumstances, 

which,  taken  together,  constitute  but  one  cause  of  action  or  de- 
fense, in  one  count,  plea  or  replication.    Kinney  v.  Turner,  182. 

6.  In  pleading  a  total  failure  of  consideration,  the  pleader  should  set 

forth  every  distinct  element  entering  into  the  transaction,  and  then 
as  distinctly  aver  a  failure  of  each  and  all  the  parts  of  it.    Ih. 

7.  It  is  error  to  render  final  judgment  without  disposing  of  demurrers 

filed  to  the  pleadings  in  a  case.     Clark  v.  The  People,  213. 

8.  A  party  is  not  permitted  on  trial  to  deny  the  execution  or  assign- 

ment of  the  instrument  sued  on,  unless  the  plea  denying  it  is 
verified  by  affidavit.    Frye  v.  Menkins.  339. 
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9.  Where  a  declaration  averred  that  a  note  was  given  to  Elnathan 
Platter  by  the  name  and  description  of  L.  Nathan  Platter,  the 
plaintiff  has  only  to  produce  the  note  on  trial  in  support  of  his 
claim,  unless  the  execution  of  the  note  is  denied  by  plea  verified 
by  affidavit.    76. 

10.  If  an  allegation  is  equivocal,  and  two  meanings  present  themselves, 
the  one  will  be  adopted  that  is  most  unfavorable  to  the  pleader. 
Halligan  v.  The  Chicago  &  Bock  Island  Railroad  Company,  558. 

See  Affidavit,  3 ;  Assault  and  Battery,  1 ;  Chancery,  15-19 ;  Eject- 
ment; Evidence,  9;  Frauds,  2;  Indictment;  Judgment  and  De- 
.  CREE,  4,  5;  Slander;  Township,  2;  Trusts  and  Trustees. 

PRACTICE. 

See  Attachment,  2,  3 ;  Chancery,  5,  13, 14 ;  Ejectment,  6 ;  Evidence, 

22-24. 

PRE-EMPTION. 

The  purchaser  from  a  person  entitled  to  a  pre-emption,  under  the  act 
of  congress  of  the  2d  of  Febniary,  1829,  and  the  act  amendatoiy 
thereto,  is,  as  to  the  land  purchased,  the  "  legal  representative"  of 
the  person  entitled  to  the  pre-emption.    Phelps  v.  Smith,  572. 

PRESCRIPTION. 

A  right  by  prescription  can  not  be  raised  against  the  consent  of  the 
owner";  but  the  use  may  be  so  long  unobjected  to  as  to  authorize 
'  the  finding  of  an  impUed  consent,  and  to  raise  a  presumption  of  a 
grant.     Warren  v.  Jacksonville,  236. 

PRINCIPAL  AND  SURETY, 

1.  A  surety  may  enforce  contribution  from  a  co-surety  without  show- 

ing the  insolvency  of  the  principal.     Sloo  v.  Pool,  47. 

2.  An  order  of  a  probate  court  against  an    administrator,  ordering 

him  to  pay  over  money  in  his  hands  to  an  heir,  is  conclusive ; 
and  if  not  complied  with,  entitles  the  person  in  whose  favor  it  is 
made  to  recover  upon  the  administrator's  bond  against  principal 
and  security.  And  the  suit  upon  the  bond  is  a  collateral  action, 
founded  as  well  upon  the  judgment  as  upon  the  bond ;  and  when 
that  judgment  is  offered  in  evidence,  it  can  not  be  inquired  into 
except  for  fraud.  The  security,  although  not  a  party  to  the  first 
proceeding,  is  bound  by  it.     Ralston  v.  Wood,  159. 

3.  If  the  security  thinks  a  judgment  of  the  probate  court  is  unjust, 

an  appeal  to  the  circuit  court  is  his  proper  remedy.     Ih. 

4.  In  1847  an  order  of  the  probate  court  was  made  directing  an  ad- 

ministrator to  pay  over  money  to  the  heir ;  in  1844  the  administra- 
tor, being  also  guardian  to  the  heir,  was  ordered,  as  guardian,  to 
'  pay  over  another  sum  to  the  same  heir ;  one  of  the  securities,  who 
was  upon  both  bonds,  was  sued,  and  made  to  pay  for  the  defaidt  of 
the  administrator ;  he  afterwards  sued  the  heirs  of  his  co-security 
for  contribution.  Held,  that  it  was  too  late  in  the  suit  for  con- 
tribution for  the  heirs  of  the  co-security  to  make  an  objection; 
that  the  orders  against  the  administrator  and  the  guardian,  to  pay 
to  the  heir,  directed  him  to  pay  the  same  sum,  in  the  (Afferent 
capacities  in  which  he  acted.     Ih. 

5.  "Where  one  person  is  obligated  to  pay  money  for  the  use  of  another, 

a  payment  in  property  or  securities,  if  received  as  a  full  satisfac- 
tion, is  good.     Ih. 

See  Recognizance,  1;  Replevin,  3-4. 
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PUBLIC  LANDS. 

1.  The  fact  that  a  pai-ty  has  made  pi-oof  of  a  pre-emption  to  the  satisfac- 

tion of  the  land  officers  does  not  give  him  a  title  to  the  land,  until 
he  makes  an  entry  of  it,  and  pays  for  it ;  any  release  of  title  prior  to 
entry  and  payment  ceases,  as  against  the  purchaser,  as  soon  as  the 
entry  is  made.     Phelps  et  al.  v.  Kellogg,  131, 

2.  But  \rhere  a  party  covenants  in  a  deed,  that  if  at  any  time  thereafter 

he  shall  acquke  title,  that  such  title  shall  inure  to  tlie  benefit  of  tlie 
grantee  in  the  deed,  it  is  binding  on  all  persons  deriving  title 
through  the  grantor  with  notice  of  the  deed.     lb. 

QUO  WARRANTO.      . 

1.  In  the  proceeding  by  information  in  the  nature  of  a  quo  ivarranto, 

the  defendant  must  either  disclaim  or  justify ;  if  he  justifies,  he 
must  set  out  his  title  particularly,  showing  by  wliat  warrant  he  ex- 
ercises the  functions  of  the  office.  General  allegations  are  insuffi- 
cient.    Clark  V.  The  People,  213. 

2.  It  is  no  answer  to  an  information  to  state  that  the  relator  is  not  en- 

titled to  the  office ;  the  defendant  must  show  that  he  is  rightfully 
in  office.    lb. 

3.  An  information  in  the  nature  of  a  quo  ivarranto  is  a  prosecution, 

and  must  be  exhibited  "in  the  name  and  by  the  authority  of  the 
people  of  the  state  of  Illinois."    Wight  et  al.  v.  The  People,  417. 


RAILROADS. 

passenger  was  taken  on  the  train  of  the  Galena  &  Chicago  Union 
Railroad  Company,  to  be  transported  for  a  short  distance ;  he  was 
told  that  the  passenger  cars  were  full,  and  that  he  must  ride  in  the 
baggage  car:  he  commenced  playing  with  his  companions;  ob- 
truded into  the  passenger  car ;  when  that  car  was  thi-own  from  the 
track,  he  leaped  from  it  and  was  injured.  Held,  that  he  could  not 
recover  for  this  injury.  Galena  &  Chicago  Union  Railroad  Com- 
pany V.  Yarwood,  468. 

See  JuBiSDiCTiON ;  Master  and  Servant  ;  Statutes,  2,  5. 


RECOGNIZANCE. 

1.  One  of  several  cognizors  can  not  raise  the  objection  that  a  joint  cog- 

nizor  is  not  liable.    Musselman  v.  The  People,  51. 

2.  The  defendant  in  a  proceeding  by  scire  facias  on  a  recognizance  can 

not  assign  for  error  the  failure  of  the  court  to  dispose  of  the  case 
as  to  a  cognizor.    lb. 

3.  An  action  of  debt  will  lie  upon  a  recognizance,  and  the  surety  may 

make  surrender,  and  discharge  the  recognizance  at  any  time  before 
judgment  obtained.     Pate  v.  The  People,  221. 

4.  The  whole  amount  of  the  recognizance  is  recoverable ;  courts  can 

not  relieve  against  the  penalty  of  a  recognizance.     lb. 

5.  A  lecognizance  taken  before  an  officer  not  having  judicial  power  is 

without  any  binding  force.     Solomon  v.  The  Peojjle,  291. 

6.  A  scire  facias  upon  a  recognizance  should  show  that  the  recogni- 

zance was  declared  forfeited  by  the  court.    Kennedy  et  al.  v.  The 
People,  418. 
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7.  A  formal  judgment  of  forfeiture  should  be  pronounced  upon  a  rec^og- 

nizance  before  a  scire  facias  can  properly  issue  against  the  cogni- 
zors.     Ih. 

8.  A  certain  kind  of  adulterous  intercourse  being  punishable  by  indict- 

ment, and  a  recognizance  requiring  the  principal  to  appear  and 
answer  an  indictment  for  adultery,  it  wUI  be  presumed  that  he  was 
charged  with  the  statutory  offense  which  is  punishable  in  this  man- 
ner.   Besimer  et  al.  V.  The  People,  AS9. 

9.  Cognizors,  unless  personally  served,  can  not  be  condemned  unless 

there  have  been  returns  of  nihil  upon  two  writs  of  scire  facias.  lb. 

REPLEVIN. 

1.  In  replevin,  the  plea  of  non  detinet  admits  the  right  of  property  to 

be  in  the  plaintiff,  and  only  puts  in  issue  the  detention  by  the 
defendant.    Ingalls  v.  Bulkley,  224. 

2.  A  party  holding  property,  which  he  refuses  to  deliver  on  demand 

made,  because  he  doubts  the  authority  of  the  person  making  the 
demand,  must  place  his  refusal  distinctly  upon  that  ground.     Ih. 

3.  If  the  refusal  to  deliver  is  placed  upon  other  groimds,  it  furnishes 

presvimptive  evidence  of  conversion.     Ih. 

4.  The  authority  of  the  person  making  a  demand  may  be  rightfully 

questioned,  and  if  authority  is  not  furnished,  a  refusal  to  dehver  the 
property  will  not  estabUsh  an  unlawfiil  detention.     Ih. 

5.  The  jury  may  find,  in  replevin,  that  one  part  of  the  property  be- 

longed to  the  plaintiff,  and  another  part  to  the  defendant.  OKeefe 
V.  Kellogg,  347. 

6.  In  replevin,  where  there  is  judgment  of  retomo  for  costs,  and  an  in- 

quiry of  damages  for  the  detention,  a  jury  may  be  called  to  assess 
the  damages,  or  the  court  may  assess.     Butler  v.  Mehrling,  488. 

7.  In  such  case  the  value  of  the  use  of  the  property  during  detention 

is  the  true  measure  of  damages,  and  not  the  value  of  the  property 
alone.  Speculative  or  expected  profits  from  the  use  of  the  property 
or  smart  money  should  not  be  given.     Ih. 

8.  Testimony  compovmded  of  fact  and  opinion,  in  valuing  the  use  of 

property  by  those  acquainted  with  the  kind  and  its  uses,  is  proper 
for  consideration  in  estimating  damages  in  replevin.     Ih. 

ROADS. 

1.  An  inquiry  into  the  acts  and  proceedings  of  a  county  commisssionei's' 

court  by  their  minutes,  files  and  other  proofs,  so  far  as  to  ascertain 
whether  a  road  has  been  legally  laid  and  established  under  the  laws, 
is  proper,     Louk  v.  Woods,  256. 

2.  So  a  petition  in  which  a  certain  road  is  described  over  a  certain 

Zooms  in  quo  may  be  admitted  in  proof  as  an  admission  of  a  fact 
therein  stated.  And  parol  proof  of  the  actual  location  of  a  road  is 
also  competent  evidence  to  establish  the  existence  of  a  highway, 
if  traveled,  recognized,  and  worked  upon  as  such,  in  order  to  raise 
a  presumption  of  dedication.     Ih. 

3.  An  appeal  to  supervisors  in  relation  to  laying  out  of  roads  need  not 

be  addressed  to  them  by  name ;  if  so,  the  names  may  be  regarded 
as  surplusage.     People  ex  rel.  Beadles  v.  Smith  et  al.  326. 

4.  It  is  no  part  of  the  duty  of  supervisors  to  entertain  dilatory  or  tech- 

nical objections ;  they  should  hear,  and  determine  a  case  upon  its 
merits.     Ih. 
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5.  Where  an  order  establishing  a  road  is  introduced  in  evidence,  it  is 

unnecessary,  in  the  first  instance,  to  go  further  and  show  that  the 
previous  steps  requu-ed  by  the  statute  have  been  taken.  Dumoss 
et  al.  V.  Francis,  543. 

6.  The  presumption  in  such  case  is,  that  the  preUminary  proceedings 

were  regular,  and  such  as  justified  the  order  of  the  court  estabUsh- 
ing  the  road.     lb, 

7.  The  law  of  1835  did  not  require  a  survey  of  the  road  to  be  made  and 

filed,  but  provided  that  the  viewers  should  designate  the  course  of 
the  road  by  stakes,  marked  trees,  etc. ;  and  the  landmarks  made 
by  them,  and  not  their  report,  will  control  in  determining  the  lo- 
cality of  the  road.     lb. 

8.  The  fact  that  a  road  is  but  little  used  does  not  authorize  a  party  to 

close  it  up.    lb. 

See  Agent,  2;  Mount  Steeling;  Tax,  19,  20,  31. 

SALE. 

1.  A  sale  made  under  a  decree  will  not  be  set  aside  on  motion,  as  to 

innocent  purchasers,  because  the  commissioner  named  in  the  decree 
to  seU  the  premises,  who  was  also  sheriff,  sold  upon  executions 
issued  with  and  in  conformity  to  the  decree,  if  the  proceedings 
under  such  executions  were  in  all  respects  regular  and  in  compli- 
ance with  the  decree,  if  the  return  also  shows  that  the  officer  sold 
under  the  authority  of  the  decree,  as  well  as  of  the  execution. 
Lavender  et  al.  v.  Latimer,  80. 

2.  The  statute  required  that  sales  of  land  for  the  taxes  of  1843  should 

be  made  on  the  second  Monday  succeeding  the  first  day  of  the  term 
at  which  the  judgment  was  rendered;  if  more  than  two  weeks 
intervene  between  the  commencement  of  the  term  and  the  sale,  it 
is  illegal  and  void.    Polk  v.  Hill  et  al.  130. 

3.  The  rule  of  caveat  emptor  is  strictly  applicable  to  sales  by  administra- 

tors. The  purchaser  must  inquire  into  title  and  quality  before 
purchasing,    Bingham  et  al.  v.  Maxcy,  295. 

4.  The  owner  of  personal  property  can  not  sell  his  right  or  title  in  it  to 

another,  while  such  property  is  in  the  actual  adverse  possession  of 
a  third  party  who  claims  it.     O'Keefe  v.  Kellogg,  347. 

5.  In  the  sale  of  personal  property,  where  anything  remains  to  be  done 

to  complete  the  contract,  such  as  ascertaming  quantity,  or  deUver- 
ing  possession,  the  title  does  not  pass  till  the  contract  is  thus  com- 
pleted,    lb. 

6.  In  a  bargain  by  parol  for  the  exchange  of  commodities,  where  there 

is  no  place  specified  for  the  delivery  of  the  articles,  the  question 
should  be  left  to  the  jury  to  determine,  from  the  proof  and  sur- 
rounding circumstances,  what  were  the  terms  of  the  agreement, 
and  where  the  articles  should  be  delivered.  Bosworth  v.  Frank- 
berger,  508. 

7.  Where  the  parties  to  the  agreement  were  neither  of  them  manufact- 

urers of  the  articles  exchanged,  the  place  of  delivery  of  each  ai'ticle 
would  be  where  it  happened  to  be  at  the  time  of  the  exchange.    lb. 

See  Execution,  1;  Executor  and  Administrator,  8-11;  Guardian 

AND  Ward. 

SCHOOLS. 

i.  A  teacher,  under  the  school  law  of  1849,  is  not  entitled  to  any  portion 
of  the  school  fund,  unless  he  obtains  the  requisite  certificate  ol 
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qualification  and  presents  it  to  the  school  directors,  before  the  com- 
mencement of  the  school.     Casey  v.  Baldridge  et  al.  65. 

2.  It  is  essential  to  the  vahdity  of  a  school  tax  that  it  be  certified  to 

the  clerk  on  the  day  designated  by  law.     Cowgill  v.  Long,  203. 

3.  The  legislature  has  power  to  pass  an  act  to  remedy  defects  in  the  law 

authorizing  taxation  for  building  school-houses,  while  the  tax 
remains  uncollected.    lb. 

SCIRE  FACIAS. 

A  scire  facias  addressed  to  a  sheriff  of  one  county,  and  served  by  the 
sheriff  of  another  county,  is  a  nulUty.  Kennedy  et  al.  v.  The  Peo- 
ple, 418. 

See  Recognizance,  2,  6,  7 ;  Writ  of  Errob,  1. 

SEAMEN. 

The  wages  of  seamen  only  become  due  upon  a  successful  termination 
of  the  voyage.    Leddo  et  al.  v.  Hughes,  41. 

SET-OFF. 

A  note  ti-ansf  erred  by  delivery  merely  can  not  be  set  off  by  the  holder 
in  an  action  against  him  by  a  third  party.  The  holder  could  not 
sue  upon  the  note  in  his  own  name,  and  it  therefore  was  not  a  legal 
subsisting  cause  of  action  in  his  favor.     Ayres  v.  McConnel,  230. 

SHERIFF. 

1.  The  term  county  court,  as  used  in  the  twenty -first  section  or  tue  act 

of  Februarj^  12,  1849,  was  designed  only  to  apply  to  the  sittings  of 
the  county  court  for  the  transaction  of  county  business.  County 
of  St.  Clair  v.  Irwin,  54. 

2.  It  is  not  the  duty  of  sheriffs  to  attend  the  sessions  of  the  county 

courts  held  for  the  transaction  of  probate  business  unless  required 
so  to  do,  and  they  will  not  be  compensated  for  attendance  unless 
the  attendance  is  required  by  the  judge.     lb, 

3.  There  is  the  same  reason  for  the  attendance  of  sheriffs  upon  the 

county  court  held  by  the  three  judges  as  under  the  old  system.    lb. 

4.  It  was  not  erroneous  to  allow  the  sheriff,  in  the  court  below,  to  amend 

liis  return  after  he  had  gone  out  of  office  and  after  the  decree  had 
been  entered.     Johnson  v.  Donnell  et  al.  98, 

5.  Where  a  sheriff,  charged  with  an  execution,  takes  from  the  defend- 

ants personal  property,  and  for  the  security  of  its  delivery  also  takes 
auditors'  warrants  and  county  orders,  to  be  refunded  if  the  execu- 
tion is  satisfied  or  otherwise  legally  disposed  of,  the  sheriff  can  not 
afterwards  levy  upon  the  warrants  and  orders  in  violation  of  his 
agreement.    Kimball  v.  Couchman,  188. 

See  Amendment,  1 ;  Scire  Facias. 

SHIPS  AND  SHIPPING. 

1.  The  lender  of  money  to  the  master  of  a  vessel,  to  aid  in  making 

repairs,  or  to  purchase  supplies,  must  see  that  the  amount  advanced 
is  reasonable  and  necessary.     Leddo  et  al.  v.  Hughes,  41. 

2.  The  ports  of  the  different  states  under  the  maritime  law  are,  in 

respect  to  each  other,  foreign.     lb. 
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3.  The  maritime  law  has  no  application  to  flat  boats;  their  pilots  or  nav- 

igators,    lb. 

4.  The  lien  given  under  our  statute  for  repairing,  etc. ,  may  arise  upon 

contracts,  expressed  or  implied,  and  the  acting  master  or  supercargo 
may  bind  the  vessel ;  but  the  party  makiug  the  advances  must 
show  the  necessity  for  them  and  the  proper  appUcation  of  them. 
lb. 

5.  An  attachment,  under  chapter  10  of  the  Revised  Statutes,  will  not 

He  for  towing  a  canal  boat.  MeiTiman  et  al.  v.  Canal  Boat  Col. 
Butts,  585. 

See  Bailment,  3;  Seamen. 


SLANDER. 

1.  Where  a  party  acting  as  constable  arrested  another,  and  took  from 

him  a  knife  and  otlier  articles,  and  the  arrested  party  acoused 
him  of  theft,  if  the  words  spoken  are  understood  to  relate  to  the 
arrest,  the  words  are  not  actionable.    Ayers  v.  Orider,  37. 

2.  In  actions  for  slander,  the  plaintiff  must  prove  the  words  alleged ; 

other  words  of  like  meaning,  or  equivalent  words  or  expressions, 
will  not  suffice.    Sanford  v.  Gaddis,  338. 

3.  All  the  words  need  not  be  proved,  unless  it  takes  them  aU  to  consti- 

tute the  slander.     lb. 

4.  Proof  of  additional  words  will  not  vitiate  unless  they  so  qualify  the 

meaning  as  to  remove  the  slander,     lb. 

5.  A  count  for  words  spoken  affirmatively  is  not  sustained  by  proof 

of  words  spoken  interrogatively.  Nor  will  words  spoken  to  a  per- 
son sustain  a  count  which  charges  words  spoken  of  a  person.    lb. 

6.  To  charge  that  slander  was  uttered  by  the  words,  "  You  swore 

false,"  will  not  be  sustained  by  proof  that  the  words  uttered  were, 
"  You  have  sworn  false."    lb. 

7.  A  party  is  not  justified  in  repeating  a  slanderous  charge,  although 

he  names  the  author  at  the  time,  unless  it  appears  that  he  acted 
without  any  maUcious  intent.  The  quo  animo  with  which  the 
charge  is  repeated  is  the  controlhng  consideration.  Cummerford 
V.  McAvoy,  311. 

8.  In  this  state  a  plea  of  justification  in  slander,  if  interposed  in  good 

faith,  in  the  honest  belief  that  it  will  be  sustained,  should  not,  as  a 
matter  of  course,  aggravate  the  damages.  And  whether  such  plea 
was  interposed  upon  proper  motives  is  for  the  jury  to  consider. 
Sloan  V.  Petrie,  435. 

9.  A  plea  of  justification  in   slander  is  not  an  aggi'avation  of  the 

offense.     Jb. 

SPIRITUOUS  LIQUORS. 

1.  An  affirmative  statute  is  a  repeal  by  implication  of  a  prior  affirma- 

tive statute,  so  far  as  it  is  contrary  thereto.  Sullivan  v.  The  Peo- 
2)le,  333. 

2.  In  Illinois,  the  repeal  of  a  repealing  statute  does  not  revive  the  prior 

existing  laws.     lb. 

3.  The  law  of  1853,  relating  to  the  selling  of  liquor,  revived  the  law  as 

it  stood  in  1845,  and  restored  authority  to  grant  Licenses,  and  to- 
punish  for  retailing  liquor  without  Ucense.     lb. 

728 


Index.  G33 

4.  An  ordinance  which  declares  the  selling  of  spirituous  liquors  a  nui- 
sance, and  imposes  a  fine  for  the  offense,  is  valid,  if  the  corporate 
powers  conferred  upon  the  town  are  broad  enough  to  authorize  the 
ordinance.     Goddard  v.  Jacksonville,  588. 

STATUTES. 

1.  In  seeking  for  the  intention  of  the  legislature,  as  expressed  in  any 

portion  of  a  law,  it  is  proper  to  examine  the  whole  law.  Belleville 
&  Illinoistoivn  Railroad  Co.  v.  Gregory,  30. 

2.  The  grant  of  a  right  to  a  railroad  company  to  extend  to  and  unite 

with  any  other  railroad  in  this  state  gives  a  general  authority  to 
extend  to  any  other  road  within  the  prescribed  limits.     lb. 

0.  If  one  part  of  a  law  is  designed  to  limit  or  explain  another,  it  must 

appear  to  have  been  framed  with  that  intention.     lb. 

4.  That  provision  of  the  constitution  which  declares  that  no  private  or 

local  law  shall  be  passed  wliich  embraces  more  than  one  subject, 
which  must  be  expressed  in  the  title,  can  not  be  evaded  by  declar- 
ing such  an  act  to  be  a  public  law.     lb. 

5.  A  law  which  authorizes  the  construction  of  a  railroad,  with  a  branch 

or  extension,  the  purchase  of  land,  and  the  making  of  coal  beds 
thereon,  and  the  purchase  or  lease  of  a  ferry  franchise,  embraces  but 
one  subject.     lb. 

See  Spikitdous  Liquors,  1-3;  Tax,  6. 

SUPERVISORS. 
See  Roads. 

SUPREME  COURT. 

The  evidence  upon  which  a  decision  is  founded  must  appear  of  record, 
in  order  to  have  it  reviewed  in  this  court.    Beeve  v.  Mitchell,  297. 

TAX. 

1.  A  tax  is  not  an  ordinary  debt ;  it  takes  precedence  of  all  other  de- 

mands, and  is  a  charge  upon  the  .property,  without  reference  to 
the  matter  of  ownership.     Dunlap  v.  County  of  Gallatin,  7. 

2.  The  property  itself  may  be  seized  and  sold,  although  there  may  be 

prior  liens  or  incumbrances  upon  it.     lb. 

3.  The  state  is  not  bound  to  wait  until  the  estate  of  a  deceased  per- 

son is  administered,  and  then  participate  with  other  creditors  in 
the  proceeds,  but  may  enforce  payment  to  the  exclusion  of  all 
other  creditors.  So  of  an  insolvent  estate  in  the  hands  of  trust- 
ees,    lb. 

4.  The  remedy  by  distress,  for  the  collection  of  taxes,  is  not  necessarily 

exclusive.    lb. 

5.  The  failure  of  an  assessor  to  make  his  return  within  the  time  desig- 

nated by  law  vitiates  the  assessment.     Billings  v.  Detton,  218. 

6.  Such  defects  can  not  be  cured  by  subsequent  legislation,  where  the 

taxes  have  been  collected,  or  where  further  proceedings  were  not 
necessary  to  secure  their  collection.    lb. 

7.  A  judgment  rendered  for  taxes  on  a  day  prior  to  the  day  named  in 

the  notice  of  the  collector  is  void.     Pickett  v.  Hartsock,  279. 
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8.  Also  a  judgment  rendered  for  taxes,  when  the  report  of  the  collector 

does  not  substantially  comply  with  the  statute,  is  equally  void.    Ih. 

9.  The  constitutional  provisions  requiring  the  publication  of  notice  to 

the  ownei's  of  real  estate,  where  lands  have  been  sold  for  taxes, 
demand  that  the  notice  shall  be  pubhshed  in  the  nearest  news- 
paper to  the  county ;  and  this  question  as  to  wliich  is  the  nearest 
newspaper  must  be  determined  by  comparing  the  distance  be- 
tween the  places  of  pubUcation  and  the  county  Une.  Weer  v. 
Hahn,  298. 

10.  A.  sells  a  tract  of  land  to  B.  for  a  specific  sum,  and  gives  a  bond  for 

a  deed,  and  receives  but  a  portion  of  the  pui'chase  money  in  hand, 
and  takes  notes  for  the  payment  of  the  residue  in  annual  in- 
stalments ;  B.  went  into  possession  of  the  land,  and  hsted  it  for 
taxation.  A.  was  also  assessed  for  the  amount  due  upon  the  notes 
given  by  B.  Held,  that  this  was  not  subjecting  the  same  prop- 
erty to  double  taxation,  and  that  A.  must  pay  the  assessment. 
The  People  v.  Ehodes,  304. 

11.  In  the  redemption  of  land  belonging  to  infants,  sold  for  taxes  under 

the  law  of  1839,  if  tlie  clerk  has  failed  to  file  the  affidavit  by  which 
the  right  to  redeem  was  established,  it  will  not  prejudice  the 
party  making  the  redemption.  The  right  to  redeem  may  be  shown 
if  the  validity  of  the  redemption  is  questioned.  Chapin  v.  Cur- 
tinitts  et  al.  427. 

12.  A  return  or  report  by  the  collector  of  taxes,  before  the  sitting  of 

the  court  to  which  it  is  by  law  directed  to  be  made,  will  be  good. 
Jackson  v.  Cummings,  449. 

13.  A  certificate  of  publication  stating  that  "  the  foregoing  was  duly 

published  in  the  Peoria  Democratic  Press,"  etc.,  immediately  fol- 
lowing the  tax  Ust,  wUl  be  held  to  refer  to  such  tax  list,  and  it  will 
be  presumed  that  the  paper  was  a  newspaper.     lb. 

14.  A  difference  of  a  quarter  of  a  cent,  where  all  the  particulars  of  a 

tax  sale  are  truly  described,  with  the  judgment,  so  that  the  refer- 
ence in  the  deed  can  not  be  mistaken,  will  not  vitiate.     lb. 

15.  Where  the  name  of  a  patentee  or  present  owner  is  not  returned  by 

the  assessor,  it  will  be  presumed  he  was  unknown  to  him.     76. 

16.  While  such  letters  or  characters  are  used,  under  the  statutes  for  the 

collection  of  taxes,  as  clearly  convey  their  meaning,  either  as  to 
description  of  land  or  amount  of  money,  they  will  be  sustained. 
As  "$"  for  doUar;  "tx"  for  tax,  etc.     lb. 

17.  Four  persons  were  named  commissioners  to  act  until  an  election,  and 

they  and  their  successors  were  named  a  corporation  with  power  to 
declare  the  rate  of  taxation  and  collect  taxes,  apply  the  same  to 
the  support  of  a  bridge,  etc. ;  the  act  did  not  state  how  many 
should  constitute  a  quorum.  Held,  that  a  majority  could  act.  And 
that  a  warrant  issued  by  them  without  a  seal  (none  being  required 
by  the  act)  was  good.     Dennis  v.  Maynard  et  al.  477. 

18.  In  such  a  case,  where  the  act  directs  that  a  hst  of  the  amount  and 

valuation  of  the  taxable  property  (and  not  of  the  property  itself) 
shall  be  made  in  a  particular  way,  it  is  good.     lb. 

19.  The  burden  of  constructing  and  repairing  roads  and  bridges  is  upon 

the  counties,  unless  by  custom  or  statute  it  is  placed  elsewhere,  and 
this  burden  may  be  divided  between  the  county  and  smaller  mu- 
nicipal divisions,  at  legislative  discretion.      lb.  < 

20.  The  Rockford  Bridge  Company  is  not  a  private  individual  enter- 

prise,    lb. 
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21.  The  legislature  may  direct  the  county  authorities  to  allow  just  claims 

out  of  the  pubhc  treasury,  or  may  fix  the  amount  and  direct  the 
means  to  be  raised  by  taxation  for  their  payment.     lb. 

22.  The  public,  county  and  township  funds  are  under  legislative  con- 

trol,    lb. 

23.  County  taxes  create  a  lien  and  take  precedence  and  priority  to  judg- 

ments, nor  is  any  property  free  from  levy  and  sale  for  the  payment 
of  them.     16. 

See  Schools,  2,  3 ;  Sale,  3. 


TOWN. 
See  Spirituous  Liquors, 

TOWNSHIPS. 

1.  If  the  law  providing  for  township  organization  should  be  repealed, 

it  must  be  done  by  pursuing  the  same  course  and  adopting  the 
same  guaranties  to  protect  the  rights  of  aU  which  were  required 
to  be  observed  in  the  adoption  of  the  system.     The  People   v. 
-  Couchman  et  al.  142. 

2.  It  is  not  necessary,  in  an  action  of  tliis  kind,  to  allege  in  the  dec- 

laration that  the  townsliip  had  been  regularly  incorporated,  if  the 
suit  is  brought  in  the  corporate  name  of  the  township.  Morris  v. 
Trustees  of  Schools,  266. 

See  Mount  Sterllng. 

TRESPASS. 

1.  If  a  party  puts  a  fence  on  or  ploughs  the  land  of  another,  he  is 

liable  as  a  trespasser;  and  an  action  may  be  maintained  for  the 
trespass,  although  the  owner  is  not  substantially  injured.  Pfeif- 
fer  V.  Grossman,  53. 

2.  Every  unauthorized  entry  on  the  land  of  another  is  trespass,  for' 

which  an  action  will  lie.     Tb. 

3.  A  party  has  a  right,  in  an  action  of  trespass  quare  clausum  f  regit,  to 

introduce  such  evidence  of  title  as  he  possesses,  so  as  to  obtain  a 
decision  upon  the  proper  construction  of  a  deed  under  which  he 
claims  right,  by  license  from  the  grantees,  to  enter  upon  the  land 
and  do  the  acts  complained  of.     Louie  v.  Woods,  256. 

4.  An  allegation  of  trespass  to  two  or  more  closes  is  allowable.     A 

single  trespass  may  be  committed  on  several  closes.  Halligan  v. 
The  Chicago  &  Rock  Island  Railroad  Company,  555. 

5.  To  maintain  trespass  quare  clausum  f regit,  the  plaintiff  must  have  the 

actual  or  constructive  possession  of  the  premises.  If  occupied,  the 
action  must  be  brought  by  the  party  in  possession ;  if  unoccupied, 
by  the  party  having  title  and  right  of  possession.     lb. 

6.  If  land  trespassed  upon  is  cfccupied  by  a  tenant,  he  alone  can  bring 

the  action.    lb. 

1.  If  the  trespass  is  prejudicial  to  the  inheritance,  the  remedy  is  by 
action  on  the  case.     lb. 

See  Assault  and  Battery,  1 ;  Verdict. 
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TRIAL. 

1.  A  cause  is  not  in  a  condition  to  be  heard  and  decided  until  an  issue 

has  been  formed  in  the  case.     Adams  et  al.  v.  Neeley,  380.* 

2.  An  instruction  the  same  in  substance  with  others  given  may  be  prop- 

erly refused.   Main  v.  McCarty  et  al.  441. 

See  Indictment,  3. 

TROVER. 

1.  Castrating  a  scrub  hog  running  among  other  hogs  is  not  such  proof 

of  a  change  of  property  as  to  be  evidence  of  a  conversion  or  ap- 
propriation of  the  hog  by  a  party  to  his  own  use.  Byrne  v.  Stout, 
180. 

2.  Where  crops  are  put  upon  land  without  license  or  authority,  trover 

may  be  maintained  by  the  owner  of  the  land  for  their  recovery. 
Simpkins  v.  Rogers,  397. 

See  Assignment,  2;  Replevin,  2-4. 

TRUSTS  AND  TRUSTEES. 

The  survivor  of  several  trustees  may  maintain  a  suit  in  his  name, 
whether  he  can  or  not  go  on  alone  to  execute  all  the  duties  and 
powers  of  the  trust.    Richeson  v,  Ryan  et  al.  18. 

See  Bank  of  Illinois;  Mortgage,  9-12. 

USURY. 

A.  received  goods  as  forwarding  and  commission  merchant  for  B., 
on  which  A.  paid  freight,  and  charged  B.  $5.79  for  receiving  and 
checking  the  goods,  and  also  $4.70  for  commissions  for  freight 
advanced.  Held,  that  these  sums  could  be  recovered  as  money  ad- 
vanced in  the  ordinary  course  of  the  business  of  A.  That  the 
money_  advanced  by  A.  was  not  a  loan,  and  that  A.  could  not  re- 
cover interest  as  a  matter  of  course,  unless  there  had  been  a  vex- 
atious delay  in  the  payment  of  the  money  from  B.  Kennedy  et  al. 
V.  Gibbs  et  al.  406. 

See  Mortgage,  13,  15,  17.  / 

VENDOR  AND  VENDEE. 
See  Deed. 

VENDOR'S  LIEN. 
See  Covenant,  4. 

VENUE. 

1.  A  prisoner  is  entitled  to  a  change  of  venue  as  a  matter  of  right, 

and  this  may  be  granted  on  oral  application  if  assented  to  by  the 
state's  attorney.  Objections  to  a  change  of  venue  should  be  made 
in  the  circuit  court.     Brennan  et  al.  v.  The  People,  511. 

2.  In  the  recorder's  court  for  the  city* of  Chicago,  on  application  for 

change  of  venue,  the  recorder  may  inquire  into  the  circumstances  of 
the  case,  as  to  whether  the  causes  alleged  exist  or  not;  he  is  vestetl 
with  a  sound  discretion  in  the  matter,  and  error  can  not  be  as- 
signed upon  a  decision  made  in  the  exercise  of  this  discretiuii. 
Maton  et  al.  v.  The  People,  586. 
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VERDICT. 

Where  four  persons  are  sued  in  trespass,  a  finding  of  a  verdict  of 
guilty  as  to  tliree,  without  naming  tlie  fourth,  will  be  a  sufficient 
verdict.     Wilderman  et  al.  v.  Sandusky,  59. 

See  Chancery,  6 ;  Ejectment,  4 ;  Judgment,  6. 

VOTES  AND  VOTING. 

1.  Tlie  election  law  makes  it  the  duty  of  the  judges  or  board  of  elec- 

tion to  make  out  a  certiiicate,  etc.,  and  returns,  etc.,  to  proper 
officers,  who  constitute  a  board  of  election  canvassers ;  but  where 
no  contest  is  entered,  tliis  latter  can  only  declare  the  result  shown 
by  the  certificates.  They  do  not  pass  upon  the  qualification  of 
voters,  nor  decide  as  to  what  ballots  shall  be  counted.  People  ex 
rel.  Brewster  et  al.  v.  Kilduff,  492. 

2.  These  questions  can  be  decided  by  the  proper  board  upon  a  contest. 

lb. 

3.  The  mayor  and  aldermen  of  Peru  were  a  board  to  canvass  the  certifi- 

cates of  the  judges  of  election  for  like  offices,  but  they  improperly 
assumed  to  canvass  the  ballots,  rejected  some  of  the  baUots  on  ac- 
count of  the  color  of  the  paper,  without  any  contest  of  the  election, 
and  declared  themselves  elected.     lb. 

4.  Ballots  upon  paper  tinged  with  blue,  which  has  ruled  lines,  not 

placed  tliere  as  marks  to  distinguish  the  ballots,  are  upon  white 
paper  within  the  meaning  of  the  statute.     lb. 

5.  The  legality  of  an  election  does  not  depend  upon  the  fact  of  the 

declaration  of  the  board  of  election ;  if  withheld,  or  not  made  through 
illegal  causes,  the  office  will  vest ;  the  authority,  rights  and  powers 
of  officers  are  derived  from  the  election  and  not  from  the  re- 
turns,    lb. 

WARRANTY. 

No  particular  form  of  words  is  necessary  to  establish  a  contract  of 
warranty,  but  it  must  appear  that  the  party  binds  himself  to  make 
good  the  quahty  of  the  article  sold,  and  that  this  made  a  part  of 
the  consideration.     Adams  et  al.  v.  Johnson,  345. 

WITNESS. 

An  administrator  is  a  competent  witness  to  show  when  money  was 
received  from  him  by  a  guardian,  if  it  appears  from  other  evi- 
dence that  the  administrator  has  settled  up  the  estate  and  distributed 
the  proceeds  among  the  heirs.     Clark  et  al.  v.  Burnside,  63. 

See  Costs,  1 ;  Evidence,  21 ;  Mortgage,  14. 

WRIT  OF  ERROR. 

1.  The  validity  of  a  writ  of  error  does  not  depend  upon  the  scire 

facias.  If  the  latter  is  informal  or  insufficient,  an  alias  may  issue 
to  the  proper  parties,  wliich,  when  served,  gives  the  court  juris- 
diction. Jurisdiction  will  also  be  acquhed  by  the  appearance  of  the 
parties.     Birkby  v.  Birkby  et  al.  120. 

2.  An  appeal  or  writ  of  error  does  not  Ue  from  an  interlocutory  decree 

or  judgment.    Keel  v.  Bentley,  228. 

3.  Where  the  payment  of  costs  is  made  a  condition  precedent  to  the 

obtaining  of  a  new  trial,  if  the  defendant  neglects  to  perform 
the  condition  within  the  prescribed  time,  the  judgment  remains 
in  force,  and  may  be  inquked  into  by  wi'it  of  error.  Adams  et  al. 
V.  Neeley,  380. 
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